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I  OFFER  to  the  profession  a  Treatise  on  tLe 
Rules,  Practice,  and  Principles  of  Proceedings 
Supplementary  to  Execution.  My  only  purpose  is 
to  supply  to  some  extent  the  present  and  universal 
need  of  a  thorough  and  reliable  work  on  that  sub- 
ject ;  and  if  this  shall  jn  any  degree  accomplish 
that  result,  I  shall  "consider  myself  amply  compen- 
sated. 

The  principles  which  lie  at  the  foundation  of 
these  proceedings  are  as  old  as  the  jurisprudence 
of  the  State  ;  but  the  remedy  by  which  those  prin- 
ciples are  applied  and  made  effectual  is  solely  the 
creation  of  the  Code  of  Procedure.  Some  of  its 
provisions  are  crude,  and  have  as  yet  received  little 
or  no  judicial  notice  ;  whilst  others  have  been  vari- 
ously construed  in  the  different  courts  and  districts 
of  the  State.  These  facts  increase  the  labor  of 
compiling  a  systematic  and  comprehensive  work  on 
this  subject. 

As  to  the  proceedings  themselves,  they  are  sim- 
ply proceedings  in  the  original  action — as  much  so 
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as  provisional  remedies,  for  instance  —  though,  like 
them,  they  may  not  be  deemed  an  ordinary  part  of 
it.  The  Act  which  created  this  remedy  has  merely 
enlarged  the  capacity  of  actions  by  endowing  ihem 
with  a  new  attribute,  an  equitable  power  to  aid 
the  execution  at  law  in  the  enforcement  of  judg- 
ments. The  investing  of  actions  with  this  attribute 
was  the  natural  consequence  of  the  revolution 
which  swept  away  the  old  system  of  practice,  and 
united  both  legal  and  equitable  remedies  in  the 
same  action.  Hence,  all  orders,  &c.,  made  in  sup- 
plementary proceedings,  are  really  made  in  the 
action  itself. 

The  forms  added  to  this  treatise  have  been  care- 
fully selected  and  prepared  with  a  view  to  their 
usefulness,  and,  as  general  "precedents,  they  may  be 
relied  upon.  I  do  not,  however,  offer  them  as  so 
many  formulas,  to  be  followed  in  all  cases,  but 
merely  as  general  directions,  which  may  be  varied 
to  suit  any  particular  instance.  They  are  placed 
by  themselves,  with  ample  marginal  notes  for  refer- 
ence and  explanation. 

Hoping  that  this  work  may,  to  some  extent  at 
least,  supply  the  present  want  of  the  Practice,  I 
may  yet  say  : 

"  Si  quid  novisti  rectius  istis, 
Candidus  imperii,  sinon,  his  utere  meoum." 

128  Bkoadwat,  New- York,     )  T)    i^    T? 

Jum  1   1866.  (  J-^.   O.  X^. 
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PEOCEEDDSrGS    SUPPLEMENTARY   TO    EXECUTION. 

These  proceedings  ai-e  created  by  chap.  2,  title  9,  part 
2,  of  the  Code  of  Procedure.  Their  own  name  is  their 
hest  definition.  Their  object  is  to  furnish  the  judgment 
creditor  -nitli  a  cheap  and  summary  mode  of  reaching 
such  property  of  his  debtor  as  could  not  or  cannot  be 
reached  by  execution  at  law.  But  the  rights  of  third 
parties  cannot  be  determined  by  these  proceedings.  Eod- 
nian  v.  Henry,  17  N.  T.  R.,  482. 

Creditor's  Bill. 

Supplementary  proceedings,  especially  those  instituted 
after  return  of  execution,  are  a  substitute  for  the  ordinary 
creditor's  bill  of  the  Kevised  Statutes  ;  that  is,  when  such 
bill  was  filed  merely  against  the  judgment  debtor  and 
third  persons  to  discover  property  belonging  to  the  for- 
mer, and  not  also  against  third  persons  to  set  aside  an  as- 
signment, or  transfer  of  property  on  the  ground  of  fraud. 
Hence,  the  rules  of  the  ordinary  creditor's  bill  govern  in 
these  proceedings,  so  far  as  sucli  rules  are  not  altered  by 
the  Code  or  the  practice  under  it.  Sale  v.  Lawson,  4 
iSanrT/,,  718  ;  Orr's  Case,  2  Ahb.,  457;  Owen  v.  Dupignac, 
9  Id.,  180.  It  cannot  be  amiss,  therefore,  to  give  at  the 
outset  a  brief  outline  of  the  rules  and  practice  in  the  cred- 
itor's bill. 


2  FRIOEITY LIEN. 

After  the  return  of  an  execution  unsatisfied  in  wliole  or 
part,  and  after  the  time  limited  for  its  return,  the  judg- 
ment creditor  filed  his  bill  in  the  Court  of  Chancery 
against  the  debtor.  This  bill  was  filed  under  2  R.  S.,  p. 
174,  §§  38  and  39.  It  was  a  complaint  in  equity,  and,  as 
all  such,  long  and  cumbersome.  It  stated,  among  other 
things,  the  recovery  of  the  judgment,  its  non-payment,  the 
issue  and  return  of  the  execution  unsatisfied ;  and  then  set 
forth  at  large  every  imaginable  kind  of  equitable  property 
and  interests  as  belonging  to  the  defendant,  and  in  his 
possession,  or  under  his  control.  It  ended  with  a  prayer 
that  the  defendant  be  compelled  to  make  discovery  of  his 
property  on  oath ;  that  all  dispositions  of  property  made 
by  him  for  his  own  benefit  be  set  aside ;  that  he  pay  the 
judgment  with  all  costs ;  that  process  of  subpoena  and  in- 
junction issue  against  him,  and  a  receiver  of  his  property 
be  appointed. 

This  complaint  was  filed  in  Court,  and  a  subpcsna  an- 
swering to  the  summons  under  the  Code,  was  obtained 
from  the  Register  or  Clerk  of  the  Court,  and  served  on 
the  defendant.  The  suit  was  then  commenced;, or,  as  it 
was  technically  called,  the  bill  was  filed. 

Priority. 

He,  who  after  filing  his  bill,  obtained  the  first  service 
of  the  subpoena,  or  made  a  bona  fide  attempt  to  serve  the 
same  on  the  debtor  had  his  suit  first  commenced,  and  had 
priority  of  right  to  the  property.  Boynton  v.  Eawson,  1 
Clark,  584 ;  Corning  v.  White.  2  Paige,  568 ;  Fitch  v. 
Smith,  10  Paige,  9. 

laen, 

Ey  thus  filing  a  bill  and  serving  process,  the  creditor 
gained  a  lien  on  all  the  equitable  assets  of  the  debtor,  so 
that  if  the  latter  afterwards  assigned  or  transferred  such 
assets,  it  was  subject  to  this  lieu,  which  was  good  ao-ainst 
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all  the  world.  Tlie  Insurance  Company  v.  Power,  3  Id., 
365;  Hayden  v.  Bucldin,  9  Id.,  512;  Eoberts  v.  The 
Albany,  &c.  K.  E.  Co.,  25  Barh.,  662.  But  no  lien  was 
acquired  by  this  means  on  leviable  property.  Lansinp;,  &c,. 
V.  Easton,  7  Paige,  364. 

Injunction. 

The  creditor  also  sued  out  an  injunction  against  the  de- 
fendant to  prevent  hini  from  disposing  of  his  property. 
This  injunction  was  generally  obtained  and  served  with 
the  subpoena.  The  return  of  the  execution  unsatisfied 
presupposed  that  if  the  debtor  had  any  property  it 
would  be  misapplied  ;  and  therefore  the  complainant  was 
entitled  to  an  injunction  in  the  first  instance.  Bloodgood 
^•.  Clark,  4  Id.,  577. 

Receiver. 

The  complainant  then  upon  notice  applied  to  the  Court 
for  a  receiver  of  the  debtor's  property  and  for  an  order 
that  he  deliver  the  same  upon  oath  to  the  receiver.  This 
application  was  granted  as  a  matter  of  course,  if  the  equity 
of  the  creditor's  bill  was  not  denied  on  the  hearing.  Id. 
Kor  was  it  any  objection  to  the  appointment  of  a  re- 
ceiver that  the  debtor  denied  that  he  had  any  property. 
Browning  v.  Bettis,  8  Id.,  568.  In  fact,  when  an  injunc- 
tion had  been  granted,  the  Court  made  it  the  duty  of  the 
complainant  to  move  for  a  receiver  to  take  care  of  the  prop- 
erty during  the  litigation.  Osborn  v.  Heyer,  2  Id.,  342 ; 
Bloodgood  V.  Clark,  supra,  1  Barh.  Ch.  Pr.,  668. 

Reference. 

It  was  usually  referred  to  a  master  in  chancery  either  to 
tppoint  a  receiver  or  to  report  a  suitable  person  for  that 
jflEice,  and  to  receive  from  the  debtor  an  assignment  and 
delivery  upon  oath  of  all  his  property,  which  was  in  his 
possession  or  under  his  control.     The  master  was  author- 
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ized  to  examine  him  and  witnesses  for  the  purpose  of 
ascertaining  the  natra-c,  value,  situation  and  amount  of 
the  debtor's  property,  so  as  to  determine  what  person  to 
appoint  receiver,  what  security  to  require ;  to  compel  the 
debtor  to  deliver  to  the  receiver  the  whole  of  his  property 
in  his  possession  or  under  his  control,  and  to  enable  the 
latter  to  take  the  necessary  steps  to  recover  all  debts  due, 
and  all  property  in  the  hands  of  third  persons  belonging 
to  the  debtor.  The  inquiry  before  the  master  was  con- 
tined  to  these  objects,  for  this  was  its  sole  aim;  unless 
when  the  debtor's  examination  was  taken  as  a  substitute  for 
an  answer  to  the  bill  by  stipulation  under  the  rule,  when 
it  extended  to  every  averment  in  the  complaint.  Vide 
Browning  v.  Bettis,  supm  ;  1  Barh.  Gh.  Pr.,  671.  The 
bona  fides  of  a  transfer  or  assignment  to  third  persons  who 
claimed  imder  it,  could  not  be  inquired  into,  although  it 
was  plainly  fraudulent ;  because  the  object  of  this  proceed- 
ing was  to  ol)tain  a  delivery  of  the  debtor's  property  to  the 
receiver — not  to  elicit  evidence  to  enable  the  complainant 
to  sustain  his  suit,  and  the  debtor  could  not  deliver  up 
property  with  the  ownership  and  possession  of  which  he 
had  parted,  however  fraudulently.  And  the  master  had  no 
]iower  to  try  the  question  of  fraud.  The  examination  was 
tlierefore  limited  to  discover  what  property  belonged  to 
the  debtor,  and  was  in  his  possession,  or  under  his  control. 
But  within  this  limit  a  large  liberty  was  allowed  to  the 
investigation.  It  was  held  that  public  policy  required 
such  a  course  to  be  pursued  ;  that  fraudulent  debtors 
could  not  cover  up  their  property  by  a  mere  general  atii- 
davit  that  they  had  nothing  ;  and  that  an  honest  debtor 
had  nothing  to  fear  from  a  thorough  investigation  of  his 
pecuni  iry  condition.  The  examination  was  permitted  to 
extend  to  a  time  anterior  to  tlie  filing  of  the  bill,  but  not 
subsequent  to  it ;  and  to  all  kinds  of  property  belonging  to 
the  debtor  to  which  the  receiver  would  be  entitled  \mder 
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the  order  appointing  him,  no  matter  in  wliose  han^ls  it 
might  be.  If  the  debtor  claimed  that  any  of  his  property 
was  exempt  from  execution,  he  was  compelled  to  give  a 
particular  account,  and  the  value  of  such  property,  to  ena- 
Die  the  master  to  determine  whether  it  was  wholly  exempt 
or  not.  When  the  creditor  filed  the  bill  in  aid  of  the  ex- 
tjcution,  then  he  was  entitled  to  a  discovery  of  all  the  real 
:ind  personal  property  which  the  debtor  had  at  the  time 
of  docketing  the  judgment,  although  it  was  subsequently 
assigned  or  sold.  Le  Eoy  v.  Eogers,  3  Paige,  234:.  Upon 
tliis  interlocutory  proceeding,  "  the  master  decided  what 
property  was  shown  to  belong  to  the  debtor,  and  in  his 
possession  or  imder  his  control,  and  directed  him  to  deliv- 
er the  same  to  the  receiver.  If  it  was  present,  he  ordered 
liim  to  deliver  it  on  the  spot.  If  not,  and  it  consisted  of 
evidences  of  debt,  personal  ornaments,  and  like  portable 
articles,  the  master  ordered  them  to  be  brought  to  an  ap- 
pointed place  at  a  specified  time  to  be  delivered  to  the 
receiver  in  his  presence  or  elsewhere.  If  the  etfects  were 
ponderous  articles,  as  furniture,  the  master  appointed  a  day 
and  hour  at  the  place  where  they  were  situated,  for  the 
debtor  to  attend  and  deliver  them  to  the  receiver,  who 
cams  prepared  with  the  means  to  take  them  away.  If  un- 
der such  order  the  debtor  refused  to  deliver  the  articles, 
the  plaintiff  in  the  suit  (not  the  receiver)  applied  to  the 
Court  for  an  attachment  against  the  debtor  as  for  con- 
tempt. On  the  hearing  of  the  motion,  the  debtor,  by  way 
of  appeal  from  the  master's  order,  was  at  liberty  to  show 
that  the  direction  for  the  delivery  of  all  or  any  of  the 
chattels,  was  erroneous.  Unless  he  satisfied  the  Court  of 
siich  error,  process  of  attachment  issued."  There  was  no 
occasion  for  the  receiver  to  act,  except  under  the  specific 
order  of  the  Court.  Dickinson  v.  Yan  Tine,  &c.,  1  Sand/'. 
S.  OL,  724. 
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Assignment. 

The  debtor  was  dso  required,  under  the  direction  of  the 
master,  to  execute  to  the  receiver  an  assignment  of  all  his 
property,  although  the  examination  disclosed  none,  and 
the  appointment  of  itself,  it  was  held,  vested  in  that  officer 
all  the  personal  property.  Chipman  v.  Sabbatan,  7  Paige, 
47 ;  Storm  v.  Waddell,  2  Sandf.  UL,  494  ;  Porter  v.  Wil- 
liams, 1  Code  E.  \_N.  S:],  144.  The  receiver,  after  com- 
pleting his  appointment  by  giving  the  required  bond,  be- 
came vested  with  all  the  equitable  property  which  the 
debtor  owned  at  the  date  of  the  commencement  of  the 
suit,  and  with  all  the  leviable  property  which  he  then 
owned,  and  still  ovsmed  when  the  appointment  was  made, 
except  such  as  was  exempt  by  law  from  execution.  Brown- 
ing V.  Bettis,  supra. 

The  master  also  inquired  whether  other  like  proceed- 
ings were  pending  against  the  debtor,  or  a  receiver  had 
already  been  appointed  ;  and  if  so,  the  complainant  in  such 
suit  was  notified  of  the  proceedings  before  the  master  and 
the  same  receiver  was  appointed. 

No  Heceiver. 

If  it  appeared  on  the  application,  or  in  the  proceeding 
for  the  appointment  of  a  receiver,  that  the  property  sought 
to  be  reached  consisted  of  a  gross  sum  of  money,  none 
was  appointed,  but  the  debtor  was  ordered  to  pay  it  into 
Court  to  abide  the  final  decree  in  that  suit.  Edwards  on 
Eeceimers,  12.  This  proceeding  before  the  master  was 
summary.  The  complainant  was  required  to  proceed  ^vith 
all  reasonable  dispatch,  and  complete  the  examination 
of  the  debtor.  The  master  had  the  power  to  adjourn  the 
reference  from  time  to  time,  but  not  to  postpone  it  indefi- 
nitely, to  be  resmned  at  the  pleasure  of  the  complainant. 
When  the  examination  of  the  debtor  and  witnesses  was 
once  closed,  and  the  property  assigned  and  delivered  the 
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master's  power  under  the  order  of  reference  was  spent.  If 
the  creditor  after  that  desired  a  further  examination  or 
direction  for  the  delivery  of  property  subsequently  discov- 
ered, he  could  only  obtain  it  by  applying  to  the  court  ou 
proper  affidavits  and  notice  to  the  debtor.  Hudson  v. 
Plets,  11  Paige,  180  ;  S.  C,  3  N.  T.  Leg.  Obs.,  120. 

After  the  receiver  had  the  possession  of  the  debtor's  prop- 
erty, it  remained  in  his  care  and  custody  until  the  final 
decree  in  the  suit,  when  it  was  appropriated  pursuant 
thereto. 

Thus  it  will  be  seen  that  supplementary  proceedings 
seek  to  accomplish  by  a  few  orders  (the  order  of  the 
examination,  and  that  which  applies  the  property  upon 
judgment,  directly,  or  through  a  receiver),  all  that  could 
be  done  by  a  suit  before.  In  this,  only,  lies  their  superi- 
ority to  the  creditor's  bill.  When,  however,  third  persons 
claim  an  adverse  interest  in  the  debtor's  property,  these 
proceedings  can  give  no  other  relief  than  the  appointment 
of  a  receiver,  and  an  injunction  ;  and  here  nothing  sub- 
stantially has  been  gained  over  the  creditor's  bill,  except 
the  injunction  under  §  299, 
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SECTION  I. 

Of  the  Nature  and  KiTids  of  Supplementary  Proceedings. 

Nature. 

Upon  tlie  nature  of  these  proceedings  there  has  been 
heretofore  a  diversity  of  opinion.  In  the  Superior  Court 
of  the  City  of  New  Torlv,  and  the  Supreme  Coui-t 
I  )f  the  Ilird  and  Vlllth  districts,  all  at  General  Term,  it 
has  ^^een  held  that  they  are  proceedings  in  the  origiual 
action  in  which  the  judgment  was  ohtaiaed — a  sort  of 
equitable  execution.  Dresser  v.  Van  Pelt,  15  Hoio.,  19 ; 
The  President,  &c.  of  the  Bank  of  Genesee  v.  Spencer,  Id.^ 
412  ;  Gould  v.  Torrance,  19  Id.,  560  ;  also,  3  Sand.,  676  ;  2 
Abh.,  155.  The  Supreme  Court  1st  district  at  General 
Term  decided  that  an  appeal  in  these  proceedings  must 
l)e  taken  to  the  district  where  the  place  of  trial  of  the 
action  was,  and  where  the  judgment  roll  is  filed,  the  same 
s-iS  an  appeal  from  the  judgment  itself  (Mallory  v.  Gulick 
15  Ahh.,  307,  note;)  which  clearly  indicates  that  the 
Coiu't  viewed  these  proceedings  as  being  in  the  original 
action.  For  if  they  were  special  proceedings  luider  Code, 
S 
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§  3,  or  were  independent  of  the  original  action,  the  appeal 
wonld  lie  to  the  district  in  which  the  proceedings  are 
had.  So,  also,  the  Legislature,  in  the  recent  amendment 
to  §  298,  whereby  they  direct  where  the  order  appoint- 
ing a  receiver  should  be  filed  and  recorded,  and  under 
whose  control  that  officer  is  to  be,  give  a  legislative  con- 
struction that  these  proceedings  are  in  the  action,  the 
same  as  the  issuing  of  an  execution  at  law,  or  the  pro- 
ceedings for  leave  to  issue  one  after  the  lapse  of  five 
years.  But  Willaed,  J.  in  Davis  v.  Turner,  4  How.,  190, 
at  chambers,  regarded  them"  as  special  proceedings  under 
Code,  §  3.  Vide  also  Campbell  v.  Foster,  16  Id.,  275 ; 
Cleeke,  J.  In  Griffin  v.  Dominguez,  2  Duer,  656,  at 
chambers,  and  Driggs  v.  Williams,  Cleeke,  J.,  also  at 
chambers,  15  Alh.,  47Y,  they  were  held  to  be  not  mere 
process  like  an  execution,  but  in  their  nature  a  new  suit ; 
and  that  they  (in  Driggs  v.  Williams)  revived  a  judg- 
jnent  the  same  as  an  action.  However,  so  far  as  these 
four  last  cases  may  hold  that  supplementary  proceedings 
are  not  in  the  original  action,  they  are  overruled  by  the 
later  decisions  above  named  in  the  same  courts  and  dis- 
tricts. Vide  also  Allen  v.  Starring,  26  How.,  57 ;  Holstein 
oj.  Kice,  15  Abb.,  307 ;  S.  C,  24  H&w.,  185.  All  the  more  re- 
cent decisions  lean  so  decidedly  in  favor  of  regarding  these 
proct-.dings,  especially  those  under  §  292,  as  in  the  action, 
that  this  point  may  be  deemed  settled.  The  officer  who 
entertains  the  proceedings,  whether  he  is  a  member  of 
the  court  or  not,  matters  nothing,  acts  therein  by  virtue 
of  this  chapter  as  a  judge  does  at  chambers  in  an  action. 
The  proceedings  bear  the  court  title  of  the  judgment ;  and 
the  officer  is  amenable  by  appeal  to  that  court  and  no 
other.  This  is  not  an  isolated  case  where  a  judge  of  one 
court  performs  duties  in  an  action  pending  in  another  by 
statutory  authority.  County  judges  are  constantly  doing 
this. 
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Kinds  of  Proceedings. 

They  divide  tliemselves  into  four  kinds  :  1st,  those  insti- 
tuted  after  the  issue  and  return  of  execution,  under  Bub- 
div.  1 ;  2nd,  those  instituted  after  the  issue,  but  before  the 
return  of  execution,  under  subdiv.  2;  3d,  those  com- 
menced by  -warrant  of  arrest  under  subdiv.  4 — all  of 
§  292  ;  and  those  against  third  parties  under  §  294.  Al- 
though these  four  kinds  of  proceedings  have  some  rrdes 
common  to  all,  yet  each  one  has  others  peculiar  to  itself. 
It  is  therefore  necessary  to  treat  them  separately.  We 
will  take  up  first  the  proceedings  instituted  after  return  of 
execution,  sub.  1,  §  292 

SBCTIOK  393  OF  THE   CODE   OF  PKOCEDUKB. 

"  (1)  When  an  execution  against  property  of  the  judg- 
ment debtor,  or  of  any  one  of  the  several  debtors  in  the 
same  judgment,  issued  to  the  sheriff  of  the  county  where 
he  resides,  or  has  a  place  of  business,  or,  if  he  do  not  re- 
side in  the  State,  to  tlie  sheriff  of  the  county  where  a 
judgment  roll,  or  a  transcript  of  a  justice's  judgment  for 
twenty -five  dollars  or  upwards,  exclusive  of  costs,  is  filed,  is 
returned  unsatisfied,  in  whole  or  in  part,  the  judgment 
creditor,  at  any  time  after  such  return  made,  is  entitled  to 
an  order  from  a  of  judge  the  com-t,  or  a  county  judge  of 
the  county  to  -which  the  execution  was  issued,  or  a  judge 
of  the  Court  of  Common  Pleas  for  the  city  and  county  of 
New  York,  when  the  execution  was  issued  to  such  city  and 
county,  requiring' such  judgment  debtor  to  appear  and  an- 
swer concerning  his  property,  before  such  judge  at  a  time 
and  place  specified  in  the  order,  witliin  the  coimty  to 
which  the  execution  was  issued.  (2)  After  the  issuino-  of 
an  'execution  against  property,  and  upon  proof  by  affida- 
vit, of  a  party,  or  otherwise,  to  the  satisfaction  of  the 
court,  or  a  judge  thereof,  or  coimty  judge,  or  any  judo-e  of 
the  Court  of  Common  Pleas  for  the  city  and  county  of 
New  York,  that   any  judgment  debtor  residing  in  the 


NATURE   OF    SUPPLEMENTARY   PROCEEDINGS.      11 

county  where  sucli  judge  or  officer  resides,  has  property 
which  he  unjustly  refuses  to  apply  towards  the  satisfaction 
of  the  judgment,  such  coiut  or  judge  may,  by  an  order, 
require  the  judgment  debtor  to  appear  at  a  specified  tiroc 
and  place,  to  answer  concerning  the  same ;  and  such  pro- 
ceedings may  thereupon  be  had  for  the  application  of  the 
property  of  the  judgment  debtor  towards  the  satisfaction 
of  the  judgment,  as  are  provided  upon  the  return  of  an 
execution.  Whenever  it  shall  satisfactorily  appear,  by 
affidavit,  to  a  justice  of  the  Supreme  Court,  that  such 
county  judge  or  judge  of  said  Court  of  Common  Pleas  is 
incapacitated  from  acting  in  any  of  the  proceedings  what- 
ever herein  authorized,  from  any  cause  or  causes  whatso- 
ever, such  justice  of  the  Supreme  Court  shall  have  the 
same  powers  and  authority  in  all  cases  whatever  as  are 
herein  conferred  upon  him  as  to  cases  of  judgments  in 
the  Supreme  Court.  (3)  On  an  examination  imder  this 
section,  either  pai'ty  may  examine  witnesses  in  his  be- 
half, and  the  judgment  debtor  may  be  examined  in  the 
same  manner  as  a  witness.  (4)  Instead  of  the  order  re- 
quiring the  attendance  of  the  judgment  debtor,  the  judge 
may,  upon  proof  by  affidavit  or  otherwise,  to  his  satis- 
faction, that  there  is  danger  of  the  debtor's  leaving  the 
State,  or  concealing  himself,  and  that  there  is  reason  to 
believe  he  has  property  which  he  unjustly  refuses  to 
apply  to  such  judgment,  issue  a  warrant,  requiring  the 
sheriff  of  any  county  where  such  debtor  may  be,  to  arrest 
him,  and  bring  him  before  such  judge.  Upon  being 
brought  before  the  judge,  he  may  be  examined  on  oath — 
and,  if  it  then  appears  that  there  is  danger  of  the  debt- 
or's leaving  the  State,  and  that  he  has  property  which  he 
has  unjustly  refused  to  apply  to  such  judgment,  ordered  to 
enter  into  an  undertaking,  with  one  or  more  sureties,  that 
he  will  from  time  to  time  attend  before  the  judge,  as  he 
shall  direct,  and  that  he  will  not,  during  the  pendencv  of 
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the  proceedin  gs,  dispose  of  any  portion  of  his  property  not 
exempt  from  execution.  In  default  of  entering  into  such 
undertaking,  he  may  be  committed  to  prison  by  warrant 
of  the  judge  as  for  a  contempt.  (6)  No  person  shall,  on 
examination  pursuant  to  this  chapter,  be  excused  from  an- 
swering any  question  on  the  ground  that  his  examination 
will  tend  to  convict  him  of  the  commission  of  a  fraud ;  but 
his  answer  shall  not  be  used  as  evidence  against  him  in 
any  criminal  proceeding  or  prosecution.  Nor  shall  he  be 
excused  from  answering  any  question  on  the  ground  that 
he  has  before  the  examination,  executed  any  conveyance, 
assignment  or  transfer  of  his  propertj^  for  any  purpose ; 
but  his  answer  shall  not  be  used  as  evidence  against  him 
in  any  criminal  proceeding  or  prosecution." 

This  section  has  been  amended  some  five  different  times. 
In  1S49  and  1851,  subdivisions  3,  3  and  i  were  added. 
In  1858  the  clause,  "  or  has  a  place  of  business,"  was  in- 
serted. In  1859  was  added  the  clause  authorizing  a  jus- 
tice of  the  Supreme  Court  to  act  in  the  stead  of  a  county 
judge,  or  &c.  when  the  latter  was  incapacitated.  In  1863 
the  last  sentence  beginning  with  the  words,  "Nor  shall  he 
be  excused  from  answering,"  &c.,  was  added. 


SECTION  n. 

Who  may  entertain  the  proceedings  under  suid.  1,  §  292. 

I.  They  can  only  be  had  before  a  judge  out  of  court  aa 
a  separate  judicial  officer.  His  jurisdiction  once  acquired 
is  exclusive,  and  continues  until  the  examination  is  com- 
pleted, and  all  orders  made  in  respect  to  the  property  of 
the  judgment  debtor  or  otherwise  are  fully  executed.  No 
other  judge  at  chambers  can  interfere  or  make  any  con- 
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tinning  order  in  them.  Webber  v.  Hobbie,  13  Row.,  382  ; 
Hulsaver  v.  "Wiles,  11  Id.,  446  ;  The  President,  &c.  of  the 
Banlc  of  Genesee  v.  Spencer,  15  Id.,  14.  ^ee  post,  ch.  4, 
§  6,  under  "  The  judge's  exclusive  control."  Nor  can  the 
Court  entertain  these  proceedings.'  Miller  v.  Rossman,  15 
Bow.,  10. 

The  above  rule  that  the  judge  has  the  exclusive  control 
of  the  proceedings,  has  some  exceptions  and  qualifications, 
as  follows : 

(a)  In  the  first  judicial  district  proceedings  commenced 
before  one  judge  may  be  continued  before  another  of  the 
same  com-t,  with  the  same  effect  as  if  commenced  before 
him.  Code,  §  27.  The  justices  of  the  Superior  Court  of 
the  city  of  Buffalo  have  the  same  power.  3  B.  S.  [5th  ed.], 
p.  336,  §  127.  For  such  a  continuance,  it  is  only  requisite 
thfft  the  latter  justice  shall  be  at  the  time  and  place  de- 
signated, instead  of  the  officer  who  instituted  the  proceed- 
ings, and  be  discharging  his  duties.  See  Dresser  v.  Van 
Pelt,  16  Row.,  19. 

(b)  So  also,  it  is  heM,  that  if  these  proceedings  are  in- 
stituted before  an  officer,  as  a  county  judge,  who  during 
the  pendency  thereof,  goes  put  of  office,  they  may  be  con- 
tinued before  his  successor.  For  if  they  are  in  continua- 
tion of  the  ordinary  proceedings  in  the  suit,  and  regarded 
as  a  part  thereof,  they  may  be  so  continued  as  being  sim- 
ply successive  steps  in  the  orderly  progression  of  the  ac- 
tion toward  its  final  consummation.  Or  if  they  are  regard- 
ed as  special  proceedings,  then  they  may  be  so  continued 
by  authority  of  the  statute  :  R.  S.,  part  3,  ch.  3,  tit.  2,  art.  2, 
§"51.  Vide  Holstein  v.  Eice,  15  Ahh.,  307 ;  S.  C,  24  Row., 
135,  Supreme  Court.  In  this  case  proceedings  had  been 
commenced  before  a  county  judge,  and  in  the  progress 
thereof  a  motion  was  made  for  an  attachment  against  the 
debtor  as  for  contempt,  for  refusing  to  answer  a  question. 
But  the  county  judge  went  out  of  ofKce  before  lie  coulci 
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dispose  of  the  matter.  The  court  held  that  his  suceessoi 
had  the  power  to  continue  the  proceedings  and  to  punish 
the  contempt.  In  deciding  this  case  the  court  said  that 
the  proceeding  on  the  attachment  was  not  simply  to  pim- 
ish  the  debtor  for  his  contempt  of  an  order,  but  to  enforce 
the  plaintiff's  right  and  collect  his  judgment ;  that  the  lat- 
ter was  entitled  to  an  answer  to  the  question,  and  there- 
fore to  hold  that  the  proceedings  had  abated  by  the  offi- 
cer's retiring  from  office,  would  be  manifest  injustice. 

(c)  So  also  the  amendment  of  1859  to  §  292,  that  when 
the  county  judge,  or  a  judge  of  the  New  York  Common 
Pleas,  is  incapacitated  from  acting  in  any  of  the  supple- 
mentary proceedings,  &c.,  a  Supreme  Court  justice  shall 
have  power  to  act  therein,  seems  broad  enough  to  embrace 
a  case  where  such  county  judge,  or  &c.  becomes  incapa- 
citated after  the  proceedings  have  been  commenced ;  »nd 
if  so,  they  may  be  removed  to  and  continued  before  a 
justice  of  the  Supreme  Court. 

(d)  Further,  by  Code,  §  404,  a  judge  having  charge  of 
these  proceedings,  and  being  unable  to  hear  a  motion 
therein  returnable  before  him  on  notice  or  order  to  show 
cause,  may,  it  seems,  transfer  the  hearing  to  another  judge. 
But  if  this  can  be  done,  the  transfer  must  be  to  a  judge  of 
the  same  court,  and  who  could  have  originally  entertained 
the  proceedings. 

n.  The  following  officers  may  entertain  these  proceed- 
ings : 

First.  Any  Supreme  Court  justice  may  entertain  them 
on  a  judgment  in  his  own  Court,  and  also  on  such  final 
decrees  of  the  late  Court  of  Chancery  as  are  not  yet  out- 
lawed ;  because  the  Supreme  Court  has  succeeded  to  all  the 
powers,  duties  and  business  of  the  Court  of  Chancery  and 
the  chancellor.  The  justice  may  make  the  order  institut- 
ing the  proceedings  in  any  part  of  the  State.    Bingham  v. 
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Disbrow,  UAhh.,  251;  S.  C,  37  Bark,  24.  But  this 
would  often  lead  to  much  inconvenience  inasmuch  as 
all  the  subsequent  proceedings  except  the  examination 
which  may  be  referred,  would  have  to  be  conducted  be- 
fore him  (save  in  the  first  district),  and  he  might  reside 
in  a  distant  county. 

(a)  Before  the  amendment  of  1859  to  §  292,  a  Supreme 
Court  justice  could  not  entertain  proceedings  on  a  judg- 
ment not  in  his  own  court.  Stright  v.  Vose,  1  Code  E. 
(N.  S.),  79,  note.  Blake  v.  Locy,  6  How.,  108 ;  Hersen- 
heim  V.  Hooper,  1  Duer,  594;  S.  C,  11  N.  T.  Leg.  Ohs., 
222.  But  by  that  amendment  he  is  authorized  to  act  in 
the  place  of  a  county  judge  or  a  judge  of  the  N.  Y.  Court 
of  Common  Pleas,  in  any  of  the  proceedings  whatever 
authorized  by  section  292  in  which  such  judge  could  act, 
when  it  is  made  to  appear  to  his  satisfaction  by  affidavit 
that  such  judge  is  incajDacitated  from  acting.  And  in 
such  a  case  he  has  the  same  power  that  he  possesses  in  pro- 
ceedings on  a  judgment  of  his  own  court. 

Second.  Any  justice  of  the  Superior  Court  of  the  city 
of  jSTew  York  or  of  Buffalo,  may  entertain  these  proceed- 
ings within  his  city,  but,  as  to  the  Superior  Court  of  the 
city  of  New  York,  only  on  judgments  in  his  own  court. 

Third.  Any  judge  of  the  Court  of  Common  Pleas  for 
the  city  and  county  of  New  York,  may  entertain  these  pro- 
ceedings within  that  city,  (a)  on  a  judgment  in  his  own  court ; 
(b)  on  a  judgment  in  the  Supreme  Court.  Section  292  gives 
him  this  power,  though  in  practice  it  is  hardly  known; 
since  proceedings  in  the  first  district  are  always  taken  be- 
fore a  justice  of  the  Supreme  Court  upon  a  judgment  in 
that  court.  There  is  scarcely  an  exception  to  this  prac- 
tice. So  also  this  section  gives  a  judge  of  the  Common 
Pleas  the  power  to  entertain  the  proceedings  on  a  judg- 
ment of  the  Superior  Court  of  that  city.  But  it  is  not 
practiced,     (c)  Upon  a  judgment  rendered  in  the  Marine 
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or  a  district  court  of  the  city  of  ISTew  York,  and  docketed 
in  the  county  clerk's  office,  (d)  Upon  a  judgment  recov- 
ered in  any  local  court  outside  of  that  city,  when  the 
same  has  been  docketed  in  the  county  of  ISTew  York,  and 
(e)  upon  a  judgment  entered  on  a  recognizance  forfeited 
in  a  court  of  criminal  jurisdiction  in  the  city  of  ISTew  York. 
3  R.  8.  [5th  ed.],  p.  790,  §§  46  and  48 ;  and  Session  Laws 
of  1854,  chap.,  198,  p.  464,  §  6. 

Fourth.  Any  county  judge  may  entertain  the  proceed- 
ings within  his  county,  (a)  on  a  judgment  in  his  own  court, 
(b)  on  a  judgment  of  the  Supreme  Court ;  (c)  on  a  judg- 
ment rendered  by  a  justice  of  the  peace,  or  in  a  justice's 
court  of  a  city  within  his  comity,  and  docketed  with  the 
clerk  of  the  coimty  ;  (d)  on  a  judgment  of  any  other  local 
court  in  the  State,  which  has  been  docketed  in  his  county, 
whether  such  court  is  situated  there  or  not. 

Fifth.  The  Eecorder  of  the  city  of  Troy  may  entertain 
the  proceedings  within  his  city,  (a)  on  a  judgment  in  his 
own  court ;  and  (b)  upon  any  other  judgment  on  which  the 
county  judge  of  his  county  can  entertain  them.  The  Mayor 
of  that  city  may  act  in  these  matters  instead  of  the  Ee- 
corder, in  the  absence  or  inability  of  the  latter,  and  with 
the  same  authority.  3  E.  S.  [5th  ed.],p.  323,  §  46  ;  Hay- 
ner  v.  James,  17  N'.  TT,  316  ;  in  effect  overrulmg  Griffin 
V.  Griffith,  6  How.,  428.  ISTo  express  power,  however,  is 
given  the  mayor  to  continue  the  proceedings  commenced 
by  the  recorder.     But  see  Holstein  v.  Eice,  sujva. 

Sixth.  The  Eecorder  of  the  city  of  Oswego  may  enter- 
tain the  proceedings  within  his  county,  (a)  on  a  judgment 
in  his  own  court ;  and  (Ij)  upon  any  other  judgment  on 
which  the  county  judge  of  his  county  can  entertain  them. 
3  li.  S.,  [5th  ed.]  p.  344,  §  IGS  ;  or  Session  Laws  of  1S57, 
chap.  96,  p.  203,  §  4. 

Seventh.  The  judge  of  the  city  court  of  Brooklyn  mav  en- 
tertain these  proceedings  within  his  city  on  a  judgment  in 
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his  own  court.  But  it  has  been  held  that  he  cannot  enter- 
tain proceedings  on  a  judgment  not  in  his  own  court. 
Cushman  v.  Johnson,  4  Ahb.,  256 ;  S.  C,  13  Row.,  495. 
This  decision  was  made  at  special  term  Supreme  Court 
1857.  The  learned  Justice  bases  his  decision  on  two 
grounds ;  that  the  legislature  have  not  the  constitutional 
power  to  invest  the  city  judge  of  Brooklyn  with  jurisdic- 
tion in  such  cases ;  and  that  in  fact  the  legislature  have 
not  done  it.  The  first  position  however  is  overruled  in 
Hayner  v.  James,  supra,'  the  second  is  sustained  by  Blake 
v.  Locy,  supra. 

Eighth.  Any  recorder  of  a  city,  or  Mayor  of  a  Mayor's 
court,  may,  within  his  city,  entertain  these  proceedings  on 
a  judgment  in  his  own  court.  But  in  the  city  of  New 
York,  the  Mayor  and  Eecorder,  although  members  of  the 
Court  of  Common  Pleas  by  statute,  have  long  ago  ceased  to 
sit  in  that  court  or  to  exercise  any  judicial  functions  of 
a  judge  thereof. 

But  in  all  the  preceding  cases,  the  execution  must  have 
been  issued  to  the  proper  county  as  prescribed  on  p.  21,, 
post,  and  the  examination  must  be  had  therein. 

As  supplementary  proceedings  are  in  no  sense  identical 
with  ordinary  chamber  business,  the  granting  of  the 
powers  of  a  justice  of  the  Supreme  Court  at  chambers  to  an 
officer,  does  not  authorize  him  to  entertain  these  proceed- 
ings.    So  held  in  Cushman  v.  Johnson,  supra. 


SECTION   III. 

By  and  against  whom  may  these  proceedings  ie  insti- 
tuted ? 

I.    By  ■whom  ? 

Any  judgment  creditor,  be  he  tlie  plaintiff  or  the  de- 
fendant in  the  original  action,  or  a  corpora'aon,  may  insti- 
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tute  the  proceedings.  So  also  may  the  assignee  of  the 
judgment,  whether  he  is  such  by  a  special  or  a  general 
assignment,  or  by  law,  as  a  receiver  ;  and  although  he  be- 
came such  assignee  after  the  return  of  the  execution. 
Orr's  Case,  2  Ahh.,  457 ;  Koss  v.  Clussman,  3  Sand/.,  676. 
The  personal  representatives,  duly  appointed,  of  a  de- 
ceased judgment  creditor,  may  also  institute  these  pro- 
ceedings. Vide  Code,  §  283,  as  amended  in  1866.  It 
was  otherwise  before  this  amendment.  See  Wheeler  v. 
Dakin,  12  How.,  537 ;  Jay  v.  Martine,  2  Duer,  65i. 

II.    Against  -whom  ? 

They  may  be  instituted  against  any  person,  against 
whom  a  money  judgment  can  be  enforced  by  execution, 
including  married  women. — with  the  exceptions  which  will 
be  hereafter  mentioned.  Yide  Thompson  v.  Sargent,  15 
Ahb.,  452,  as  to  married  women,  decided  since  sections 
274  and  287  of  the  Code  have  been  amended.  "Williams 
V.  Carroll,  2  inU.,  438,  to  the  contrary,  made  prior  to 
those  amendments,  must  be  regarded  as  overruled  on  this 
point. 

(a)  But  they  cannot  be  taken  against  a  corporation  as  a 
judgment  debtor.  Hinds  v.  Canandaigua  and  Niagara 
Falls  E.  E.  Co.,  10  How.,  487 ;  Hammond  v.  The  Hudson 
Eiver  ton  &c.  Co.,  11  I</.,  29  ;  Sherwood  v.  The  Buffiilo 
and  New  York  City  E.  E.  Co.,  12  Id.,  136.  The  winding 
up  of  a  corporation  and  the  distribution  of  its  assets  after 
execution  has  been  returned  unsatisfied,  are  under  the  ex- 
clusive control  of  the  Eevised  Statutes.  Yide  2  li.  S.,  p. 
463,  §§  36,  et  seq.,  and  Code,  §  471.  In  Courtois  v.  Har- 
rison, 1  Hilt.,  109 ;  S.  C,  3  Abb.,  96  ;  12  How.,  359,  it  was 
questioned  whether  this  statute  included  other  bodies, 
such  as  stock  companies,  so  as  to  exempt  them  from  pro- 
ceedings under  §  292. 
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(b)  Nor  can  the  proceedings  be  instituted  against  a 
debtor  while  he  is  under  arrest  on  execution  against  his 
person,  issued  upon  the  judgment,  Logan  v.  Ferris,  1852, 
per  Daly,  J.  The  reason  is,  that  the  taking  of  the  body 
in  execution  is  a  satisfaction  of  the  judgment,  so  long  as 
it  continues,  and  prevents  further  proceedings  upon  the 
judgment.  Cooper  v.  Bigalow,  1  Cow.,  56  ;  McGuinty  v. 
Herrick,  5  Wend.,  240  ;  Chapman  v.  Hatt,  1 1  Id.,  4]  • 
No  creditor's  bill  could  be  filed  while  the  debtor  was 
charged  in  execution.  Still  well  v.  Epps,  1  Paige,  615. 
But  in  case  the  debtor  be  discharged  from  arrest  under 
the  law  of  1857,  or  the  execution  set  aside  for  irregularity, 
the  proceedings  may  be  taken  against  him.  Daly,  J.,  supra. 

(c)  Neither  can  they  be  taken  against  a  foreign  consul 
although  he  permitted  judgment  to  be  recovered  against 
himself.  He  and  all  foreign  ministers  are  under  the  ex- 
clusive jurisdiction  of  the  Federal  courts.  Griffin  v.  Do- 
minguez,  2  Duer,  656,  supra. 


SECTION  rv. 
On  what  judgments  and  executions  f 

I.     What  judgments  ? 

The  proceedings  may  be  taken  upon  any  judgment  or 
decree  of  any  court  of  this  State,  which  directs  the  pay- 
ment of  a  sum  of  money  as  the  whole  or  a  part  of  the  re- 
lief granted ;  provided  the  debtor  can  be  proceeded  p^gainst 
as  above  stated,  and  an  execution  can  be  issued  thereon  to 
a  sheriff;  and  with  the  exceptions  which  will  now  be  men- 
tioned. 

(a)  K  the  judgment  is  of  an  inferior  court,  it  must  be  for 
at  least  twenty -five  dollars  exclusive  of  costs,  and  must  have 
been  docketed  into  a  court  of  record  by  filing  and  docket- 
ing a  transcript  thereof  with  the  clerk  of  the  county  where 
it  was  rendered.  Conway  «.  Hitchins,  9  Barb.,  378 ; 
Vnlte  V.  Wliitehead,  2  lUlt.,  596;  Butts  v.  Dickinson,  12 
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AU.,  60 ;  S.  C,  20  Row.,  230 ;  Anon.,  32  Barh.,  201 
overruling  Condee  v.  Gundelsheimer,  3  7  How.,  434,  which 
limited  the  twenty-five  dollar  condition  to  judgments 
against  non-residents  of  the  State.  Proceedings  may  be 
taken  upon  a  judgment  of  a  court  of  record  irrespective  of 
its  amount.  Bennett  v.  Doody,  Sp.  Term,  JV.  Y.  Trails, 
cript,  Deo.  8,  1860  ;  M^  Vol  TilUnghast  da  Shearman's 
Practice,  p.  855.  Because  such  a  judgment  is  a  lien  on, 
and  may  be  enforced  against  real  estate,  whatever  its 
amount. 

(b)  The  proceedings  may  also  be  taken  upon  a  judg- 
ment recovered  in  an  action  against  joint  debtors  in  which 
the  summons  commencing  the  action  was  not  served  on  all 
the  defendants  ;  but  only  so  far  as  to  reach  the  joint  prop- 
erty of  all,  and  the  separate  property  of  those  served  with 
the  summons  and  the  order  herein.  Amendment  of  1863 
to  §  294.  But  prior  to  this  amendment  it  was  held  th.  t 
this  could  be  done,  and  without  naming  the  defendants  not 
served  with  the  summons  (Emery  v.  Emery,  9  How.,  130) ; 
and  though  the  judgment  was  recovered  before  the  Code, 
and  the  execution  issued  since.  Jones  v.  Lawlin,  1  Codi 
R.,  94  ;  S.  C,  1  Sandf.,  722.  But  only  those  served  with 
the  summons  can  be  served  with  the  order  instituting  the 
proceedings. 

(c)  It  has  also  been  held  that  these  proceedings  may  be 
instituted  to  collect  the  interest  and  disbursements  of  a 
judgment  when  the  damages  only  have  been  paid.  N. 
Y.  Com.  Pleas,  Genl.  T.,  Johnson  v.  Tuttle,  17  Abb.,  315. 

(d)  But  they  cannot  be  taken  on  a  judgment  of  a  Federal 
Court,  although  such  court  is  located  in  this  State.  Ko 
creditor's  bill  could  be  filed  on  such  a  judgment.  Tarbell 
i>.  Griggs,  3  Paige,  207. 

(e)  But  query,  can  they  be  taken  on  a  judgment  of  chis 
State,  when  the  summons  was  served  by  publication  and 
there  was  no  appearance  ?   This  question  was  raised  but 
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not  passed  upon  in  Barker  v.  Johnson,  4  Aib.,  435.  The 
test  no  doubt  is  this ;  Can  an  execution  issue  on  such  a 
judgment  against  property  generally  ?  If  not,  then  nei- 
ther can  supplementary  proceedings  be  instituted. 

(f)  They  can  also  be  taken  on  such  decrees  of  the  late 
Court  of  Chancery,  and  judgments  of  the  old  Supreme 
Court  and  the  Courts  of  Common  Pleas  of  the  different 
counties,  as  are  not  yet  outlawed. 

(g)  They  can  also  be  taken  on  judgments  entered  in  the 
city  and  county  of  New  York  on  recognizances  forfeited 
in  the  criminal  courts  of  this  county.   See  ante,  §  2,  p.  16. 

II.  On  ■what  execution  ? 

The  execution  upon  whose  return  supplementary  pro- 
ceedings may  be  instituted,  must  be  issued  out  of  a  court 
of  record  to  the  sheriff",  or,  if  he  is  a  party  or  interested,  to 
a  coroner  of  the  county,  where  the  debtor  at  the  time 
resides,  or  has  a  place  of  bujsiness,  or  if  he  does  not  reside 
in  the  State,  to  the  sheriff,  (or  coroner,  as  above  stated) 
of  the  county,  where  the  judgment  roll  or  the  transcript 
of  the  justice's  judgment,  is  filed.  The  transcript  here 
PT'.ken  of  is  that  obtained  from  the  justice  or  clerk  of  the 
inferior  court,  in  which  the  judgment  was  rendered,  and 
which  is  filed  with  the  clerk  of  the  county  where  the 
court  is  located. 

But  since  the  amendment  of  1858,  if  a  debtor  though-  a 
non-resident,  has  a  place  of  business  in  this  State,  the 
execution  should  be  required  to  be  issued  to  the  county 
where  his  place  of  business  is,  in  order  that  the  sheriff 
may  make  a  demand  of  him  and  thus  truly  exhaust  the 
legal  remedj^ 

(a)  It  must  be  an  execution  against  both  real  and  per- 
sonal property  to  collect  a  definite  sum  of  money.  Ilenec 
no  proceedings  can  be  based  on  an  execution  issued  to  a 
constable  or  marshal.  Such  execution  does  not  reach 
real  property.     Dix  v.  Briggs,  9  Paige,  595. 
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(b)  Nor  can  proceedings  be  based  upon  an  execution 
issued  for  the  delivery  of  tbe  possession  of  real  or  personal 
property  merely,  unless  it  also  requires  tlie  officer  to  collect 
a  definite  sum  of  money  out  of  the  debtor's  property  for  costs, 
damages,  rents  or  profits,  whicli  were  recoNerpd  by  tlie 
same  judgment. 

(c)  It  must  be  a  valid  execution.  Hence  for  instance, 
if  it  be  issued  without  leave  of  court  where  that  is  neces- 
sary, no  proceedings  can  be  instituted.  Belknap  v.  Has- 
brouck,  13  Abb.,  418,  note.  However,  the  objection  on 
this  ground  may  be  waived  by  the  debtor,  and  is  waived 
if  not  taken  in  season.  It  is  personal,  and  no  one  else  can 
avail  himself  of  it. 

It  has  been  held  when  an  execution  was  issued  and  re- 
turned wholly  unsatisfied  upon  a  judgment  for  six  hundred 
dollars,  which  was  aftervrards  reduced  in  amount,  and 
both  the  judgment  roll  and  the  returned  execution  were 
amended  in  that  respect,  it  wis  not  necessary  to  issud  a 
new  execution  to  entitle  the  creditor  to  supplementary 
proceedings.  IST.  T.  Superior  Court,  1858,  (Sluyter  v. 
Smith,)  Voorhies'  Code,  1860,  p.  405. 

(d)  Proceedings  may  also  be  taken  upon  an  execution 
issued  before  the  Code.  Dickinson  v.  Cook,  16  Barb., 
509  ;  Contra,  Anon.,  3  Daer,  673  ;  where  the  execution  was 
both  issued  and  returned  before  the  Code  went  into  effect. 

"Wlieu  returnable. 

The  execution  cannot  be  made  returnable  in  less  than 
sixty  days,  nor  can  the  sheriff  be  compelled  to  return  it 
inside  of  that  time.  Spencer  v.  Cuyler,  17  Hoio.  167  • 
S.  C,  9  Abb.,  382 ;  also  1  E.  D.  Smith,  414. 

Must  be  returned. 

The  execution  must  be  returned  and  the  creditor's  lecral 
remedy  really  exhausted  before  supplementary  proceed 
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ings  can  be  commenced.  But  in  Jones  v.  Porter  (6  How., 
286),  the  slieriiF  endorsed  the  return  nulla  bona  upon  the 
execution,  and  sent  it  by  a  person  to  the  clerk's  office  to 
be  filed.  The  bearer  however  neglected  to  deliver  it 
there  until  four  o'clock  in  the  afternoon  of  the  same  day. 
In  the  meanwhile  the  plaintiff's  attorney  having  reason 
to  suppose  the  eisecution  had  been  returned,  made  an  affi- 
davit and  obtained  a  supplementary  order  some  two  hours 
before  the  execiition  was  actually  delivered  to  the  clerk. 
This  was  held  a  sufficient  return  under  the  circumstances  ; 
and  an  order  was 'made  that  the  execution  be  filed  as  of 
a  time  prior  to  the  making  of  the  affidavit  and  order. 

Sixty  Days. 

The  officer  having  the  execution  need  not  keep  it  sixty 
days,  but  he  may  return  it  at  any  time  within  that  period, 
and  proceedings  may  be  taken  thereupon  immediately. 
For  he  is  presumed  to  have  done  his  duty  in  searching  for 
property.  Spencer  v.  Cuyler,  supra;  Farqueharson  v. 
Kimball,  9  AU.,  385,  note;  S.  C,  18  Row.,  33,  citing 
and  approving  of  Livingston  v.  Cleveland,  5  Id.,  396 ;  En- 
gles  V.  Bonneau,  2  Sand/.,  679 ;  Tyler  v.  Whitney,  12  Ahb., 
i65 ;  S.  C,  sub  nam.  Tyler  v.  Willis,  33  Ba?b.,  327 ;  Fen- 
ton  V.  Flagg,  24  How.,  499  ;  Forbes  v.  Waller,  25  iT'.  T., 
430.  And  this  is  so,  though  the  sheriff  made  no  demand 
of  the  debtor,  and  there  was  property  which  he  might  have 
taken  and  sold.  For  the  return,  so  long  as  it  stands,  is 
conclusive  in  supplementary  proceedings.  Fenton  v. 
Flagg. 

The  above  authorities,  Spencer  v.  Cuyler,  and  Farque- 
harson V.  Kimball,  also  hold,  that  when  the  sheriff  returns 
the  execution  unsatisfied  before  the  expiration  of  sixty 
days,  pursuant  to  the  plaintiff's  or  his  attorney's  instruc- 
tion or  solicitation,  without  a  real  attempt  to  effect  a  levy 
such  return  will  be  deemed  the  act  of  the  party,  and  not 
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the  official  act  of  the  sheriff;  and  that  the  proceedings  will 
be  set  aside  upon  motion  when  this  fact  is  made  to  appear 
to  the  judge.  This  is  on  the  ground  that  such  a  return  is 
a  nullity.  The  same  views  were  held  in  Pudney  v.  Grif- 
fith, 15  Bow.,  410 ;  S.  C,  6  Abb.,  211,  Supreme  Court,  First 
District ;  and  Nagle  v.  James,  7  Id.,  234,  ISTew  York  Supe- 
rior Court.  Also,  Fenton  v.  Flagg,  12  JV.  Y.  Leg.  OU., 
158  ;  1  Code  R.,  85  ;  106  ;  107.  These  authorities  hold 
that  the  judge  having  charge  of  these  proceedings  may  in- 
quire into  the  character  of  the  return  of  the  execution,  and 
thereupon  dismiss  the  proceedings  if  such  rettim  was  fraud- 
ulently obtained  by  the  creditor. 

But  the  New  York  Court  of  Common  Pleas  at  general 
term  has  denied  this  power  to  the  judge,  and  held  that  he 
cannot  go  behind  the  return,  no  matter  how  it  was  made  ; 
but  so  long  as  the  return  stands,  the  creditor  is  entitled  to 
the  proceedings  ;  and  fui'ther,  that  the  return  can  only  be 
impeached  by  a  direct  motion  made  to  set  it  aside,  and 
not  collaterally  upon  these  proceedings.  Sperling  v.  Le- 
vy, 10  .455.,  426.  See  also  Owen  v.  Dupignac,  9  Id.,  180, 
same  court. 

The  Supreme  Court  at  general  term  in  the  First  Dis- 
trict recently  cited  and  adopted  the  rule  announced  in  the 
above  cases  in  the  Common  Pleas,  and  also  held  that  the 
return  can  only  be  impeached  by  a  direct  motion  made  to 
set  it  aside.  See  also  the  opinion  of  SMrrn,  J.,  in  Forbes 
V.  Waller,  25  N.  Y.,  430,  on  this  point — in  which,  how- 
ever, the  other  judges  did  not  concur,  but  expressed  ■  no 
opinion.  This  last  rule  is  more  consistent  with  the  prac- 
tice in  other  respects,  but  it  is  sometimes  attended  Avith  in- 
convenience, by  compelling  the  debtor  to  go  to  a  distant 
county  or  city,  to  obtain  relief  against  a  fraudulent  return. 

The  rules  which  govern  in  this  matter  are  then  these,  in 
a  word :  In  the  Supreme  Court  of  the  First  District  at 
least,  and  in  the  Common  Pleas,  the  debtor  must  apply  to 
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tlie  court  in  whictt  tlie  judgment  was  rendered,  or  into 
u-liicli  it  was  docketed,  for  relief  against  a  fraudulent  or 
improper  return  of  the  esecution,  by  a  direct  motion  to 
set  the  same  aside.  He  can  of  course  procure  a  stay  of  the 
proceedings  until  he  can  make  such  motion.  In  the  Su- 
perior Court  of  the  city  of  New  York,  the  justice  enter- 
taining the  proceedings  will,  upon  motion,  inquire  into 
the  honafides  of  the  return,  so  far  as  it  involves  the  acts 
of  the  creditor,  and,  if  it  appears  that  the  latter  improperly 
procured  the  return,  dismiss  the  proceedings.  But  if  the 
sheriff  alone  is  guilty  of  mistake  or  misconduct  in  his  pro- 
ceeding upon  the  execution  or  in  its  return,  or  there  is  any 
other  irregularity,  the  debtor  must  apply  to  the  court  by  a 
direct  motion  to  set  aside  the  return,  which  when  granted, 
Mill  necessarily  carry  along  with  it  the  proceedings. 

It  is,  however,  well  settled  by  the  above  cases  that  no 
supplementary  proceedings  will  be  tolerated  under  the 
first  subdivision  of  §  292,  when  the  return  to  the  execution 
is  fraudulent  or  improper,  as  previously  stated.  The  only 
question  between  them  is,  how  the  debtor  shall  avail  him- 
self of  this  objection. 

This  motion  to  set  aside  the  return,  or  the  proceedings, 
must  be  made  in  due  season ;  for  the  debtor  can  waive  this 
objection  to  the  return,  and  he  does  waive  it  if  he  does  not 
raise  it  at  the  first  opportunity.  Bingham  v.  Disbrow,  li 
^55.,  251;  S.  C,  37  ^a?-i.,  24. 

This  objection  is  personal  with  the  debtor,  and  no  one 
else  can  raise  it,  especially  if  he  does  not.     Id. 

But  will  not  this  rule  in  many  cases  work  great  injustice 
to  other  creditors  by  enabling  the  debtor  and  a  friendly 
creditor  to  conspire  and  thwart  antecedent  creditors  by 
procuring  the  return  of  the  former's  execution  ahead  of 
theirs  ? 

A  witness  upon  appeal  from  an  order  punishing  him  as 
for  contempt,  cannot  object  to  the  regularity  of  the  execu- 
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tion,  no  objection  having  been  made  before.     People  v. 
Marston,  18  Ahb.,  258. 

Residence  of  the  Debtor. 

The  residence  of  the  debtor  referred  to  in  §  292  is  de- 
fined by  the  same  rules  as  the  residence  of  a  party  to  an 
action. 

Place  of  Business. 

In  McEwan  v.  Burgess,  the  N.  T.  Superior  Court  at  Spe- 
cial Term  held,  that  it  is  sufficient  if  the  debtor  has  a 
place  of  business  within  the  county,  although  his  principal 
place  of  business  and  his  residence  are  in  another.  Yide 
15  Id.,  4Y3 ;  S.  C,  25  Bow.,  92.  The  contrary,  however, 
was  held  on  a  similar  state  of  facts  at  the  Supreme  Court 
Chambers,  1st  dist.,  Belknap  v.  Hasbrouck,  supra. 


SECTION    V. 


Within  what  time  and  in  what  County  are  the  proceed- 
ings to  ie  instituted  ? 

Within  what  Time  ? 

(a)  As  to  the  judgment,  they  may  be  taken  any  time 
within  twenty  years  after  the  recovery  thereof,  (b)  As 
to  the  execution,  they  may  be  taken  immediately  upon 
the  due  return  thereof.  Livingston  v.  Cleveland  ;  Engle 
V.  Bonneau  ;  and  Farqueharson  v.  Kimball,  supra.  Also 
Forbes  v.  Waller,  supra.  Sherwood  v.  Littlefield,  1  Code 
R.,  85,  is  overruled  by  these  cases.  As  to  how  long  after 
^uch  return,  the  proceedings  may  be  instituted,  it  was  held 
In  Currie  v.  ISToyse,  1  Code  E.  [N".  S.],  198,  v/here  an  execu- 
tion had  been  issued  and  returned  unsatisfied  within  five 
years  from  the  recovery  of  judgment,  that  no  supplement 
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aiy  proceedings  could  be  maintained  after  five  years  from 
such  return.  In  Miller  v.  Eossman,  15  Bow.,  10,  in  the 
same  comt,  the  justice  disajDproved  of  the  above  decision, 
and  declined  to  apply  it  to  the  case  then  before  him,  in 
■which  the  execution  was  issued  within  five  years  from  the 
entrj'-  of  judgment,  and  proceedings  were  taken  within  five 
years  after  return  of  execution.  Both  these  decisions  were 
made  before  the  amendment  to  Code,  §  284,  dispensing  with 
leave  of  Com-t  to  issue  execution,  when  one  has  been  is- 
sued within  five  years.  In  Owen  v.  Dupignac,  9  Abb.,  180, 
proceedings  were  instituted  about  fifteen  years  after  return 
■  of  execution.  It  was  held  that  the  proceedings  were 
valid,  and  that  there  was  no  time  limited  within  which 
they  must  be  commenced  after  return  of  execution.  This 
was  made  after  the  above-named  amendment.  Daly, 
J.,  who  delivered  the  opinion  of  the  Court  in  this  case, 
bases  his  decision  upon  the  rule  in  chancery  which 
permitted  a  creditor's  bill  to  be  filed  any  time  within  ten 
years  after  such  return  (vide  Corning  v.  Stebbins,  1 
Barb.  Ch.,  589),  and  he  speaks  as  though  the  proceedings 
in  this  case  were  taken  only  ten  years  after  return  of  exe- 
cution. Beady,  J.,  dissented  because  the  execution  had  been 
returned  fifteen  years  previously.  Vide  also  Belknap  v, 
Hasbrouck,  supra,  in  which  an  execution  had  been  issued 
fifteen  years  before  the  proceedings  were  taken  ;  but  it  did 
not  appear  to  have  been  returned  unsatisfied.  A  new  exe- 
cution was  issued  without  leave  of  court.  Held  that  the 
creditor  must  show,  either  that  the  first  execution  had  been 
retm-ned  unsatisfied,  or  that  the  second  execution  had  been 
issued  by  leave  of  court. 

The  courts  and  judges  are  inclined  to  give  the  words, 
"  at  any  time  after  such  return  made,"  in  §  292,  their  natu- 
ral meaning,  and  to  hold  that  proceedings  may  be  taken 
any  time  after  return  of  execution,  so  long  as  the  judgment 
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is  still  alive,  whether  such  return  was  made  ten  or  nineteen 
years  before. 

In  ■what  County  ? 

The  proceedings  must  be  instituted  in  the  county  to 
which  the  execution,  as  before  stated,  was  issued.  Her- 
senheiiiier  v.  Hooper,  1  Duer,  594.  It  is  held  that  it  is 
immateriMl  in  what  county  tlie  debtor  resides  when  the 
proceedings  are  commenced  ;  that  the  place  of  residence 
spoken  of  in  §292  refers  only  to  the  time  of  issuing  the 
execution.  Biniiham  v.  Disbrow,  at  general  term,  14  Abb., 
251 ;  S.  C,  37  £arb.,  24.  "  Otherwise,"  says  the  court, 
"the  debtor  could  constantly  defeat  his  creditor.  He 
need  but  move  into  another  county  during  the  running 
of  the  execution  to  prevent  supplementary  proceedings." 
Vide  also  McEwan  v.  Burgess,  supra;  and  Jessup  i>. 
Jones,  Supreme  Court,  N.  Y.  Daily  Transcript,  June  20, 
1864.  All  these  cases  are  in  the  first  district.  Wilson -y. 
Andrews,  9  How.,  39,  is  not  in  conflict  with  these  au- 
thorities ;  for  in  the  latter  the  debtor  was  required  to  ap- 
pear in  a  county  where  he  did  not  reside  when  the  exe- 
cution was  issued.  A  like  rule  as  the  above  obtained  in 
filing  a  creditor's  bill.  Yaiick  v.  Dodge,  9  Paige,  149; 
2  Barb.  Uh.  JPr.,  152.  The  same  construction  and  rea- 
sons apply  as  well  to  the  debtor's  place  of  business  as  to 
his  residence  ;  and  equally  to  his  non-residence  in  the 
State,  referred  to  in  §  292  ;  so  that  if  he  was  a  non-resi- 
dent at  the  time  execution  was  issued,  the  condition 
would  be  fulfilled,  although  at  the  time  of  instituting  the 
proceedings,  he  had  become  a  resident  of  the  State  and 
of  another  county. 

But  it  seems  tluit  any  part  of  these  proceedings  except 
the  examination,  when  instituted  before  a  justice  of  the 
Supreme  Court,  may  be  had  by  him  in  anotlier  county 
than  that  to  which  the  execution  was  issued.  In  re 
Smethurst,  2  8andf.,  724 ;  4  How.,  369. 
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SECTION   VI. 

Of  the  proof  or  affidavit  to  obtain  the  order. 

The  proof  of  the  facts  necessaiy  to  procure  the  order 
for  the  examination  of  the  debtor,  is  furnished  by  afiidavit, 
and  may  be  made  by  the  creditor,  or  his  attorney  or  his 
agent,  who  has  the  collection  of  the  judgment.  Conway 
V.  Hitchins,  9  Barl.,  378.  In  short  the  affidavit  may  be 
made  by  any  person  who  knows  the  facts  which  are  to  be 
sworn  to.  But  his  connection  with  the  matter  must  be 
shown ;  viz.  that  he  is  the  creditor,  or  assignee,  or  attorney, 
&c. ;  or,  if  he  is  neither,  that  he  is  acquainted  with  the 
facts,  and  how  he  is  so  acquainted,  and  that  the  affidavit 
is  made  at  the  request  of,  or  procured  by  the  creditor  or 
owner  of  the  judgment  or  his  agent.  It  must  appear  be- 
fore the  judge  that  the  affiant  is  in  a  position  to  know  the 
facts  which  he  states,  and  that  he  is  not  an  intermeddler, 
but  authorized  to  make  the  affidavit.  If  he  is  not  in  some 
such  way  connected  with  the  matter,  his  affidavit  will  not 
give  the  officer  jurisdiction  to  institute  the  proceedings ;  and 
the  order  obtained  upon  it  will  be  set  aside  on  motion — ■ 
especially  where  neither  the  plaintiff  in  the  judgment  nor 
his  attorney,  appears  in  the  proceedings.  Lindsay  v. 
Sherman,  1  Code  E.  [iV.  ^'.],  25  ;  Hough  v.  Kohlin,  Id., 
232;  Frederick  v.  Decker,  18  How.,  96.  Wlien  the 
judgment  is  of  a  court  of  special  jurisdiction,  the  facts 
conferring  jurisdiction  need  no  more  be  stated  in  the  affi- 
davit than  in  a  pleading.     Conway  v.  Hitchins. 

It  will  not  do  to  allege  residence  or  place  of  business 
and  non-residence  in  the  alternative  ;  as,  for  instance,  that 
the  debtor  resided  in  the  county  when  the  e.iecution  was 
issued,  or  was  a  non-resident  of  the  State.  But  residence 
and  place  of  business,  or  non-residence  and  place  of 
business  may  be  jointly  alleged. 
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As  to  joint  debtors. 

Although  according  to  Emery  v.  Emery,  supra,  it  ia 
unnecessary  to  make  those  defendants  of  joint  debtors, 
parties  to  these  proceedings  who  -were  not  served  with  the 
summons  in  the  action,  yet  the  affidavit  should  refer  to 
the  judgment  as  it  is  entered — to  be  enforced  against  the 
joint  property  of  all  and  the  separate  property  of  those 
served  with  the  summons ;  and  that  the  execution  was  so 
issued. 

■What  Facts. 

The  first  subdivision  of  §  292  prescribes  merely  the  gene- 
ral facts.  But  the  decisions  and  the  practice  have  sup- 
plied the  details,  mainly  drawn  from  the  rules  of  the  cred- 
itor's bill.  It  is,  however,  suflicient  to  assert  the  general 
facts  of  judgment  rendered,  and  execution  issued  and  re- 
turned, etc.,  directly,  without  going  into  minor  details. 

TTpon  Judgments  in  Courts  of  Hecord. 

The  affidavit  must  state  the  parties  in  whose  favor,  and 
against  whom  the  judgment  was  rendered.  It  is  tlie  best 
way  to  give  the  names  of  tiae  parties  and  the  Com-t  in 
which  the  judgment  was  recovered,  or  into  which  it  was 
docketed,  in  the  title  of  the  affidavit.  Wlien  the  judgment 
has  been  assigned,  the  assignee  is  sometimes  substituted  for 
the  judgment  creditor,  and  the  proceedings  are  taken  in 
his  name.  But  it  seems  to  me,  that  if  these  proceedings 
are  in  the  original  action,  there  should  be  a  substitution  by 
order  of  Court.  It  is  held  in  the  Superior  Court  of  the 
city  of  New  York,  that  tlie  proceedings  are  properly 
brought  in  the  name  of  the  judgment  creditor,  notwith- 
standing the  assignment.  Boss  V.  Clussman,  3  Sandf.,  6TG. 
The  affidavit  or  proof  must  state  in  what  court,  and  where 
the  judgment  was  rendered,  and  for  how  much,  damaii;es 
and  costs ;  the  comity  or  office  where  the  judgment  roll  is 
filed,  and  if  it  was  necessary  to  file  a  transcript  in  a  county 
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clerk's  office,  the  time  and  place  of  filing  it ;  also  that  an 
execution  against  the  debtor's  property  was  issued  to  the 
sherifi'  of  the  county  where  the  debtor  then  resided  or  had 
a  place  of  business,  or  where  the  judgment  roll  or  tran- 
script of  the  justice's  judgment  is  filed,  if  the  debtor  was 
tlien  a  non-resident  of  the  State ;  and  that  it  has  been  re- 
turned wholly  or  partly  unsatisfied;  and  that  the  judg- 
ment remains  wholly  unpaid,  or  if  partly  paid,  the  amount 
yet  unpaid.  The  statute  does  not  exj)ressly  require  this 
last  averment,  but  the  creditor's  bill  did  by  chancery  rule 
189,  and  the  practice  follows  this  rule.  The  date  of  issu- 
ing the  execution  should  be  given,  or  it  should  at  least  be 
alleged  to  have  been  issued  after  the  judgment  was  dock- 
eted in  the  same  county  ;  and  where  more  than  five  years 
have  elapsed  since  the  recovery  of  the  judgment,  that  it 
was  issued  within  that  time,  or  by  leave  of  court. 

(a)  The  affidavit  must  truly  describe  the  judgment,  and 
state  all  the  facts  that  are  necessary  to  give  jurisdiction  to 
the  judge  who  makes  the  order.  If  it  does  not,  the  pro- 
ceedings must  be  dismissed  if  the  objection  is  made  at  the 
first  opportunity.  The  defect  of  not  describing  the  judg- 
ment correctly  cannot  be  remedied  by  amendment.  It 
goes  to  the  jurisdiction.  So  held  in  N.  Y.  Com.  Pleas, 
chambers,  1859.  Kennedyy.  Weed,  10  J.55.,  62.  In  this 
ease  the  affidavit  described  the  judgment  as  against  Ira 
Weed  and  Mary  Weed,  while  in  the  transcript,  the  judg- 
ment being  of  an  inferior  Court,  the  debtors  were  called 
Ira  Weed  and  Mrs.  Weed.  Vide  also  Simpkins  v.  Page, 
1  Code  B.,  107.  Also  The  People  o.  Hulburt,  5  Ilmv., 
446  ;  S.  C,  9  JV.  T.  Leg.  Ohs.,  245,  and  1  Co  le  R.  [N. 
S.'\,  75 ;  Lindsay  v.  Sherman,  supra. 

(b)  It  need  not  be  alleged  that  the  recovery  is  for 
twenty -five  dollars  exclusive  of  costs.  See  ante,  §  4,  under 
"judgments." 

(c)  It  need  not  be  alleged,  at  least  not  in  the  first  dia- 
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trict,  that  the  debtor  still  resides  in  the  same  county, 
And  by  parity  of  reason,  it  should  not  be  necessary  to 
allege  that  he  still  has  a  place  of  business  there,  or  is  still 
a  non-resident  of  the  State.  But  these  last  two  points 
have  not  yet  been  determined  by  any  decision. 

(d)  Nor  need  it  be  alleged  that  the  debtor  has  proper- 
ty. Hough  V.  Kohlin,  supra  /  Anon.,  Code  R.  [N.  S.], 
113  ;  S.  C,  3  Sandf.  S.  Ct.,  725 ;  and  Hatch  v.  Weybum, 
8  How.,  163,  overruling  Tillou  v.  Vere,  Code  E.,  130  : 
and  Jones  v.  Lawlin,  1  Sand/.  S.  Ct.,  722 ;  S.  C,  Code  R.,  94. 

(e)  It  was  held  in  Me  Arthur  v.  Lansburgh,  1  Code  R. 
{E.  S.],  211,  that  the  affidavit  need  not  allege  that  the  ex- 
ecution was  one  against  the  debtor's  property.  The  con- 
trary was  held  in  The  People  v.  Hulburt,  supra,  which 
is  followed  by  the  practice. 

It  is  also  held  in  this  last  case,  that  nothing  will  be  pre- 
sumed in  favor  of  the  jurisdiction  of  an  inferior  tribunal, 
as  a  county  judge,  when  he  assumes  its  exercise  for  the 
first  time  in  these  proceedings,  upon  a  judgment  not  in 
his  own  court ;  but  that  all  the  facts  upon  which  his  juris- 
diction rests  must  be  aiErmatively  shown.  Bingham  v. 
Disbrow,  supra,  does  not  hold  a  Supreme  Court  justice, 
or  in  fact  any  justice,  to  such  strictness  when  he  institutes 
the  proceedings  upon  a  judgment  rendered  in  his  own 
court.  In  this  case,  the  judgment  in  the  Supreme  Court  was 
obtained  in  one  county,  and  the  execution  issued  to  ano- 
ther. The  affidavit  failed  to  state  that  a  transcript  had 
been  filed  in  the  latter  county.  It  Avas  held  that  the  omis 
sion  was  not  fatal. 

Upon  judgments  of  inferior  courts. 

In  addition  to  what  must  be  stated  when  the  judgment 
is  of  a  court  of  record,  the  affidavit  must  state  that  the  re- 
covery is  for  twenty-five  dollars  exclusive  of  costs.  But  it 
is  sufficient  if  this  fact  appears  on  the  face  of  the  affidavit 
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Thus  where  it  appeai'ed  by  the  affidavit  that  the  judg 
ment  was  in  the  Marine  Court,  and  was  for  five  hundred 
and  eleven  dollars,  it  was  held  that  it  sufficiently  appeared 
that  the  ju'"!gment  was  for  twenty-five  dollars  exclusive  of 
costs ;  because  no  costs  could  be  recovered  unless  the  re- 
covery was  for  fifty  dollars  at  least.  So  also  where  judg- 
ment of  a  district  court  of  the  city  of  New  York  was  for 
thirty-three  dollars,  it  was  held  that  the  fact  sufficiently 
appeared.  Whitlock's  Case,  2  Ahh.,  320.  According  to 
Conway  v.  Hitchins,  9  Barh.,  378,  when  the  judgment  is 
of  a  court  of  special  jurisdiction,  the  affidavit,  like  a  plead- 
ing, should  state  that  the  judgment  was  duly  given  or 
made.    See  Code,  §  161. 


SECTION  VII. 

Of  the  Supplementary  Order. 
The  Titie. 

If  these  proceedings  are  in  the  original  action,  they 
must  be  entitled  in  the  court  to  which  the  judgment  be- 
longs. If  the  judgment  is  of  an  inferior  court,  they  must 
be  entitled  in  the  court  into  which  it  has  been  docketed 
by  the  filing  of  a  transcript  thereof,  no  matter  where  or 
before  what  officer  the  proceedings  are  institutdd.  If  for 
instance  the  judgment  was  rendered  in  a  justice's. 
court  of  Kings  county,  and  was  docketed  into  the  Kings 
county  court,  the  proceedings  would  bear  the  title  of  the 
last  named  court,  wheresoever  and  before  whomsoever 
they  might  be  taken. 

If  the  judgment  is  entered  upon  a  forfeited  recogniz- 
ance in  the  county  of  New  York,  the  title  is  that  of  the 
Court  of  Common  Pleas  ;  for  that  court  has  the  exclusive 
control  over  such  judgments  to  the  same  extent  as-  ovct 
its  own  judgments,  as  we  have  seen. 

8 
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So  also  the  parties  named  in  the  title  are  the  same  aa 
those  in  the  judgment,  and  may  be  designated  in  like 
manner  as  plaintiff  and  defendant.  It  is,  however,  more 
correct,  and  in  accordance  with  the  phraseology  of  the 
chapter  on  supplementary  proceedings,  to  style  the  par- 
ties as  judgment  creditor  and  judgment  debtor  throughout 
the  proceedings,  wherever  it  can  be  done  without  produc- 
ing ambiguity  ;  dr  simply  creditor  and  debtor. 

When  the  judgment  has  been  assigned,  and  the  assignee 
substituted  in  the  place  of  the  creditor,  all  the  proceed- 
ings are  conducted  in  his  name.  Yidf.  previous  section. 
But  if  these  are  special  proceedings,  then  they  are  to  be 
entitled  not  as  in  the  court  in  which  the  judgment  was 
rendered,  or  into  which  it  was  docketed  from  an  inferior 
court,  but  as  before  the  officer  who  institutes  the  proceed- 
ings, and  other  persons  than  those  in  the  judgment  may 
be  named  as  parties  thereto.  Davis  v.  Turner,  4  How., 
190. 

WTiere  made. 

The  order  is  ex-parte,  and  made  at  chambers.  Hulsaver 
V.  Wiles,  11  Row.,  446. 

wnat  it  must  contain. 

It  should  briefly  recite  the  averments  of  the  affidavit 
which  confer  jurisdiction  upon  the  officer.  It  must  recite 
the  material  averments  correctly,  or  else  the  order  will 
be  dismissed  if  the  objection  is  taken  in  time.  It  must 
also  require  the  debtor  to  appear  in  person  before  the 
judge  making  the  order,  or  a  referee  named  in  it,  at  a 
specified  day  and  hour,  and  at  a  place  within  the  proper 
county,  and  answer  concerning  his  propertv.  Hatch  ik 
Weyburn,  8  How.,  163;  and  Hulsaver  v.  Wiles.  But  as 
to  time  of  appearance  when  a  referee  is  appointed  see 
post,  "  Eeferee,"  ch.  2,  §  9. 

It  is  irregular  to  require  the  debtor  to  appear  before 
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one  of  tlie  justices  of  the  court,  or  before  any  other  judge 
than  him  who  makes  the  order  ;  and  an  order  containing 
such  direction  will  be  dismissed  on  motion,  if  made  in 
due  time.  Haggerty  v.  Eogers,  15  Ahh.,  31-1,  note  ;  Dres- 
ser V.  Van  Pelt,  15  Bow.,  19  ;  Vibert  v.  Frost,  3  Alb., 
119  ;  S.  C,  5  Duer,  672— all  in  the  New  York  Superior 
Court.  See  also  Ammidon  v.  Wolcott,  15  Ahh.,  314  ;  and 
Kelly?;.  McCormick,  28  JV.  F.  B.  318,  where  it  was  held 
that  an  attachment  should  be  made  returnable  before  the 
judge  who  makes  it,  thus  overruling  the  New  York  Com- 
mon Pleas  on  this  point.  S.  C,  2  E.  D.  Smith,  503.  It 
is,  however,  universally  held  that  all  such  directions  are 
mere  irregularities,  and  that  if  the  objection  is  not  taken 
on  the  return  of  the  order  or  attachment — that  is,  when- 
ever the  exercise  of  the  jurisdiction  is  first  claimed,  the 
error  is  waived  ;  for  it  does  not  affect  the  power  of  the 
judge  to  entertain  the  proceedings  where  all  the  requisite 
facts  exist.      Yide  above  authorities. 

So  likewise  if  the  debtor  is  required  to  appear  before  the 
judge  making  the  order,  or  "  one  of  the  other  justices," 
If  this  addition  is  an  irregularity,  it  is  waived  by  his  ap- 
pearing and  going  on  without  objection.  Dresser  v.  Van 
Pelt;  Bingham  v.  Disbrow,  14  A'bh.,  251  ;  S.  C,  37  Barh., 
24.  Wliat  is  stated  above  in  respect  to  irregularities  in 
orders  applies  more  especially  to  the  First  Judicial  Dis- 
trict and  the  SujDcrior  Court  of  the  city  of  Buffalo,  where 
a  continuance  is  authorized. 

If  the  order  should  require  the  debtor  to  appear  before 
the  court  held  by  the  judge  making  it,  this  would  also 
be  a  mere  irregularity,  and  could  be  waived.  Dresser -y. 
Van  Pelt. 

An  order  returnable  on  Sunday  is  a  nullity ;  and 
changing  the  date  of  return  cannot  make  it  valid.  The 
Arctic  lire  Insurance  Co./o.  Hicks,  7  Ahh.,  204.  Semhle. 
if  the  order  is  returnable  on  a  holiday  or  election  day. 
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It  is  lield  in  Hulsaver  v.  "Wiles,  that  where  the  proof 
will  warrant  it,  the  order  may  combine  the  purposes 
sought  to  be  attained  by  §§  292,  294,  and  296  ;  that  is, 
it  may  lequire  the  a|)pearance  of  the  debtor  and  third 
parties,  and  also  appoint  a  referee. 

Service  of  the  Order. 

It  must  be  personally  served  on  the  debtor.  There  can 
be  no  substituted  service.  Earlier  v.  Johnson,  4  Abb., 
435.  If  no  personal  service  can  be  made,  and  no  pro- 
ceedings under  §  294  can  be  instituted  or  made  available, 
the  plaintiff  must  resort  to  a  creditor's  action,  which, 
however,  cannot  give  him  the  right  of  discovery. 

■Where  Served. 

If  the  order  is  made  by  a  Supreme  Court  justice,  it  may 
be  served  in  any  county  of  the  State.  Bingham  v.  Dis- 
brow. 

But  there  is  no  reported  case  upon  the  question  whe- 
ther or  not  the  order  of  a  local  officer  as  a  county  judge 
can  be  served  outside  of  the  territorial  jurisdiction  of  his 
court.  If  the  service  is  thus  limited,  there  will  be  many 
cases  in  which  this  remedy  will  be  denied  to  creditors,  or 
its  application  will  at  least  be  attended  with  a  great 
deal  of  inconvenience;  as,  for  instance,  if  the  proceed- 
ings must  be  had  before  a  judge  of  the  Court  of  Common 
Pleas,  and  the  debtor  keeps  out  of  the  city  of  New 
York,  so  that  he  cannot  be  served,  or  at  any  rate,  keeps 
away  until  he  has  disposed  of  his  property.  Nor  will  the 
creditor  be  nearer  attaining  an  examination  by  filing  a 
transcript  and  issuing  ati  execution  to  the  county  where 
the  debtor  keeps  himself;  for  the  latter  need  but  cross 
the  line  into  another  county.  Nor  will  the  warrant  au- 
thorized in  th's  section  (292)  always  aid  him  ;  fur,  to  ob- 
tain that,  the  creditor  iniist  establish  certan  facts,  which 
he  cannot  do  in  every  ca  e.  (See^os;!,  p.  76.)    Nor  can  a 
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justice  of  the  Supreme  Court  help  him  under  tlie  amend- 
ment of  1869  to  this  section,  for  that  authorizes  him  to 
act  only  when  the  county  judge,  or  a  judge  of  the  Com- 
mon Pleas  is  incapacitated. 

But  let  ns  loolv  at  the  legal  phase  of  this  question. 

If  these  proceedings  are  in  the  original  action  {ante,  p. 
8),  the  order  is  not  process,  like  a  summons,  by  which 
an  action  or  a  special  proceeding  is  commenced,  but 
simply  an  order  in  the  action,  a"  that  by  which  a  party 
is  eujoined,  or  his  property  attached,  for  example.  Now, 
an  order  of  the  latter  kind  may  be  made  by  a  local  judge, 
and  served  in  any  connty  of  the  State,  and  the  party  so 
served  is  liable  to  punishment  for  disobedience  of  the  or- 
der. See  injunction  and  attachment  in  provisional  reme- 
dies, and  §§  401  and  403  of  the  Code  of  Procedure. 

So  the  summons  of  a  local  judge  for  the  examination 
of  a  party  before  trial  may  be  served  anywhere  in  the 
State.     Code,  §§  390,  et  seq. 

Likewise  a  notice  of  motion,  or  order  to  show  cause, 
for  the  purpose  of  obtaining  leave  to  issue  execution,  may 
be  served  in  any  county,  thougli  tlie  motion  is  to  be  made 
before  a  local  conrt.  §284.  Surely  there  is  much  analo- 
gy between  the  latter  and  supplementary  ]iroceedings  ; 
botii  are  after  judgment,  and  in  both  the  order  or  notice 
must  be  personally  served. 

But  suppose  these  are  special  proceedings,  and  the  or- 
der is  process,  and  its  service  is  subject  to  the  ssime  con- 
ditions and  limitations  as  that  of  the  summons  of  the 
court  whereof  the  judge  is  a  member,  even  then  in  many 
cases  sei'vice  of  the  order  of  a  local  officer  could  l)e  made 
in  any  part  of  the  State.  For  in  every  one  of  the  local 
courts  whose  judges  may  entertain  these  proceciings,  tlie 
summons  can  be  served  anywhere  in  the  State,  pru'-ided 
all  the  defendants  reside  within  the  county  oi-  city  <  f  the 
particular  court;  and  in  all  of  them  except  the  county 
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court  the  summons  may  be  thus  served  when  tlie  cause 
of  action  arose  in  the  city  wliere  the  court  is  located,  no 
matter  wliere  the  defendants  reside.  See  Code,  §§  30,  33, 
and  statutes  creating  the  Superior  C'Uirt  of  Buffalo  and 
City  Court  of  Brooklyn.  Further,  if  the  order  partakes 
of  the  nature  of  process,  then  it  is  clearly  a  substitute  for 
the  process  of  subpoena  in  the  creditor's  bill ;  and  its  ser- 
vice is  subject  to  the  same  rules  whei-e  they  are  applica- 
ble. Now,  a  bill  could  be  filed  with  a  vice  chancellor  (a 
local  officer)  in  three  cases :  1st,  when  the  cause  and 
matter  arose  within  his  circuit ;  2nd,  when  the  sub- 
ject matter  was  situated  within  such  circuit ;  3d,  or 
the  defendants  or  persons  proceeded  against,  or  either  of 
them,  resided  within  such  limits  at  the  time.  2  R.  S.,  p. 
168,  §2  ;  or  EdmonaPs  Statutes,  2  vol.,  p.  174:-5.  But  in 
each  case  the  subpoena  of  the  vice  cliancellor  could  be 
served  in  any  part  of  the  State.  Id-.  It  was  held  that 
when  a  judgment  was  recovered,  execution  issued  and  re- 
turned unsatisfied  within  a  circuit,  the  cause  of  action 
arose  therein,  and  the  vice  chancellor  tliereof  had  juris- 
diction, no  matter  where  the  defendant  then  resided. 
Varick  v.  Dodge,  9  Paige,  149.  By  the  rules,  then, 
which  govern  the  service  of  summonses  out  of  tlie  exist- 
ing local  court>,  and  which  governed  the  service  of  the 
subpoena  in  the  creditor's  bill,  the  order  of  a  local  judge 
may  be  served  anywhere  in  the  State,  if  all  the  debtors 
proceeded  against  reside  at  the  time  within  his  jurisdic- 
tion, or  the  judgment  was  rendered  and  the  execution  is- 
sued and  returned  unsatisfied  therein. 

But  further,  wherever  there  is  a  limitation  upon  the 
service  of  process  from  a  local  court  of  record,  or  of  a 
judge  in  special  proceedings,  it  is  by  express  provision  of 
statute;  without  which  there  would  be  no  such  restriction. 
Now,  when  a  judge  entertains  these  proceedings,  he  acts 
not  as  an  officer  of  his  court,  but  as  a  separate  and  inde- 
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pendent  tribunal  (Webber  v.  Hobbie,  13  How.,  382),  and 
exercises  an  important  jurisdiction  which  is  not  vested  in 
his  court.  Moreover  there  is  nothing  in  the  Code  or 
any  statute  of  the  State  expressly  limiting  the  service  of 
this  order,  when  made  by  a  local  judge,  within  his  county 
or  city.  Is  it  then  logical  to  say,  in  the  absence  of  ex- 
press provisions  of  law,  that  the  limitations  of  the  court 
as  to  the  service  of  a  summons  attach  to  that  of  the  order 
when  made  by  a  judge  of  the  court?  Is  it  not  more 
rational  to  hold  that  in  anology  to  the  express  and  only 
conditions  put  upon  the  commencement  of  actions  in  local 
courts,  and  the  filing  of  creditors'  bills  with  vice  chancel- 
lors, the  express  comiitions  imposed  upon  the  commence- 
ment of  supplementary  proceedings,  to  wit,  the  issue  of 
an  execution  against  real  and  personal  property  to  the 
county  of  residence,  or  &c.,  its  return  unsatisfied,  and  the 
institution  of  the  proceedings  in  that  county,  are  the  only 
conditions  required  to  give  a  local  judge  jurisdiction  and 
that  the  legislature  intended  that  they  should  be  the  only 
ones?  For  it  is  a  maxim  in  the  construction  of  statutes 
that  the  enumeration  of  certain  powers  or  restrictions  are 
exclusive  of  all  other's  not  mentioned. 

Wherefore,  if  these  are  proceedings  in  the  action  it  is 
evident  that  the  order  instituting  them  may  be  served 
anywhere  in  the  State  though  made  by  a  local  judge ; 
if  they  are  special  proceedings  it  is  clear  that  such  order 
may  be  thus  served  in  many  eases,  while  it  is  fair  to  con- 
clude that  it  may  be  so  served  in  all  cases. 

HovT-  served. 

The  order  is  served  by  delivering  a  copy  thereof  to  the 
debtor  personally  and  leaving  it  with  him,  and  at  the 
same  time  exhibiting  to  him  the  original.  A  copy  of  the 
aflSdavit  on  which  the  order  was  made  need  not  be  served 
with  it,  though  it  usually  is.     Green  v.  BuUard,  ?i  llow.^ 
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313 ;  Utiea  City  Bank  v.  Buell,  lY  Id.,  498 ;  S.  C,  9  Alh., 
385 ;  Farqueharson  v.  Kimball,  Id.,  note;  S.  0.,  18  How.,  33. 

Proof  of  service  is  made  by  affidayit.     The  sberiff's 
certificate  is  no  proof.     Utica  City  Bank  v.  Buell. 
Waiver  of  proof 

To  appear  for  the  purpose  of  asking  an  adjournment,  is 
a  waiver  of  every  objection  to  the  proof  of  service,  al- 
though the  debtor  at  the  time  expressly  reserves  the 
right  to  object  to  any  irregularity  in  the  proceedings.  Id. 


SECTION  vm. 

Of  the  Proceedings  on  the  return  of  the  order  as  respects 
their  continuity. 

Either  party  must  wait  some  reasonable  time,  usually 
half  an  hour,  in  the  absence  of  the  other,  before  he  can 
take  his  default. 

Where  the  debtor  went  to  the  judge's  office  at  the 
appointed  hour,  but  left  without  waiting  a  reasonable  time 
for  the  arrival  of  the  judge  and  creditor,  it  was  held  that 
neither  the  proceedings  nor  the  injunction  order  had 
been  thereby  revoked  or  become  inoperative.  Reynolds 
-y,  McElhone,  20  Sow.,  454.  But  if  after  waiting  a  rea- 
sonable time  one  of  the  parties  fails  to  appear  the  other 
is  entitled  to  take  his  default.  This  should  be  done  by  a 
memorandum  made  on  the  papers  and  signed  by  the 
judge  or  referee,  that  the  party  has  been  duly  called  biit 
failed  to  appear.  The  debtor  must  attend  in  person  be- 
fore the  judge  or  referee  on  the  return  of  the  order.  It 
was  assumed  rather  than  decided  in  Mason  v.  Lee,  23 
How.,  466,  that  a  valid  adjournment  could  be  made  on  tlie 
return  day  of  the  order  in  the  debtor's  absence,  some  one 
being  present  to  represent  him  and  apply  for  the  adjourn- 
liient  iu  his  behalf.    This  is  the  practice  at  the  Supreme 


CONTINUITY — ADJOURNMENTS.  41 

Court  chambers  in  the  first  district.  Such  adjourninents 
are  often  necessary,  as  in  case  of  sickness.  But  the  order 
of  adjournment  should  be  personally  served  on  the  debtor 
to  bring  him  into  contempt  if  he  disobeys  it.  Code,  §  418. 
Appearance  means  not  merely  bodily  presence ;  the  debtor 
must  render  himself  before  the  ofiicer  to  answer  to  the  pro- 
ceedings when  they  are  called  on.  So  held  in  People  «."Wil- 
gus,  5  Den.,  58,  where  the  debtor  was  present  but  did  not 
answer.  In  Myers  v.  Janes,  3  Ahb.,  301,  Emmott,  J., 
thought  that  when  the  debtor  is  required  to  appear  before 
a  county  judge  and  no  particular  place  is  designated  for 
him  to  appear  at  in  the  city  where  the  judge  resides,  and 
the  latter  is  on  the  return  day  engaged  in  holding  court 
in  the  same  city,  the  court  room  is  as  much  his  office  as 
his  private  office  and  the  debtor  ought  to  attend  there. 
The  Continuity  of  the  Proceedings. 

The  practice  is  not  yet  settled  on  this  point.  There  is 
still  considerable  diversity  of  opinion  in  the  courts  as  to 
^vhat  acts  will  preserve  or  destroy  the  continuity  of  these 
proceedings. 

Adjournments. 

It  is  however  clear  that  the  adjournments,  if  any,  must 
be  regularly  made,  or  else  the  proceedings  "wdll  be  dis- 
missed if  the  objection  to  the  regularity  be  taken  in  pro- 
per season.  Squires  v.  Young,  1  Bosw.,  690,  at  general 
term.  This  case  holds  that  the  adjournments  may  be 
made  by  the  parties  themselves  in  writing ;  but  that  it  is 
more  prudent  to  have  them  made  by  the  judge  (or  re- 
feree). Adjournments  by  the  parties  to  the  office  of  one 
of  the  attorneys  in  the  proceedings,  is  irregular.  The 
debtor  can  only  be  compelled  to  attend  before  the  judge 
or  a  referee.  This  arrangement  is  often  resorted  to  for 
convenience.  The  proper  way  is  to  procure  a  regular  ad- 
journment, and  then  take  the  examination  in  the  mean 
while  at  the  office  of  one  of  the  attorneys. 
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The  justice  in  Meyers  v.  Janes,  supra,  said  that  no  ad- 
journment could  be  made  by  the  agreement  of  the  paitiea 
alone.  But  this  was  spoken  in  respect  to  a  proceeding  to 
punish  for  contempt  herein. 

In  Johnson  v.  Tuttle,  17  Alh.,  315,  the  debtor  appeared 
in  person  on  the  return  day  of  the  order,  and  afterwards, 
upon  a  motion  made  by  him  for  dismissal  of  the  proceed- 
ings, which  motion  the  judge  denied,  he  was  ordered  to 
appear  on  a  subsequent  day  named,  and  submit  to  an  ex- 
amination. It  was  held  not  necessary  that  this  latter  or- 
der should  be  personally  served  on  the  debtor.  See  also 
Ammidon  v.  Wolcott,  supra.  However,  in  both  these 
cases  the  debtor  was  present  when  the  order  was  made 
for  him  to  attend. 

But  in  Parker  v.  Hunt  (Supreme  Ct.  Ch.,  1st  dist.),  15 
Abb.,  410,  note,  Ingeaham,  J.,  a  third  person  was  re- 
quired to  attend  by  order  under  §  294.  He  appeared  by 
counsel  at  a  subsequent  meeting  before  the  judge — ^his 
counsel  in  his  absence  consenting  to  an  adjournment.  Xc 
memorandum  of  the  adjournment  was  served  on  him  ;  yet 
it  was  held  that  he  was  bound  by  it,  and  for  neglect  to  at- 
tend on  the  adjourned  day,  he  was  adjudged  guilty  of 
contempt. 

In  Meyers  v.  Janes,  it  was  decided  that  where  on  a 
proceeding  for  contempt  the  proof  upon  the  question  of 
contempt  is  closed,  but  no  order  of  commitment  is  made, 
because  the  papers  do  not  show  the  amount  of  plaintiiT's 
judgment,  and  time  is  given  him  until  a  set  day  to  put  in 
]3roof  of  such  amount,  this  is  not  such  an  adjournment  that 
the  judge  loses  jurisdiction  if  no  further, proceedings  are 
had  on  the  day  appointed. 

As  to  opening  defaults,  and  restoring  the  proceedino-s, 
see  ch.  4,  §  6,  post. 
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Delay  in  proceeding. 

In  Squire  v.  Young,  supra,  proceedings  were  com- 
menced in  March.  In  July  following,  at  an  adjourned 
meeting  before  the  judge,  the  debtor  was  called,  but 
failed  to  appear.  The  judge's  attention  was  not  called  to 
the  default ;  nor  was  anything  done  after  this  by  the  cred- 
itor for  some  three  months,  when  he  moved  in  the  matter, 
and  in  December  following  had  a  receiver  appointed. 
The  Court  held  that  the  proceedings  had  fallen  through 
by  the  delay  ;  that  supplementary  proceedings  can  be  as 
effectually  terminated  by  the  creditor's  abandonment  of 
them,  as  bj^  a  formal  order  of  the  judge  who  instituted 
them ;  that  if  the  creditor  fails  for  any  cause  whatever  to 
appear  on  the  return  day  of  the  order,  or  on  any  day  to 
which  the  proceedings  may  have  been  adjourned,  he  must 
be  deemed  to  have  abandoned  them ;  that  the  same  re- 
sult will  follow  if  the  creditor  fails  to  have  the  proceed- 
ings adjourned  from  time  to  time,  or  to  move  in  respect 
thereto  on  the  return,  or  on  any  adjourned  day  before 
the  judge.  So  too  when  the  examination  of  the  judgment 
debtor  has  been  completed,  if  no  motion  is  thereupon 
inade  to  the  judge,  but  on  the  contrary  both  parties'  leave 
without  an  adjournment,  or  the  appointment  of  a  receiver 
being  applied  for  by  the  creditor,  the  proceedings  must 
be  deemed  abandoned  ;  and  that  the  proceedings  there- 
upon fall  for  all  purposes,  as  well  as  the  injunction  order  ; 
and  that  no  receiver  can  thereafter  be  appointed.  Fur- 
ther, that  when  once  fallen,  the  judge  cannot  restore 
them. 

Thus,  this  case  holds  that  the  proceedings  will  be 
deemed  discontinued  if  the  creditor  fails  to  appear,  and 
move  in  the  matter,  though  his  non-appearance  was 
wholly  involuntary  and  beyond  his  control ;  and  that  the 
same  result  ensues  if  he  fails  to  move  for  a  receiver  on  the 
spot  at  the  close  of  the  examination,  or  to  procure  an  ad- 
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joumment ;  or,  if  on  taking  the  debtor's  default,  he  fails 
to  obtain  an  order  to  show  cause  on  the  debtor,  or  in  some 
other  way  to  move  in  the  matter.  This  seems  a  very  hard 
rule,  and  contrary  to  the  spiiit  of  the  Code.  It  is  not  fol- 
lowed in  the  Supreme  Court  of  the  First  District  {seepoft, 
ch.  i,  §  6) ;  nor  entirely  in  the  Com-t  of  Common  Pleas 
— especially  in  regard  to  the  necessity  of  making  a  mo- 
tion for  a  receiver  at  the  close  of  the  examination,  or  of 
moving  in  the  matter  on  the  spot  when  the  debtor  fails  to 
appear.  The  reason  assigned  by  the  Court  for  this  strict 
rule,  is  the  summary  nature  of  these  proceedings,  and  that 
otherwise  the  injunction  would  operate  unjustly  toward 
the  debtor,  and  the  rule  of  priority  toward  other  creditors 
pursuing  this  remedy.  This  reason  is  not  satisfactory,  for 
the  injunction  is  a  mere  incident  of  the  proceedings,  and 
may  be  refused,  revoked,  or  modified,  without  invalidat- 
ing the  proceedings  themselves  (see  Inj unction,  ch..  4,  §  1, 
post) ;  and  as  to  priority,  that  is  lost  if  the  proceedings  are 
not  diligently  followed  up  (See  Priority,  ch.  3,  §  7,  post). 
Hence  neither  the  debtor  nor  another  creditor  will  be  ne- 
cessarily prejudiced  by  a  delay,  because  the  order  of  res- 
toration may  provide  for  such  a  contingency.  The  later 
decision  in  this  court  of  Cowdrey  v.  Carpenter,  17  Abh., 
107,  if  logically  followed  out,  would  seem  to  relax  this 
rule.     See  under  Opening  Defaults,  ch.  4,  §  6,  post. 

But  even  under  this  strict  rule,  tlie  debtor  must  wait 
a  reasonable  time  before  he  is  justified  in  taking  tlie  cred- 
itor's default  and  treating  tlie  proceedings  as  abandoned. 

It  is,  however,  clear  that  wlien  the  examination  is 
ended,  or  wlien  the  debtor's  default  is  taken,  the  creditor 
cannot  lie  still  for  an  indefinite  time  without  mo  vine 
in  tlie  matter.  He  ought  to  move  therein  within  a  rea- 
sonable time.  The  nature  and  object  of  these  proceedim's 
require  that  much. 


ABSENCE   OF   OFFICER.  46 

Absence  of  the  OiEcer. 

In  Allen  v.  Starring  (General  Term,  6tli  dist.),  26  JTow., 
57,  it  was  decided  that  when  the  referee,  appointed  in  the 
order  to  take  the  debtor's  examination,  fails  to  attend  at 
the  time  and  place  designated  for  the  examination,  the 
proceedings  do  not  thereby  fall  through  ;  nor  does  the 
injunction  order  become  inoperative  ;  tiiat  the  proceed- 
ings still  pend  before  the  judge  who  instituted  them  ; 
that  he  can  require  the  debtor  to  attend  on  some  future 
.  day  and  before  another  referee  ;  and  that  it  is  irregular 
in 'Such  a  case  to  obtain  a  new  order  from  another  judge, 
thus  instituting  a  second  proceeding.  But  the  judge 
who  decided  Johnson  v.  Tuttle,  supra,  thought  that  even 
in  a  case  like  the  above  the  proceedings  would  be  dis- 
continued, and  the  creditor  compelled  to  begin  anew. 
But  this  remark  was  plainly  dbiier  dictuin.  A  distinction 
exists  between  the  pi'oceedings  before  the  judge  and 
those  before  the  referee.  The  judge  only  delegates  to 
the  latter  the  taking  of  the  examination — nothing  more. 
Conway  v.  Hitchins,  9  Bari.,  378.  The  residue  of  the 
proceedings  still  pend  before  the  judge  awaiting  the  re- 
feree's report ;  and  upon  the  coming  in  of  that,  he  makes 
Buch  order  as  the  case  may  require.  Hence  a  default  in 
the  reference  of  itself  does  not  necessarily  affect  the  pro- 
ceedings before  the  judge. 

But  will  the  proceedings  fall  thiough  if  the  judge  fails 
to  attend  at  the  time  and  place  appointed  for  the  debtor's 
appearance?  They  ought  not.  It  is  imjust  that  the 
creditor  should  lose,  permanently  perhaps,  and  by  no 
fault  of  his  own,  the  rights  which  he  may  have  acquired 
by  the  proceedings.  The  injunction  should  not  be  deemed 
dissolved  nor  his  priority  lost,  if  he  promptly  procures  an 
order  upon  the  debtor  to  attend  at  some  other  time.  The 
case  of  Holstein  v.  Kice  (15  Ahh.,  307  ;  S.  C,  24  Hoxo., 
135)  supports  this  position.     If  these  are  ordinary  pro- 
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ceodings  in  tlie  action,  they  would  not  fall  tlirougli  for 
such  reason ;  and  if  they  are  special  proceedings  sections 
51-3  of  2  R.  S.,  pp.  284-5,  would  save  them.  On  the 
contrary,  in  either  view  of  their  nature,  they  might  be 
continued  by  another  officer  who  could  have  originally 
commenced  them.  Also  see  Eeynokls  v.  McElhone,  20 
How.,  454.  Further,  if  they  are  ordiaary  proceedings  in 
the  action,  then,  if  no  judge  is  in  attendance  at  the  time 
and  place  named,  they  should  be  deemed  to  stand  over 
to  the  next  chamber  day.  Such,  I  believe,  is  the  practice 
at  the  Supreme  Court  chambers  (1st  dist.).  Again,  the 
judge  having  charge  of  the  proceedings  may  no  doubt 
adjourn  them,  together  with  other  matter.-,  to  a  subse- 
quent day,  in  the  absence  of  the  parties,  by  a  general 
order  posted  up  in  his  chambers,  as  the  judge  of  Kings 
county  has  been  known  to  do. 

Absence  of  Debtor 

The  jtidge  may  duly  adjourn  the  proceedings  in  the 
debtor's  absence,  though  no  one  is  present  to  represent 
him — as  is  done  when  they  are  continued  to  examine  wit- 
nesses. But  he  or  his  attorney  should  be  notiiied  of  such 
adjournments,  or  else  he  might  justly  treat  the  proceed- 
ings as  abandoned.  And  to  compel  the  debtor  to  attend 
on  such  adjourned  day,  the  order  of  adjournment  must  be 
personally  served  on  him ;  unless  the  case  comes  witliin 
the  rule  of  Parker  v.  Hunt,  supra.  Seepost,  ch.  4,  §  6,  p.  2:27. 

Adjournments  to  E^tamine  Witnesses. 

The  debtor  should  be  notified  of  these,  so  that  he  may 
attend  if  he  chooses ;  or  else  he  may  insist  on  excluding 
the  testimony  of  the  witnesses,  or  on  its  being  retaken  in 
his  presence,  whenever  the  creditor  seeks  to  use  it  on  a 
motion  or  otherwise. 
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f.ECTION   IX. 

Of  the  examination. 

If  the  examination  is  before  the  judge,  it  is  t£,ken  5i 
Ills  office  or  at  chambers,  and  in  his  jDresence.  He 
passes  upon  any  que,-tions  that  may  arise  in  the  course  of 
the  examination ;  if  before  a  referee,  it  is  taken  at  his 
office,  or  at  such  place  as  the  judge  appointing  him  desig- 
nates. It  is  taken  by  him,  or  merely  before  him  if  the  par- 
ties so  agree.  He  passes  upon  tlie  questions  which  arise 
in  the  examination  ;  and  from  his  decision  an  appeal  lies 
to  the  judge. 

The  examination  is  taken  in  the  form  of  a  deposition, 
and  must  be  signed  and  sworn  to  by  the  party  or  witness, 
in  the  same  manner.  He  is  sworn  before  the  examination 
to  speak  the  truth  and  afterwards  he  swears  to  his  deposi- 
tion that  it  is  correct.  The,  questions  and  answers  ought 
all  to  be  written  down,  especially  when  the  examination 
is  taken  by  a  referee.  The  debtor  may  be  examined  in 
the  same  manner  as  a  witness.  §  292.  And  witnesses 
may  be  required  to  "  testify  on  any  proceedings  under 
this  chapter  in  the  same  manner  as  upon  the  trial  of  an 
issue."  §  295.  The  same  rules  are  therefore  applicable  to 
the  debtor  and  witnesses  as  to  the  extent  and  thorough- 
nofs  of  the  examination,  Sandford  v.  Carr,  2  Ahh.,  462. 
They  may  both  be  cross-examined.  Leroy  v.  Halsey,  1 
Duer,  589  ;  S.  C,  IIN.T.  Leg.  Ohs.,  252  ;  1  C de  R.  [^V. 
x!?.],  275  ;  Contra.,  Corning  v.  Tooker,  5  How..,  16,  made 
before  the  amendment  of  1851,  to  §  292,  and  not  now  fol- 
lowed on  this  point.  The  debtor  or  a  party  examined 
under  §-  294,  may  have  counsel,  but  a  mere  witness  may 
not.  Id.,  and  Sandford  v.  Carr.  As  the  examination  is 
taken  orally  great  liberality  should  be  allowed  in  correct- 
ing mistakes ;  which  is  properly  done  by  way  of  a,  supple' 
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mental  examination,  leaving  the  cniginal  deposition  un- 
touched. Leading  questions  are  permitted.  Coming  v. 
Tooker.  The  creditor  is  not  obliged  to  examine  the 
debtor.  He  may  lay  the  foundation  of  an  order  under  § 
297  or  §  298,  by  the  examination  of  witnesses.  Graves  y. 
Lake,  12  How.,  33.  The  debtor's  testimony  may  be  re- 
butted.    Vide  Code,  §§  393,  395. 

Re-eziamination. 

It  is  held  that  when  the  examination  of  a  judgment 
debtor  before  a  referee  is  once  closed,  it  can  only  be 
resumed  by  motion  to  the  judge  on  notice  to  the  debtor, 
and  showing  special  cause ;  because  the  referee's  power 
is  spent.  Orr's  Case,  2  Abb.,  457.  So  also  when  the 
investigation  is  before  the  judge  and  the  examination  of 
the  debtor  or  a  third  party  is  closed,  though  the  proceed- 
ings are  still  pending  it  should  only  be  resumed  upon  a 
like  application.  This  is  however  a  matter  of  practice 
solely,  and  the  judge  may  grant  an  ex  parte  order  for 
such  further  examination.  The  appointment  of  a  receivei 
does  not  terminate  the  judge's  jurisdiction  over  the  pro- 
ceedings. He  may  therefore  require  the  debtor  to  appear 
and  answer  after  that.  People  v.  Mead,  29  How.,  360. 
But  as  to  a  further  examination  after  a  default  has  occur- 
red in  the  proceedings,  see  post,  under  head  of  "  Opening 
defaults ;"  and  as  to  the  second  proceedings,  see  post,  ch. 
4,  §8. 
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SECTION"  X. 

Of  the  right  to  a  discovery,  and  the  extent  thereof. 

The  creditor's  right  to  the  discovery. 

The  debtor  cannot  evade,  or  break  oif  an  examination 
into  Hs  pecuniary  condition,  by  ofi'ering  to  consent  to  the 
appointment  of  a  receiver ;  for  the  creditor  is  entitled  to 
a  full  and  complete  discovery  of  his  debtor's  property,  to 
the  end  that  it  may  be  applied  to  the  payment  of  his 
judgment  either  directly  or  through  a  receiver  M-ithout  an 
action ;  viz.,  by  an  order  imder  §  297.  This  is  the  chief 
aim  of  supplementary  proceedings.  It  is  in  this ;  to  wit, 
accomplishing  by  a  i&w  orders  what  formerly  required  a 
suit,  wherein  these  proceedings  assert  their  superiority 
over  the  creditor's  bill.  §  292  says,  the  creditor  is  entitled 
to  an  order  that  the  debtor  appear  and  answer  concern- 
ing his  property.  It  is  a  right.  A  receivership  can 
hardly  be  considered  as  a  means  of  a  discovery.  It  is 
only  a  means  of  applying  the  discovered  property  to  the 
payment  of  the  judgment.  The  first  aim  of  supplement- 
ary proceedings  is  to  discover  property  which  may  be 
directly  paid  or  delivered  to  the  creditor  as  a  payment 
pro  tanto  upon  the  judgment,  or  which  may  be  levied  on 
by  the  sheriff,  if  the  creditor  chooses  to  take  that  course ;, 
the  second  aim  is  to  discover  property,  which  may  be 
delivered  to  or  taken  by  a  receiver,  converted  into  money 
and  applied  toward  the  payment  of  the  judgment ;  the 
last  aim  is,  to  discover  property  fraudulently  disposed  of 
by  the  debtor,  in  order  that  a  receiver  may  be  appointed 
to  recover  such  property  by  action  against  the  debtor  and 
his  assignee,  and  then  to  apply  it  toward  the  satisfaction 
of  the  judgment.  The  creditor  is  therefore  entitled  to  a 
thorough  investigation  of  his  debtor's  pecuniary  affairs 


no  RIGHT    OF   DISCOVERT. 

and  transactions  to  meet  these  ends  The  mere  appoint- 
ment of  a  receiver  is  hardly  a  step  toward  the  collection 
of  the  judgment.  He  is  no  nearer  the  realization  of  that 
object  than  the  creditor  was.  His  appointment  sheds  no 
ray  of  light  upon  the  dark  places  and  intricate  mazes  in 
which  the  creditor  has  concealed  his  property.  On  the 
contrary  a  receivership  is  often  a  convenient  barrier  which 
a  fraudulent  debtor  interposes  between  himself  and  a 
pressing  creditor.  Indeed  how  common  is  it .  now  for  a 
dishonest  debtor  to  take  refuge  in  a  friendly  receivership 
from  the  hot  pursuit  of  determined  creditors !  And  unfor 
tunately  it  is  too  often  made  a  sure  asylum  for  dishonesty. 
In  a  creditor's  bill  a  receiver  was  appointed  as  a  matter 
of  course,  if  the  equity  of  the  bill  itself  was  not  denied. 
But  the  interlocutory  proceedings  did  not  stop  there. 
The  complainant  was  entitled  to,  and  always  was  ac- 
corded, a  full  and  rigid  examination,  both  of  the  debtor 
.  and  witnesses,  in  order  to  inform  the  receiver  of  the  na- 
ture, kind  and  whereabouts  of  the  debtor's  property,  and 
thus  enable  him  to  take  the  possession  or  control  thereof. 
Green  v.  Hicks,  1  Barh.  Gh.  R.,  309.  Also  ante,  p.  i-5  It 
was  essentially  a  fishing  proceeding,  and  was  much  fa- 
vored by  the  Court  of  Chancery.  Supplementary  pro- 
ceedings seek,  as  we  have  seen,  merely  to  enlarge  this  re- 
medy, and  render  it  more  simple.  See  Sandford  v.  Carr, 
supra,  and  Clapp  v.  Lathrop,  23  IToio.,  423,  Supreme 
Court,  General  Term,  lYth  Dist.,  as  to  the  creditor's  right 
to  a  full  and  rigid  examination  into  his  debtor's  pecunia- 
ry affairs.  True,  when  a  debtor  has  once  been  fully  ex- 
amined, and  offers  to  produce  the  examination  to  another 
creditor  who  seeks  an  investigation  by  this  means,  he 
should  not  be  put  to  the  annoyance  of  a  re-examination, 
except  upon  new  matter,  or  upon  points  not  at  all,  or  not 
fully,  gone  into  before.  So  also  should  it  be,  where  -wit- 
nesses have  once  been  fully  examined.     However,  this 
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matter  is  left  to  the  sound  discretion  of  the  judgo  who  has 
charge  of  the  proceedings.  "Wlien  a  creditor's  course  is 
vexatious,  he  can  impose  costs.  This  is  ordinarily  an  am- 
ple protection  against  vexatious  proceedings.  It  is  the 
practice  with  some  of  the  justices  of  the  Supreme  Court 
First  District,  to  impose  thirty  dollars  costs  upon  the  cre- 
ditor, to  be  deducted  from  the  judgment  when  he  pro- 
ceeds to  an  examination  and  discovers  no  property,  where 
the  debtor  has  already  been  fully  examined,  and  offers  to 
produce  to  him  his  examination. 

The  extent  of  the  inquiry. 

We  have  already  seen  how  far  and  how  thorough  an 
inquiry  into  the  debtor's  property  affairs  was  allowed  un- 
der the  creditor's  bill,  upon  the  proceedings  to  appoint  a 
receiver,  &c.  Ante,  p.  4.  et  seq.  But  supplementary  pro- 
ceedings authorize  a  much  wider  range  of  investigation. 
They  not  only  permit  the  creditor  to  inquire  into  the 
same  matters  with  the  like  thoroughness  that  a  creditor's 
bill  did,  but  they  permit  him  to  examine  into  the  charac- 
ter of  transfers  of  property  made  by  the  debtor  to  third 
persons,  who  claim  under  such  transfers.  He  may  in- 
quire fully  into  the  circumstances  attending  the  same,  in 
order  to  ascertain  whether  the  transfer  of  the  property  to, 
and  its  possession  by,  the  third  person  are  fair  or  fraudu- 
lent. The  inquiry  may  be  made  of  witnesses,  and  the 
transferee,  as  well  as  of  the  debtor.  And  when  a  witness 
claims  to  own  the  property  by  conveyance  or  assignment 
from  the  debtor,  the  creditor  may  require  him  to  ans  wer 
fully  in  respect  to  such  transfer.  Clapp  v.  Lathrop  ;  and 
Sandford  v.  Carr,  supra.  In  this  latter  case  the  Court 
said  that  the  witness  could  not  stop  the  examination  by 
claiming  that  he  or  some  one  else  than  the  debtor  claimed 
to  own  the  property.  In  Clapp  v.  Lathrop,  which  is  an 
exceedingly  well  considered  case,  the  question  was,  who- 
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ther  or  not,  witnesses  claiming  tlie  debtor's  property  by  a 
transfer  from  bim,  could  be  compelled  to  disclose  the  cha- 
racter of  such  transfer.  The  Court  decides  in  the  affirma- 
tive, and  after  saying  that  it  regarded  supplementary 
proceedings  as  a  substitute  to  some  extent  of  the  old  bill 
of  discovery,  proceeds  tlius :  "  If  on  examination  it  should 
turn  out  that  the  judgment  debtor  had  no  property ;  that 
his  transfers  had  been  hona  fide,  no  further  trouble  or  ex- 
pense would  be  incurred  ;  on  the  contrary,  if  it  should  be 
apparent  that  the  party  had  property  undisposed  of,  or 
]iad  disposed  of  property  fraudulently,  it  might  be  seized 
under  execution,  or  an  action  might  be  prosecuted  by  the 
creditor  in  his  own  name,  or  through  a  receiver  to  have 
the  property  fairly  applied  to  the  satisfaction  of  the  judg- 
ment. By  this  course  of  proceeding  the  facts  could  be 
determined  speedily,  and  with  little  expense.  Eut  if  the 
examination  is  limited  in  the  way  claimed  by  the  appel- 
lants (to  discovering  property  belonging  to  the  debtor  on- 
ly), very  little  is  attained  by  it — substantially  nothing — 
towards  the  advancement  of  justice.  Such  limitation,  in 
mv  judgment,  effectually  frustrates  the  object  and  advan- 
tages intended  to  be  offered  by  those  proceedings."  This 
decision  disapproves  of  Van  Wyck  v.  Bradley,  3  Code  R., 
1 57,  an  early  case  at  special  term  ;  which  the  Court  says 
has  not  been  generally  accepted  as  an  authority  ;  and  also 
of  Town  V.  The  Safeguard  Insurance  Co.,  4  Bosio.,  683,  at 
sj^ecial  term.  Both  these  hold  the  contrary  of  Clapp  v. 
Lathrop.  To  the  contrary  also  is  Hunt  r.  Enoch  (N.  Y. 
Common  Pleas,  special  term,)  6  Ahh.,  21'2.  See  also  Wil- 
liams V.  Carroll,  2  ll/lt.,  438.  Tlie  three  last  cases  are 
prior  to  Clapp  v.  Lathrop,  and  are  not  fully  followed  in 
those  courts.  Since  the  decision  of  Clapp  v.  Lathrop, 
§  202  has  been  amended  (1863).  It  now  most  clearly  au- 
thorizes an  examination  into  the  character  of  the  debtor's 
ta-ansfers  and  disposition  of  liis  property,  to  ascertain  whe- 
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ther  they  are  fair  or  fraudulent.  The  debtor  is  not  to  "  be 
excused  from  answering  any  question  on  the  ground  thfit 
he  has  before  the  examination  executed  any  conveyance, 
assignment,  or  transfer  of  his  property  for  any  purpose." 
A  witness  can  be  examined  to  the  same  extent,  and  he  is 
bound  to  testify  to  matters,  though  the  testimony  tends  to 
convict  him  of  committing  a  fraud.  But  the  evidence  can 
not  be  used  against  him  in  a  criminal  proceedmg.  And 
when  a  third  person  makes  a  claim  to  the  property  of  a 
debtor,  he  may  be  examined  as  fully  as  on  a  trial  of  an 
issue.  §  292  ;  and  Whitahir's  Fr.,  2d  vol.,  683-4.  Also 
Sandford  v.  Carr,  supra. 

The  case  of  Gbipp  v.  Lathrop  declares  the  true  spirit 
and  intent  of  supplementary  proceedings  upon  this  ques- 
tion. Formerly,  when  a  creditor  w;is  defeated  at  law  in 
obtaining  satisfac'ioii  of  his  judgment,  he  was  compelled 
to  pursue  his  debtor  in'to  chancery,  and  tile  a  bill  against 
him.  A  receiver  was  appointed,  as  a  matter  of  course, 
in  the  interlocutory  proceedings.  But  the  character  of 
a  transfer  of  property  could  only  be  investignted  upon 
the  trial  of  a  suit  brought  to  set  it  aside  on  the  ground  of 
fraud.  The  creditor  was  thus  put  to  much  ex])ense,  la- 
bor and  annoyance  before  he  could  know  anything  about 
the  character  of  his  debtor's  disposition  of  his  propt^rty  ; 
and  the  honest  debtor  was  also  subjected  to  expen-^e  and 
trouble  before  he  could  in  a  proper  way  show  to  his 
creditor  the  fairness  of  his  transactions. 

Suppiement.iry  proceedings  aim  at  doing  away  with 
much  of  this  expense  and  jinnoyance  by  furnishing  to 
the  creditor  a  more  simple  and  direct  remedy,  not  only 
to  discover  the  debtor's  property,  but  to  unmask  his 
fraudulent  disposition  of  his  property  and  effects.  As 
the  appointment  of  a  receiver  in  any  ]);!rticuhir  case  is 
very  largely  left  to  the  discretion  of  the  juili;e,  and  not  so 
much  a  matter  of  course  as  under  the   creditor's  bill,  it 
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was  clearly  intended  that  alleged  fraudulent  transfers 
should  be  investio-ated  in  order  to  furnish  him  with  data 
to  determine  whether  or  not  a  receiver  should  be  ap- 
pohited  to  test  the  question  of  fraud  by  an  action,  and 
thus  save  all  parties  the  expense  and  annoyance  of  a  re- 
ceiver and  an  action  when  there  is  no  occasion  for  either. 
Nor  "  will  an  honest  debtor  feel  that  it  is  unfair  in  his 
creditor  to  demand  a  disclosure  of  his  situation ;  nor 
should  a  ere  litor  be  regarded  as  on  a  fishing  excursion 
when  he  takes  stej^s  to  enforce  his  rights.  An  honest 
transferee  of  the  debtor's  property  will  also  be  willing  to 
explain  to  a  creditor  the  circumstances  of  the  transfer  ; 
and  thus  avoid  suspicion  of  dishonesty  as  well  as  the 
trouble  and  expense  of  defending  an  action.  A  creditor 
is  not  without  rights  in  regard  to  the  property  of  his 
debtor,  and  is  entitled  to  be  fully  and  fairly  informed  in 
relation  to  it,  as  well  by  the  debtor  himself  as  also  by 
any  one  who  claims  it  from  him  by  lecent  transfer.  An 
inquiry  by  him  ought  not  to  be  deemed  impertinent  or 
meddlesome."  Id.  There  is  another  weighty  considera- 
tion in  favor  of  a  large  liberty  to  this  investigation  of 
the  debtor's  pecuniary  circumstances  and  his  transfers  of 
property.  Before  the  Code  of  Procedure  was  adopted, 
the  creditor  in  a  case  like  the  above  could  commence  & 
creditor's  suit  against  the  judgment  debtor  and  liis  as- 
signee, and  compel  a  full  and  complete  discovery  of  all 
the  property  and  effects  held  or  claimed  by  the  latter  by 
transfjpr  from  the  former.  Such  suits  were  much  i'xv- 
oi-ed  by  Chancery.  Hammoi\d  v.  The  Hudson  R.  Iron 
and  M.  Co.,  20  Barb.,  378.  But  now,  since  the  bill  ot 
discovery,  and  the  discovery  part  of  the  creditor's  suit, 
are  abolished  (See  Code,  §  389  ;  and  Catliu  v.  Dongh.y, 
12  How.,  457),  if  the  creditor  is  not  allowed  on  supple- 
mentary proceedings,  to  examine  into  alleged  fraudulent 
transactions  and  what  effects  were  transferred  to  the  as- 
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signee,  he  is  without  remedy  against  a  wily  debtor,  who 
can  easily  turn  his  property  over  into  tlie  hands  of  a  con- 
federate. For  neither  in  a  creditor's  nor  in  a  recoiver's 
action  can  proceedings  be  now  taken  to  discover  prop- 
erty. The  legislature  seemed  to  liave  been  imprefsed 
with  the  situation  in  which  the  abolition  of  tlie  former 
practice  had  left  the  creditor  in  this  respect,  and  there- 
fore aimed  at  providing  an  ample  substitute  in  these  pro- 
ceedings, and  have  from  time  to  time  enlarged  their  ca- 
pacity by  amendments. 

It  was  held  in  Yan  Wyck  v.  Bradiej',  supra,  that  the 
examination  in  supplementary  proceedings  might  be  ex- 
tended to  a  time  i:)rior  to  the  date  of  their  commence- 
ment, but  that  it  was  left  to  the  sound  discretion  of  the 
officer  in  any  particular  case  to  sa.y  liow  far  back  it  may 
extend.  The  general  rule  is,  that  the  creditor  may  go 
back  in  his  inquiry  to  the  date  of  his  claim  against  the 
debtor. 

A  denial  of  having  any  property  except  necessary 
wearing  apparel,  is  not  sufficient.  The  debtor  must  give 
a  particular  account  of  it  to  enable  the  court  to  judge 
whether  it  is  wholly  exempt.  Brown  v.  Morgan,  3  Edw.^ 
278 ;  Gregory  v.  Valentine,  4  Id.,  282. 

But  for  the  conduct  of  tlie  examination,  no  particular 
rules  can  be  laid  down  that  shall  be  of  universal  applica- 
tion. The  extent  of  the  inquiry  in  each  case  must  be  left 
to  tlie  good  sense  of  the  officer  under  whose  direction  it 
is  taken,  as  on  the  trial  of  an  issue. 

If,  however,  the  officer  will  not  allow  the  creditor  to 
extend  the  inquiry  to  a  subject  which  lie  is  entitled  to  in- 
vestigate, as,  for  instance,  an  alleged  fraudulent  transfer ; 
or  to  ask  a  question  which  he  has  a  riglit  to  ask,  he  can 
appeal. 

In  the  earlier  cases  before  Clapp  v.  Lathrop  and  the 
amendment  of  18  3  to  §  292,  it  was  held  that  the  exami- 
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nation  must  liave  for  its  single  object  to  ascertain  whe- 
tlier  there  is  any  property  of  the  debtor  which  ought  to 
be  applied  to  the  payment  of  the  creditor's  claim  ;  and 
that  every  question  tending  to  throw  light  on  that  sub- 
subject  is  pertinent.  Corning  v.  Tooker,  5  How.,  16 ;  Le- 
roy  V.  Halsey,  iDuer,  589 ;  S.O.,  1  Code  R.  [N.  S.],  275. 

But  since  the  creditor  may  inquire  into  the  character 
of  transfers  of  property  made  by  the  debtor  to  third  per- 
sons, every  question  tending  to  throw  light  upon  this  lat- 
ter subject  nmst  also  be  pertinent. 

As  to  the  kind  of  questions  to  be  put  and  the  manner 
of  answering  them,  see  also  Sandford  v.  Carr  ;  Leroy  v. 
Halsey ;  Brown  v.  Morgan,  swpra. 
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SECTION  I. 

Of  the  jpToceedings  und^r  subd.  2  of  §  292. 

The  Nature. 

The  proceedings  under  this  subdivision  are  rather  in 
aid  of  the  execution  than  supplementary  to  it.  The  pro- 
visions of  this  and  the  fourth  subdivision  of  §  292,  which 
provides  for  the  issuing  of  a  warrant,  were  no  doubt  sug- 
gested by  the  second  subdivision  of  the  fourth  section  of 
the  "  Act  to  abolish  imprisonment  for  debt,  and  to  punish 
fraudulent  debtors,"  passed  April  26,  1831,  and  the  pro- 
ceedings, like  those  in  the  latter,  are  in  effect  a  statute  ex- 
ecution against  choses  in  action,  and  other  effects  not  tan- 
gible by  the  ordinary  fi.  fa.  Berthelon  v.  Betts,  4  Hill^ 
577 ;  Spear  v.  Wardell,  1  W.  Y.  [1  Comst:],  144.  Vide 
Sackett  V.  Newton,  10  How.,  660.  There  are  points  of 
similarity  between  these  proceedings  (under  sub.  2,  §  292) 
and  those  under  the  non-imprisonment  Act  referred  to — 
especially  in  respect  to  the  kind  of  property  that  may  be 
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reached,  and  the  kind  of  proof  required  to  obtain  the  or. 
der  or  warrant.  The  case  of  Sackett  v.  Newton  cites  some 
of  these  rules,  and  adopts  them  as  controlling  in  these 
proceedings.      Others  will  he  cited  in  their  proper  place. 

Who  may  entertain  these  prooeeduigs  ? 

The  same  oiBcers  that  can  entertain  those  under  subdi- 
vision 1  {ante,  ch.  1,  §  2),  may  entertain  these,  with  the  re- 
striction that  the  ofScer  must  reside  in  the  same  county 
with  the  debtor  at  the  time  of  making  the  first  order.  A 
Supreme  Court  Justice  can  make  the  order  anywhere,  in 
the  State,  but  only  as  against  a  debtor  residing  at  the  time 
in  his  county.  The  proceedings  may  also  be  continued 
before  another  judge  in  the  same  manner  and  cases  that 
those  under  subd.  1  may.     Ante,  ch.  1,  §  2. 

This  second  subdivision  does  not  require  that  the  officer 
continuing  the  proceedings  shall  reside  in  the  same  coun- 
ty with, the  debtor.  That  condition  is  exacted  only  from 
the  judge  who  makes  the  order  by  wliich  the  proceedings 
are  instituted. 

The  Couet,  also,  in  which  the  judgment  was  rendered, 
or  into  which  it  was  docketed  from  an  inferior  court,  can 
entertain  these  proceedings.  But  must  the  justice  hold- 
ing the  court  reside  in  the  same  county  with  the  debtor  ? 
Whitaker  in  his  Practice  (2d  vol.,  p.  686,  3d  ed.),  thinks 
not.  The  clause  which  requires  residence  in  the  same 
county,  is  a  jumble  of  words ;  but  the  reason  of  things  is 
against  applying  it  to  the  justice  holding  the  court.  If  so, 
the  creditor,  in  instituting  proceedings  in  the  Supreme 
Court,  is  no  doubt  governed  as  to  where  he  shall  apply 
for  the  order,  by  the  rules  which  prescribe  the  place 
where  a  motion  in  an  action  is  to  be  made  {Ooile,  §  401, 
subd.  4) ;  and  if  the  debtor  does  not  reside  in  the  county 
where  the  court  is  held,  a  referee  will  be  appointed  to 
take  the  examination. 
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However,  if  the  above  view  is  correct,  then  any  coui-t 
may  make  this  order,  no  matter  where  the  debtor  resides. 
Bat  it  cannot  appoint  a  referee  to  sit  outside  of  its  juiis- 
diction.     Bonner  v.  McPliail,  31  Barb.,  107. 

The  proceedings  when  before  tlie  court,  come  within 
its  general  powers.  For,  when  the  cognizmice  of  a  new 
remedy  is  conferred  upon  a  court,  the  powers  incident 
to  its  general  jurisdiction,  so  far  as  applicable,  at  once 
attach  to  tlie  new  subject.  Matter  of  Canal  and  Walker 
streets,  12  JV.  T.  [2  Kern.],  p.  410.  The  court  may 
allow  amendments,  open  defaults,  &c.,  and  exercise  all 
its  ordinary  powers  over  the  proceedings,  so  far  as  appli- 
cable. Jurisdiction  will  be  presumed,  ajid  need  not  be 
so  carefully  established  in  the  first  instance  as  when  the 
proceedings  are  before  a  judge.  Hence,  the  affidavit  to 
obtain  the  order  need  not  state  the  jurisdictional  facts 
60  specifically  as  is  pointed  out  in  the  next  section, 
which  is  intended  more  especially  when  application  is 
made  to  a  judge.  If  the  order  is  defective,  the  court 
may  permit  it  to  be  auiended.     Code,  §  173. 

Non-resident. 

There  is  no  provision  made  in  this  subdivision  for  ex- 
amining a  debtor  who  resides  out  of  the  State  ;  unless  it 
may  be,  before  the  court. 

On  what  Judgment  ? 

These  proceedings  may  be  taken  on  any  judgment, 
oil  which  those  under  the  preceding  subdivision,  may. 
Vide  ante,  ch.  1,  §  4. 

By  and  against  whom  ? 

They  may  be  taken  by  and  against  the  same  persons 
as  those  in  tlie  preceding  subdivision.  Ante,  ch.  1,  §  3. 
Although  it  is  only  after  tlie  return  of  tiie  execution  that 
the  creditor  is  required  by  the  Revised  Statutes  to  seek 
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relief  in  the  Supreme  Court  upon  a  judgment  against  a 
corporation,  yet  the  policy  of  those  statutes  also  prohibits 
these  proceedings  against  such  debtors ;  because  it  is 
■i7isolvenoy  M'hich  gives  a  court  of  equity  exclusive  juris- 
diction over  the  assets  of  a  corporation.  The  return  of 
execution  unsatisfied  is  only  evidence  of  that  fact ;  and  a 
corporation  cannot  be  far  from  insolvency  when  it  unjust- 
ly refuses  to  apply  its  property  to  the  payment  of  a  judg- 
ment. Again,  how  easily  could  a  creditor  evade  the  stat- 
ute, by  issuing  a  second  execution  immediately  on  the  re- 
turn of  the  first  unsatisfied,  and  then  institute  these  pro- 
ceedings. Moreover,  the  authority  of  Sherwood  v.  The 
E.  &  K  Y.  City  E.  E.  Co.  (12  Eo^o.,  136),  on  other 
grounds  excludes  corporations  from  the  operation  of  these 
proceedings. 

On  ■what  execution. 

It  is  seen  that  this  subdivision  omits  to  state  to  what 
county  the  execution  shall  be  issued.  Eut  its  close  con- 
nection with  the  preceding  subdivision  indicates  that  the 
execution  is  to  be  issued  to  the  same  county  as  in  the 
latter  (Yide  ante,  ch.  1,  §  4) ;  in  order  that  an  eflfort  may 
be  made  to  satisfy  the  judgment  in  the  ordinary  legal 
way,  and  that  the  sheriff  may  make  a  demand  of  the 
debtor  for  his  property.  For  it  cannot  be  said,  that  the 
debtor  unjustly  refuses  to  apply  his  property  toward  the 
satisfaction  of  the  judgment,  until  there  are  a  demand 
and  refusal ;  and  the  fact  that  an  execution  must  first  be 
issued,  in  which  this  subdivision  differs  from  the  similar 
provision  in  the  non-imprisonment  act,  shows  that  the  in- 
tent is,  that  the  sheriff  shall  malce  the  demand,  or  at  least 
stand  pre]3ared  with  the  execution  in  hand  to  receive  and 
apply  the  leviable  property,  when  the  demand  is  made 
by  another.  If  the  debtor  is  a  non-resident  at  the  time, 
the  execution  must  nevertheless  be  issued  to  the  county 
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to  whicli  subdivision  1  requires  it  to  be  issued  in  SQcb 
case  ;  and  if  he  comes  to  reside  in  the  State  during  the 
life  of  the  execution,  these  proceedings  may  be  taken 
against  him  before  a  judge.  In  all  respects,  except  the 
return,  the  same  rules  as  regards  executions  are  equally 
applicable  to  all  the  subdivisions  of  Cude,  §  292. 

Examinatiou,  in  ■what  County. 

Tlie  "  court  or  judge  may  by  order  require  the  debtor 
to  appear  at  a  specified  time  and  place  ;"  that  is,  the  mak- 
ing of  the  order  is  discretionary,  but  when  made  it  shall 
require  the  debtor  to  appear  at  some  place  and  time  spec- 
ified within  the  jurisdictional  limits  of  the  tribimal  making 
it.  Tliis  subdivision  does  not  require  that  the  examination 
shall  be  had  in  any  particular  county.  But  the  court  or 
judge  will  no  doubt  order  it  to  be  taken  in  the  county 
where  the  debtor  resides  or  has  a  place  of  business,  if  that 
is  within  the  jurisdictional  limits. 


SECTION   II. 

Of  the  proof  required  for  the  order. 

The  proof  is  furnished  by  the  affidavit  of  the  creditor  or 
itherwise,  the  same  as  vmder  subdivision  1  (Vide  ante, 
eh.  1,  §  6) ;  and  in  respect  to  the  recovery  of  the  judgment, 
the  parties,  &c.,  the  issuing  of  the  execution,  &c.,  the  same 
facts  must  be  stated  as  under  that  subdivision,  except  it 
must  appear  that  the  execution  is  yet  in  the  hands  of  the 
sherifi:  It  should  also  he  stated  where  or  in  what  county 
the  debtor  resides  at  the  time  the  order  is  asked  for, 
especially  when  application  is  made  to  a  judge.  Fur- 
ther, the  proof  must  be  satisfactory  to  the  court  or 
judge  upon  the  two  points — that  the  debtor  has  property 
applicable  by  this   means  toward   the  payment   of  the 
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judgment ;  and  that  he  unjustly  refuses  so  to  apply  it. 
The  wording  in  this  subdivision  in  respect  to  the  proof 
required  on  these  points,  is  almost  identical  with  that  in 
section  fom-th  of  the  non-imprisonment  act.  Hence  the 
decisions  thereon  under  the  latter  act,  must  be  authority 
in  these  proceedings  ;  except  that  the  same  exactness  of 
proof  is  not  required  to  obtain  the  order,  nor  the  same 
technical  precision  in  the  procedure ;  because  these  pro- 
ceedings form  part  of  the  practice  under  the  Code,  while 
the  other  are  statutory.  See  WhitaJcer''s  Pr.,  2  vol.,  (3 
Ed.,)  p.  687.  Thus,  in  Mosher  u.  The  People,  5  Barh.,  575, 
the  following  rules  are  laid  down  in  respect  to  the  proof 
for  a  warrant  under  the  non-imprisonment  act ;  (1)  that 
an  affidavit  made  by  the  creditor  or  an  indifierent  person 
must  swear  positively  to  the  facts  and  circumstances  which 
are  relied  upon  as  the  foundation  of  the  warrant ;  (2)  tliat 
the  facts  and  circumstances  must  be  of  such  a  character  as 
to  tend  to  prove  the  grounds  on  which  the  process  is  asked 
for ;  (3)  that  the  intent  of  the  debtor  may  be  shown  by  the 
belief  of  the  creditor  or  his  agent  when  the  requisite  facts 
and  circumstances  are  positively  proved.  It  is  further 
held  that  an  affidavit  stating  the  requisite  facts  on  in- 
formation and  belief  is  not  sufficient  to  give  the  officer 
jurisdiction ;  that  the  statute  requires  legal  proof,  which 
statements  on  ihformation  do  not  constitute ;  but  that  the 
slightest  amount  of  such  proof  is  enough  to  confer  juris- 
diction, so  that  the  officer's  proceedings  thereupon  will 
noihe  coram  non  jxidlce,  &nA  c2i,Ti.  otAj  be  questioned  on 
review  by  cartiorari. 

It  was  also  held  that,  where  it  is  positively  sho'wn  by  af- 
fidavit, that  the  debtor  did  a  short  time  before  have  prop- 
erty, that  he  parted  with  it  to  some  one,  and  that  the  con- 
sideration therefor  existed  in  the  hands  of  somebody  in  the 
shape  of  an  indebtedness  to  the  debtor,  and  that  the  latter 
refused  to  apply  it  upon  the  judgment,  the  creditor  or  his 
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attorney  was  justified  in  swearing  to  his  belief  that  the 
debtor  had  rights  in  action  which  he  fraudulently  concealed, 
aud  unjustly  refused  to  apply  upon  the  judgment. 

So  an  affidavit,  with  these  latter  statements  on  informa- 
tion, is  sufficient,  if  it  refers  to  another  which  gives  facts 
and  circumstances  to  justify  the  belief,  and  is  used  on  the 
application.  See  also  Broadhead  v.  McOonnell,  3  Barb., 
1Y5  (190—1). 

This  subdivision  expressly  makes  the  proof ^of  the  above 
facts  a  condition  precedent  to  the  issuing  of  the  order. 

WTiat  Property. 

The  fact  that  the  debtor  has  property  which  ought  to  be 
applied  upon  the  judgment  by  these  proceedings  must  be 
clearly  set  forth. 

The  property  must  be  described,  so  that  the  court  or 
judge  may  see  whether  it  comes  within  the  meaning  of 
this  subdivision.  For  it  is  not  property  generally  as  the 
word  is  defined  by  sections  462-3-4  of  the  Code,  that  can 
be  reached  by  this  proceeding.  It  must  either  consist  of 
property  not  subject  to  levy ;  or  if  leviable,  it  must  be 
shown  to  be  so  kept  by  the  debtor  that  it  cannot  be  clearly 
identified,  and  with  ordinary  diligence  reached  by  execu- 
tion, or  that  he  fraudulently  conceals  it  out  of  reach  of  the 
execution.  Facts  and  circumstances  must  be  given  tend- 
ing to  establish  the  particular  allegations  relied  on  ;  for 
the  latter  are  essential  to  confer  jurisdiction  upon  the  court 
or  judge  to  make  the  order.  And  if  at  any  stage  of  the 
proceedings,  it  appears  that  these  facts  do  not  exist,  the 
proceedings  must  be  dismissed,  although  the  debtor  has 
submitted  to  the  examination  without  objection.  Sackett 
V.  Newton,  supra.  Also  see  the  opinion  of  Bkadt,  J,,  in 
Owen  V.  Dupignac,  17  How.,  512. 

In  the  similar  proceedings  under  the  non-imprisonmenl 
act,  it  is  held  not  to  be  enough  merely  to  use  the  words  of 
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the  statute  in  the  affidavit ;  to  wit,  that  the  debtor  has 
"rights  in  action,  &c.,"  becanse  these  words  are  mere 
conclusions.  "  He  must  either  state  if  he  knows  that  the 
debtor  has  property,  and  specify  the  particular  form  in 
which  it  exists ;  or  if  he  cannot  do  that,  he  must  state  the 
facts  on  which  his  inference  is  based  that  the  debtor  has 
property,  so  that  others  can  judge  whether  he  reasons  cor- 
rectly. Wlaen  he  shows  that  there  was  tangible  property 
which  had  been  converted  into  something  else,  which  he 
cannot  trace,  he  may  then  add  his  belief  that  the  avails  ex- 
ist in  some  of  the  other  forms  mentioned  in  the  statute  (as 
rights  in  action,  interests  in  some  public  stocks,  &c.),  vsdth- 
out  specifying  the  particular  one."  The  People  v.  The  Ee- 
corder  of  Albany,  6  Hill,  429  ;  also  Vredenburgh  v.  Hen- 
dricks, 17  Barh.,  179. 

(a)  As  these  proceedings  are  in  the  nature  of  an 
equitable  execution  to  reach  property  which  an  ex- 
ecution at  law  is  unable  to  reach,  if  it  appears  that 
the  debtor  has  property  beyond  the  jurisdiction  of  the 
court,  that  is,  in  another  State,  an  order  under  this  subdi- 
vision may  be  made  if  he  refuses  to  apply  it  upon  the  judg- 
ment. The  court  or  judge  has  power  to  compel  him  to 
assign  or  convey  such  property  for  the  purpose  of  having 
it  applied  to  the  payment  of  the  judgment.  Bunn  v. 
Fonda,  2  Code  E.,  70 ;  Tenner  v.  Sanborn,  37  Bail.,  610. 

(b)  But  where  the  debtor  is  shown  by  the  affidavit  to  be 
in  the  undisputed  possession  of  the  property  in  question, 
under  circumstances  ailbrding  unequivocal  evidence  of  title 
in  him,  and  he  manifests  no  design  to  remove  or  dispose 
of  it  with  a  fraudulent  intent,  and  such  property  is  tangi- 
ble, the  creditor  is  bound  to  levy  upon  it,  instead  of  resort 
ing  to  this  proceeding,  although  the  debtor  refuses  to  apply 
it  upon  the  judgment,  and  asserts  that  it  belongs  to  some 
one  else.     See  Sackett  v.  Newton,  supra. 


REFUSAL  TO  APPLY  PROPERTY.        65 

(c)  It  is  not  required  to  allege  or  prove  that  the  debtor 
has  no  property  tangible  to  execution. 

Oiwiiership. 

(d)  The  creditor  must  also  satisfy  the  court  or  judge, 
that  the  property  mentioned  in  the  affidavit  or  proof  be- 
longs to  the  debtor,  and  is  in  his  possession  or  under  his 
control,  so  that  he  might  apply  it  upon  the  judgment,  if  he 
would. 

Unjustly  Refusing. 

It  must  likewise  appear  that  the  debtor  unjustly  refuses 
to  apply  the  property  above  described  towards  the  satisfac- 
tion of  the  judgment,  or  the  court  or  judge  will  acquire  no 
jurisdiction,  and  the  proceedings  will  be  void.  See  Spear 
v.  Warden,  1  N.  Y.  (1  Comst.),  151. 

In  order  to  this,  it  must  be  shown  that  a  proper  demand 
has  been  made  of  the  debtor  thus  to  apply  his  property  by 
some  one  having  a  right  to  make  it.  \y  e  Hall  v.  Kellogg, 
12  N.  Y ,  331.  The  sheriif,  with  execution  in  hand,  has 
this  right  as  to  property,  which  can  be  applied  upon  the 
judgment  by  that  process.  But  has  he  sufficient  authority 
from  the  creditor  by  virtue  of  the  execution  merely  to  make 
a   demand  for  the   debtor's   equitable   property? 

But  of  course  the  creditor  himself,  or  any  one  au- 
thorized by  him  may  make  this  demand  for  both  the 
equitable  and  concealed  property.  It  is  so  in  the  non-im- 
prisonment act,  which,  however,  does  not  require  the  pre- 
cedent issue  of  the  execution.  Thus,  in  Stewart  v.  Biddle- 
cum,  2  N.  Y.  [2  Comst.'],  103,  the  debtor  insisted  that  ho 
did  not  unjuitly  refuse  to  apply  his  property  upon  the 
judgment ;  first,  because  he  had  been  required  to  do  so  by 
the  creditor's  attorney,  who  had  recovered  the  judgment,, 
and  that  the  attorney,  by  his  retainer  in  the  action  merely,. 
had  not  sufficient  authority  to  make  the  demand ;  and,, 
secondly,  because  the  demand  did  not  specify  the  particu- 
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lar  rights  in  action,  stocks,  money,  &c.,  which  he  should 
apply  upon  the  judgment.  The  court  held,  that  the  attor- 
ney, by  his  retainer  in  the  action  to  recover  the  judgment 
and  collect  the  debt,  had  sufficient  authority  ;  and  that  it 
was  not  necessary  to  specify  what  particular  property  the 
debtor  should  apply  upon  the  judgment ;  that  the  statute 
did  not  require  such  particularity,  nor  could  it  be  expected 
of  the  creditor ;  and  that  where  it  is  shown  that  the  debtor 
has  an  undefined  mass  of  rights  in  action,  stocks,  &c.,  it 
was  sufficient  to  make  a  general  demand.  In  this  case  the 
demand  was  in  writing,  signed  by  the  attorney  as  attorney 
of  the  plaintiff,  and  by  his  direction  delivered  to  the  debtor 
by  another  person  who,  at  the  same  time,  made  a  similar 
verbal  demand,  also  at  the  request  of  the  attorney.  The 
demand  required  the  debtor  to  assign  his  property  to  tho 
plaintiff  to  be  applied  upon  the  judgment. 

TJie  judge  who  delivered  tlie  opinion  in  this  case  fur- 
ther said,  that  since  the  statute  is  silent  as  to  the  manner 
in  which  tlie  property  is  to  be  applied,  the  debtor  does 
not  unjustly  refuse,  if,  when  the  demand  is  made,  he  of- 
fers to  place  his  property  in  the  hands  of  some  suitable 
person  for  rlie  purpose  of  having  it  appropriated  to  the 
paj'ment  of  the  judgment,  instead  of  delivering  it  to  the 
creditor,  who  might  be  a  very  unsuitable  person  to  be  the 
depositary  of  tlie  fund  ;  that  W,  however,  he  makes  no 
such  offer,  but  absolutely  refuses,  and  proceedings  are 
instituted  against  him,  he  cannot  take  the  objection  that 
when  the  demand  was  made  there  was  no  proper  person 
present  to  receive  the  property  demanded.  This  decision 
must  be  authority  in  these  proceedings  to  a  great  extent. 
The  subdivision  under  consideration,  however,  unlike 
that  in  the  Non-imprisonment  Act,  does  not  designate 
the  kinds  of  property,  "  as  riglits  in  action,  &c.,"  concern- 
ing which  the  demand  is  to  be  made  ;  hence,  there  is 
less  need  of  specifying  the  particular  property  which  tlie 
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debtor  is  to  apply  to  the  p  ijment  of  tlie  judgment.  A 
demand  for  his  property  generally  shoul  1  be  enough. 
If  the  request  or  demand  in  these  proceedings  is  made 
by  the  sheriff,  an  offer  by  the  debtor  like  that  above 
mentioned,  to  place  his  property  in  tlie  hands  of  some 
suitable  person,  would  be  deemed  an  evasion,  and  equiv- 
alent to  an  absolute  refusal,  unless  it  were  equitable 
property,  as  things  in  action,  which  cannot,  be  levied  up- 
on and  sold  on  execution.  On  this  last  point,  see 
Hardy  v.  Dobbins,  12  John-'^.,  220.  The  Code  has 
not  altered  this  rule.  Eansom  v.  Miner,  3  Sarulf.  S. 
Ct.,  692.  If  the  demand  is  made  by  the  creditor  or  his 
agent,  it  should  be  in  writing,  for  the  sake  of  greater 
certaintj',  and  signed  by  the  creditor  or  tlie  agent  as 
such,  and  should  require  the  debtor  to  deliver  his  prop- 
erty liable  to  execution  to  tlie  sheriff,  to  be  applied  to 
the  payment  of  the  judgment.  Where  the  property  is 
equitable,  or  beyond  the  reach  of  execution,  as  in  another 
State,  the  demand,  in  analogy  to  the  practice  under  the 
Non-imprisonment  Act,  should  require  the  debtor  to  as- 
sign or  deliver  the  same  to  the  creditor,  or  to  some 
responsible  person  named,  who  is  willing  to  accept  the 
trust.  A  demand  that  the  concealed  leviable  property 
be  so  assigned  or  delivered,  instcid  of  to  the  sheriff,  may 
do,  but  the  other  is  preferable.  If  the  property  is  re- 
quired to  be  delivei-ed  or  assigned  to  the  creditor,  the 
debtor  would  be  justified  in  refusing,  and  offering  to 
place  it  in  the  hands  of  a  suitable  third  person  for  the 
purpose  of  having  it  appropriated  upon  the  judgment. 

The  debtor  also  unjustly  refuses,  and  entitles  the  cred- 
itor to  these  proceedings,  when  he  bases  his  refusal  on 
the  ground  that  he  intends,  or  is  about  making  an  as- 
signment for  tlie  equal  benefit  of  all  his  creditors;  or, 
when  he  refuses,  and,  at -the  same  time,  offers  to  ruake  a 
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general  assignment  for  the  pro  rata  distribution  of  his 
assets  among  all  liis  creditors  .•  because  on  a  demand  duly 
made,  tlie  debtor  is  at  once  bound  to  apply  his  property 
to  tlie  payment  of  the  judgment  in  obedience  to  the  re- 
quest, and  his  refusal  to  do  so  for  any  reason  whatsoever, 
the  law  pronounces  a  fraud  ;  that  is,  the  demand  gives 
the  creditor  a  right  to  the  property  superior  to  that  of 
tlie  debtor,  and  tlie  latter  commits  a  wrong  if  he  does  not 
yield  to  that  right;  and  every  act  of  liis  thereafter  to  de- 
feat it,  is  held  fraudulent  and  void.  Spear  v.  Wardell,  1 
W.  Y.  [1  Com.'*/!.],  144 ;  Hall  v.  Kellogg,  12  iV.  Y.,  32.5 ; 
In  the  matter  of  Prime,  1  Barh.,  296  ;  S.  C,  5  W.  Y.  Leg. 
Ohs.,  409  ;  3  How.,  113.  The  specitic  allegations  con- 
cerning the  debtor's  property',  and  refusal  to  apply 
the  same  upon  the  judgment,  should  be  preceded  or  fol- 
lowed by  a  charge  in  the  actual  words  of  the  section, 
that  the  debtor  "  has  property  which  he  unjustly  refuses, 
&c." 


SECTION  ni. 
Of  the  order  and  the  examination,  d;o. 

The  making  of  an  order  is  discretionary  witli  the  court 
or  judge.  It  is  a  similar  oi'der  to  that  under  subdivision 
1,  and  should  recite  tlie  same  jurisdictional  facts,  except 
that  it  must  require  the  debtor  to  appear  and  answer 
concerning  the  property  described  in  the  affidavit,  and 
not  his  propei'ty  generally.  It  should  also  state  the  resi- 
dence of  the  judge,  if  made  at  chambers,  so  as  to  show 
jurisdiction  on  itsface.  It  is  served  in  the  same  manner  as 
that  under  subdivision  1 ;  unless  it  is  made  by  the  Court, 
when  it  must  be  served  like  a  court  order,  viz:  it  must 
be  entered,  a  certified  copy  obtained  and  served  on  the 
debtor,  without  exhibition  of  the  original ;  or  a  copy  may 
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be  served,  and  the  certified  copy  shown.  The  Mayor  of 
New  York  v.  Conover,  5  Abb.,  244;  Smith  v.  Smith,  14 
Id.,  130,  468.  It  may  be  served  wherever  the  order 
under  subd.  1  may  be  served.     See  ante,  36,  et  seq. 

In  analogy  with  the  Non-imprisonment  Act,  a  copy  of 
the  affidavits  on  wliicli  the  order  was  granted  sliould  be 
served  with  it,  so  as  to  inform  the  debtor  of  the  c.ise 
made  out  against  him,  as  to  his  having  property  which  he 
unjustly  refuses  to  apply  on  tlie  judgment;  and  such 
is  the  general  practice,  although  the  Code  does  not  re 
quire  it.     Ante,  Ch.  1,  §  7,  p.  39. 

Proceedings  on  the  Return  of  the  Order. 

The  same  coui'se  is  pursued  as  to  waiting  a  reasonable 
time  for  the  appearance  of  the  adverse  party,  and  as  to 
adjournments,  as  in  proceedings  under  subdivision  1.  The 
same  rules  as  to  continuity  also  apply. 

The  Examination. 

This  is  confined  to  the  property  specified  or  mentioned 
in  the  affidavit,  or  proof  on  which  the  order  was  issued, 
and  is  conducted  in  the  same  way  as  that  under  the  pre- 
ceding subdivision.  Witnesses  may  be  examined,  and 
the  same  thoroughness  of  inquiry  may  be  had  within 
that  limit.  Ante,  ch.  1,  §§  9  and  JO.  In  the  Non-im- 
prisonment Act,  the  debtor,  on  being  brought  before  the 
judife,  must  first  controvert;  the  facts  and  circumstances 
in  the  creditor's  proofs,  on  which  the  warrant  was  issued, 
before  the  latter  can  be  called  upon  to  adduce  further 
proof,  and  if  he  fails  to  do  so,  the  creditor  is  at  once  en- 
titled to  the  relief  provided  by  the  act.  But  this  pi-actice 
does  not  prevail  in  these  proceedings.  That  act  regards 
the  affidavit  as  a  complaint,  and  require?  a  certified  co]>j 
thereof  to  be  served  on  the  debtor  at  tlietimu  of  liis  arrest, 
iu  order  that  he  may  be  apprised  of  the  crcditur's  cast', 
and  may  controvert  any   of   the   facts  or  circumstances 
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coiitamed  therein.  But  section  292  of  the  Code  does  not 
require  the  service  of  any  of  the  affi  hivits  npoii  the 
debtor.  It  intends  that  the  creditor  sliall  inform  the 
debtor  of  his  case  upon  the  examination,  where  the  latter 
will  have  the  opportunity  of  cross-exan)iniii.'-,  and  ex- 
plaining. The  course  then  seems  to  be  this  :  when  tlie 
parties  are  before  the  court,  judge,  or  referee,  the  cred- 
itor is  obliged,  in  the  first  instance,  to  prove  his  ease, 
viz:  that  the  debtor  has  or  owns  tlie  property  mentioned 
or  described  in  the  affidavit,  and  that  he  unjustly  refused 
to  applj'  it  toward  the  payment  of  the  judgment  upon  a 
proper  demand  made. 

The  creditor  may  establish  these  facts  by  the  testi- 
mony of  tl\e  debtor  himself,  or  by  witnesses  alone.  For 
witnesses  may  be  examined  by  either  party,  and  the 
debtor  may  be  examined  in  the  same  manner  as  a  wit- 
ness. The  debtor  has  the  right  to  cross-examine,  and, 
when  the  creditor  has  rested,  to  produce  evidence  to  dis- 
prove the  case  made  against  him. 

Extent  of  the  Inquiry. 

There  is  a  great  similarity  between  the  objects  sought 
to  be  attained  by  the  examination  before  a  master  in  a 
creditor's  bill,  and  the  inquiry  in  the  proceedings  under 
subd.  2,  §292.  There,  the  inquiry  was  what  property  does 
the  debtor  own  and  possess  or  control,  so  that  he  can  de- 
liver or  transfer  it  to  the  receiver.  Ante,  p.  3.  Here  the 
question  is,  what  intangible  property  did  the  debtor  own 
and  possess,  or  control,  when  the  demand  was  made,  so 
that  he  could  then  have  applied  the  same  on  the  judg- 
ment? In  neither  case  is  the  examination  directed  to 
ascertain  M'hether  a  given  assignment  or  transfer  of  pro- 
perty is  bona  fide  or  fraudulent,  merely  for  the  purpose  of 
an  action  against  the  assignee,  as  maybe  done  under  subd. 
1,  §  292.     But  in  the  proceedings  before  the  master  the 
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debtor  could  not  stop  the  examination  by  declaring,  that 
he  had  no  property,  or  that  he  had  assigned  it,  or  parted 
with  the  possession  thereof.  These  and  kindred  facts 
could  be  inquired  into  and  determined  by  the  master. 
But  when  it  once  appeared  tliat  there  was  an  actual  assign- 
ment or  transfer,  so  as  to  bind  the  debtor  and  prevent 
him  from  delivering  the  property  to  the  receiver,  the 
inquiry  had  to  stop. 

A  rigid  examination  into  such  facts  is  peculiarly  impor- 
tant in  the  proceedings  under  consideration ;  for  here 
ownership  and  control  of  the  property  are  jurisdictional 
facts ;  as  we  have  seen  {antt',  §  2) ;  and  if  it  is  not  allowed 
to  examine  into  them  rigidly,  defeat  must  attend  almost 
every  attempt  to  seek  relief  by  this  remedy.  See  post, 
ch.  3,  §  3.  It  must  however  be  mainly  left  to  the  court 
or  judge  to  say  how  far  in  a  case  where  an  adverse  claim 
is  set  up  to  the  property,  he  will  inquire  into  the  facts  and 
circumstances  to  determine,  whether  or  not  the  debtor 
had  the  o^vnership  and  control  thereof  sufficiently  to 
make  his  refusal  to  the  demand  unjust,  and  then  grant 
the  creditor  some  appropriate  relief. 

The  Determination. 

Mosher  v.  The  People  (5  Barl.,  575),  holds,  that  in  de- 
ciding the  case  as  submitted,  "  every  intendment  should 
be  made  against  the  debtor  that  can  be  legitimately  drawn 
from  the  facts  disclosed.  If  he  had  never  owned  the 
colts  (the  property  in  question  in  the  case),  or  if  the  avails 
of  them  had  been  applied  to  the  payment  of  other  debts, 
or  consumed  in  family  support,  he  could  have  denied, 
the  facts  being  within  his  own  knowledge ;  and  there  is 
no  hardship  in  presuming  against  him,  if  he  refuses  to 
give  the  requisite  explanation  or  denial.  Again,  that  in 
forming  a  judgment  that  the  allegations  of  the  applicant, 
are  established,  some  weight  is  due  to  the  omission  of 
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the  defendant  to  answer  and  explain  tlie  facts  and  cir- 
cnmstanees  relied  upon,  if  they  appear  to  have  been 
witliin  his  knowledge."  As  to  how  far  the  court  or  judge 
may  go  to  determine  the  ownership  and  control  of  the 
property,  seej)ost,  ch.  3,  §  3. 

The  Relie£ 

If  it  appears  from  the  examination  that  the  debtor  has  no 
such  property,  or  none  so  circumstanced  as  to  bring  it  within 
the  scope  of  this  subdivision,  or  that  he  did  not  unjustly 
refuse  to  apply  it  upon  the  judgment,  the  proceedings 
will  be  dismissed;  for  both  these  facts  are  essential  to 
confer  jurisdiction.  Sackett  v.  Newton,  supra.  But  if 
the  facts  in  the  affidavit  concerning  the  debtor's  property 
are  proven,  and  he  did  unjustly  refuse  to  apply  it  upon 
the  judgment  when  asked  to  do  so,  the  proper  relief  is 
granted.  In  most  cases  the  shortest  and  best  way  is  for 
the  sheriff  who  has  the  execution,  to  take  and  apply  the 
property  toward  the  payment  of  the  judgment.  See  The 
People  V.  Norton,  4  Sandf.  S.  Ct.,  640.  This  mode  is  also 
more  in  accordance  with  other  parts  of  the  remedy  provided 
to  aid  the  execution  in  reaching  concealed  property.  The 
debtor  may  be  compelled  by  the  court,  or  by  the  judge 
under  §  297,  to  deliver  such  property  to  the  sheriff  for 
that  purpose.  Or  the  debtor  may  be  ordered  to  apply 
the  property  directly  upon  the  judgment  by  delivering  it 
to  the  creditor,  if  it  is  so  applicable,  or  a  receiver  may  be 
appointed,  and  the  debtor  ordered  to  deliver  it  to  him,  to 
be  applied  in  that  way.  Yide  post,  ch.  3,*  §§  3,  5  and  6. 
The  property  in  question  must  be  shown  to  belong  to  the 
debtor,  and  to  be  in  his  possession  or  under  his  control, 
so  that  he  might  have  applied  it  upon  the  judgment,  if 
he  wished,  when  the  demand  was  made.  But  where  it 
is  not  thus  under  his  control,  or  the  title  to  it  is  in  dis- 
pute, or  where  he  transferred  it  before  the  deman  J  was 
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made,  although  fraudulently,  so  that  it  was  not  iu  his 
power  to  comply  with  the  demand,  the  proceedings  can- 
not be  maintained  ;  for  here  is  no  unjust  refusal. 

Receivership. 

As  the  date  of  the  demand  fixes  the  period  when  the 
debtor  had  property  which  he  unjustly  refused  to  apply, 
&c.  (Spear  v.  "Wardell ;  Hall  v.  Kellogg,  supra),  it  is  suf- 
ficient to  prove  the  facts  as  tlms  charged  iu  the  affidavit ; 
and  although  it  may  appear  tliat  tlie  debtor  does  not  own 
or  possess  the  property  at  the  time  of  examination,  he 
having  in  the  meantime  disposed  of  the  same,  yet  the 
court  or  judge  may  grant  some  appropriate  relief,  as  ap- 
point a  receiver  to  test  the  transfer  by  suit.  Such  a  dis- 
position of  property  is  fraudulent  on  the  part  of  the 
debtor,  as  we  have  seen  ;  and  it  cannot  be  that  the  rule 
of  chancery  applies  here ;  to  wit,  that  the  execution 
must  first  be  returned  before  a  suit  can  be  brought  to 
reach  equitable  property.  Beck  v.  Burdett,  1  Paige, 
306,  308  ;  Bishop  v.  Hal^ey,  3  Abb.,  400,  406.  For  tlie 
answer  is  conclusive  :  the  same  principle,  embodied  in 
this  statute,  subd.  2,  §  292,  which  empowers  the  creditor 
to  institute  proceedings  before  return  of  execution  to 
reach  equitable  and  concealed  property  unjustly  with- 
lield  by  the  debtor,  permits  him  to  seek  its  recovery  by  a 
receiver's  action  where  the  debtor  has  fraudulently  putit 
beyond  the  reach  of  an  order.  But  otiierwise  a  receiver 
cannot  be  appointed  herein  merely  for  the  purpose  of  re- 
covering property  by  action  as  may  be  done  in  proceed- 
ings after  return  of  execution.  When  no  pro])erty  has 
been  discovered  that  may  be  delivered  to  the  creditor  or 
a  receiver  by  order  under  §  297,  or  that  could  have  been 
applied  toward  the  payment  of  the  judgment  at  the  time 
the  demand  therefor  was  made,  the  proceedings  must  be 
dismissed  for  want  of  jurisdiction. 
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Priority, 

It  is  held  in  the  similar  proceedings  already  referred 
to  under  the  ISToii-imprisonmeut  Act,  that  creditors  pursu- 
ing that  remedy  are  to  be  paid  out  of  tlie  debtor's  prop- 
erty reachable  thereby  in  the  order  of  time  in  which  the 
demand  for  an  appropriation  of  such  ])roperty  was  made 
by  thetn  respectively  and  refused.  Hall  v.  Kellojrg,  12 
jy.  Y.,  335. 

It  is  further  held  that  by  making  the  demand  the  ]')ros- 
ecuting  creditor  acquired  a  rigiit  of  preference  to  such 
property  over  the  debtor,  which  the  latter  cannot  defeat 
afterwards  either  by  preferring  another  creditor  by  way 
of  assignment  or  judgment,  or  hj  a  trust  created  for  the 
benefit  of  all  his  creditors,  nor  by  a  voluntary  payment 
{Id.,  p.  331]  ;  and  that  all  creditors  who  accept  payment  or 
an  appropriation  of  the  debtor's  propertj'  with  knowledge 
of  t;he  prosecuting  creditor's  right,  are  trustees  for  his 
benefit  to  the  extent  of  the  rconey  or  property  received 
by  them  respectively.  Id.  But  the  demand  and  the 
commencement  of  the  proceedings  create  no  lien  on  the 
debtor's  property.  Spear  v.  Wardell,  1  N.  Y.  [1  Comst.'], 
p.  161.  Hence  the  demand  or  proceedin;;s  cannot  affect 
an  innocent  transferee. 

To  secure  this  right  of  preference,  however,  the  de- 
mand and  refusal  must  be  immediately  followed  up  by 
the  procurement  of  the  warrant  and  its  delivery  to  the 
sheriff  for  service.     Hall  v.  Kelhigg,  supra. 

These  principles  are  applicable  to  the  proceedings  ur- 
der  review.  Where,  after  these  proceedings  have  been 
commenced,  an  assignment  or  transfer  of  die  property  is 
made  to  the  prejudice  of  the  creditor's  priority,  the  onlv 
course  is  to  appoint  a  receiver,  ns  above  stated,  who  may 
bring  an  action  to  make  good  the  creditor's  j-ight  io  th:it 
priority;  unless  the  fact  of  the  preference  is  admitted, 
and  then  the  property  in  the  hands  of  the  assignee  or 
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transferee  may  be  reached  by  proceeding  according  to 
Code,  §  236,  or  §  29i.  But  no  order  cm  be  made  against 
a  third  person  nnder  §297,  unless  lie  is  proceeded  against 
under  §  294.  Woodman  v.  Goodenongh,  18  All.,  265. 
To  acquire  and  retain  a  preference  in  tliese- proceedings, 
the  demand  must  be  followed  up  by  the  immediate  jiro- 
cnrenient  and  service  of  the  order  and  the  diligent  pros- 
ecution of  the  proceedings  to  their  termination  ;  to  wit, 
the  application  of  the  property  by  one  of  the  modes 
pointed  out  toward  the  satisfaction  of  the  judgment.  A 
honafide  attempt  to  serve  the  order  ni.iy,  perhaps,  be 
sufficient  to  secure  tliis  priority;  such  was  tlie  rule  under 
the  creditor's  bill.  Ante,  p.  2.  If  this  were  not  so,  how 
easily  could  a  dishonest  debtor  baffle  his  prosecuting 
creditor  by  avoiding  the  service  of  the  order,  and  in  the 
meanwhile  get  a  friendly  creditor  to  commence  proceed- 
ings.    See  Hall  v.  Kellogg,  12  W.  Y.,  332. 

If  the  prosecuting  creditnr  does  not  use  due  diligence 
in  the  procurement  of  the  order  or  the  prosecution  of  the 
proceedings,  but  permits  other  creditors  to  outstrip  him 
in  the  race  of  legal  diligence,  he  loses  his  priority.  See 
also  jpost,  ch.  3,  §  7,  on  Ziejis  and  Priorities. 


SECTION  IV. 

Of  the  Warrant  under  suldivision  4  o/"  §  292. 
Nature. 

The  warrant  under  this  subdivision  is  alternative  to 
the  order  under  the  first  and  second  subdivisions.  An- 
drews V.  Wilson,  9  How.,  39.  Tliatis,  in  any  case  where 
an  order  may  be  made  under  subdiv.  1  or  2,  a  warrant 
may  be  issued  instead,  provided  the  additional  fects  ex- 
ist,  which   are,    "  that  there  is  danger  of  the  debtor's 
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leaving  the  State  or  cortcealing  liimseU",  and  (additional 
to  what  is  required  for  the  order  under  subdiv.  1,)  that 
there  is  reason  to  believe  lie  has  property  which  he  un- 
justly refuses  to  apply  to  sucli  judgment."  Tiie  warrant 
gives  the  judge  not  only  jurisdiction  of  the  debtor's  per- 
son, which  the  order  does,  hut  the  custody  of  his  body, 
and  thus  jjrevents  a  faihire  of  justice  by  his  absconding. 
Hence  it  is  improper  to  accompany  the  warrant  with  an 
order  under  subdiv.  1  or  2. 

The  warrant,  being  merely  a  substitute  for  the  order,  is 
based  on  the  same  kind  of  judgment  and  execution  as  the 
order  it  represents.  It  may  be  sued  out  by  and  against 
the  same  persons  as  the  order.  But  query,  can  it  issue 
against  a  female  ?  Vide  subd.  5,  §  179  of  the  Code.  An 
assignee  of  tlie  judgment  can  obtain  the  warrant.  King 
V.  Kirby,  28  Barb.,  49. 

The  execution  must  have  been  issued  to  the  same 
county  as  in  the  proceedings  by  order. 

Requisite  Proof. 

The  proof  is  by  affidavit,  and  may  be  made  by  any 
person  who  can  furnish  it,  for  an  order  in  the  preceding 
subdivisions.  It  is  expressly  made  a  condition  precedent 
to  the  issuing  of  the  warrant.  The  same  facts  in  respect 
to  the  judgment,  execution,  and  debtor's  residence  or 
place  of  business  must  he  stated  that  are  required  for  tlie 
order  which  the  warrant  is  to  represent.  The  proof 
must  further  establish  (1)  that  there  is  danger  of  the 
debtor's  leaving  the  State  or  concealing  himself  ;  (2)  that 
there  is  reason  to  believe  he  has  property,  &c.  Upon  this 
■first  point  there  is  much  similarity  between  the  writ  of 
ne  exeat  and  the  warrant  herein.  Both  are  granted 
when  there  is  danger  of  the  defendant's  leaving  the 
State.  To  obtain  the  M'rit  the  affidavit  must  positively 
show  that  the  defendant  intends  to  leave  the  State  oj  it 
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must  Hver  his  threats  and  declarations  to  do  so,  or 
state  facts  and  circumstances  evincing  or  amounting  to 
an  intention  to  leave.  It  will  be  sufficient  if  the  defend- 
ant's declarations  of  such  intention  is  sworn  to  on  infor- 
mation from  members  of  his  family.  So  a  positive  aver- 
ment that  the  defendant  is  about  to  leave  the  State,  or 
threatens  to  do  so,  is  sufficient.  But  tlie  affidavit  need 
not  affirm  tiiat  the  defendant  is  going  abroad  for  tlie  pur- 
pose of  avoiding  the  payment  of  the  debt.  See  1  Barb. 
(Jh.  Pr.,  649-50.  Of  course,  if  facts  and  circumstances 
are  relied  upon  in  these  proceedings  to  establish  that 
there  is  danger  of  the  debtor's  leaving  or  concealing  iiim- 
self,  they  must  be  positively  stated,  and  in  sufficient  de- 
tail to  satisfy  the  officer,  that  is,  raise  in  his  mind  a  simi- 
lar conviction  to  that  cont  lined  in  the  affidavit  upon  this 
point. 

The  term  danger  here  is  equivalent  to  that  of  intent 
in  subdivisions  3  and  5  of  §  179,  and  in  §§  227  and  229 
of  the  Code.  So  the  clause,  "  there  is  danger  of  the 
'debtor's  leaving,  &c.,"  is  nearly  equivalent  to  that  in  subd. 
1  of  §  179,  "  is  about  to  remove  therefrom,"  except  only 
that  "  remove  "  means  changing  one's  residence,  which 
"  leaving" does  not.  Hence,  ihe  decisions  under  those  sub 
divisions  and  sections  of  the  Code  may  be  beneficially 
consulted. 

As  to  the  second  point,  see  in  the  preceding  section 
the  proof  required  on  the  similar  point  for  the  order  un- 
der subd.  2  of  §  292.  It  is  only  the  same  kind  of  pi'operty 
after  demand  and  refusal  that  can  be  reached  by  tlio  war- 
rant at  least  wJien  issued  before  return  of  tlie  execution. 
Yide  infra.  There  is,  however,  some  difference  between 
the  expressions  in  the  two  subdivisions.  In  the  foi'mer, 
facts  must  be  stated  to  satisfy  the  judge  that  the  debtor 
has  property,  &c.  ;  in  the  latler,  a  reason  (ba  ed  on  facts) 
must  be  given  to  cause  iiim  to  believe  it.      It  is  the  dif 
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ference  between  being  satisfied  that  a  thing  exists  and 
believing  tliat  it  exists.  Tlie  same  strictness  or  degree  of 
proof  may  not  be  reqnii-ed.  The  facts  on  both  above 
points  must  be  positively  sworn  to — not  merely  on  infor- 
mation and  belief.     See  preceding  section  2. 

The  clause  "  concealing  himself"  is  no  doubt  estab- 
lished when  it  is  shown  that  there  is  danger  of  the  debtor's 
concealing  himself  so  as  to  render  proceedings  by  order 
■unavailing,  even  if  one  were  served. 

As  to  "  unjustly  refusing,  &c.,"  if  the  debtor  is  in  his 
flight  to  another  State,  or  keeps  concealed,  so  that  no  de- 
mand can  be  made,  this  fact  itself  may  be  deemed  the  re- 
fusal required.  Evidently,  if  it  is  shown  that  he  does  this 
to  avoid  a  demand,  his  unjust  refusal  is  established.  If  the 
execution  has  been  returned,  that  fact  must  be  stated.  The 
specific  allegations  on  the  above  points,  viz.,  that  there  is 
danger,  &c.,  and  that  the  debtor  has  property,  &c.,  should 
be  preceded  or  followed  by  the  precise  words  of  the  subdi- 
vision. But  it  will  not  do  to  allege  "  leaving  the  State," 
or  "  concealing  himself"  alternately.  Eut  these  clauses 
may  be  conjunctively  alleged,  if  such  is  the  fact.  Vide, 
Leet  V.  Heirberger,  1  Code  R.,  38. 

Security. 

No  bond  or  undertaking  need  be  given  before  the  war- 
rant can  be  issued. 

The  warrant. 

The  warrant,  like  the  order,  should  correctly  recite  the 
recovery  of  the  judgment,  issue  of  execution,  ifec,  that 
there  is  danger  of  the  debtor's  leaving  the  State  (or  of 
concealing  himself,  if  this  latter  is  the  ground),  and  that 
there  is  reason  to  believe  that  he  has  propertv  which  he 
unjustly  refuses  to  apply  upon  the  judgment.  The  -war- 
rant is  issued  in  the  name  of  the  People,  and  must  require 
the  sheriff  of  the  county  named  to  arrest  and  bring  the 
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debtor  before  the  officer  issuing  it  forthwith,  or  on  a  day 
specified,  at  a  place  designated  tlierein.  It  requires  no 
'jourt  seal  or  any  other  signature  than  that  of  the  judge. 
[t  cannot  be  made  returnable  before  a  referee,  like  an 
order.  But  a  referee  may  be  appointed  after  the  return 
to  take  the  evidence.  See  Andrews  v.  Wilson,  9  How.,  39. 
In  Latham  v.  Westervelt,  16  Barb.,  421  (non-imprison- 
ment act),  the  warrant  in  the  first  district  was  made 
returnable  before  one  of  the  justices  of  the  Supreme 
Court.  This  command  was  held'  merely  matter  of  form 
and  not  of  substance.  It  is,  however,  an  irregularity, 
which  is  fatal  to  the  proceedings,  if  the  objection  is  taken 
in  time.     See  post,  ch.  4,  §  5. 

What  judge  may  issue  the  ■warrant. 

WiLLAED,  J.,  at  chambers  (Wilson  v.  Andrews,  supra), 
says,  "  it  (this  subdivision)  does  not,  like  the  first  and  'sec- 
ond, specify  what  judge  may  take  cognisance  of  the  case. 
Of  course  any  judge  within  his  jurisdiction  may  admin- 
ister the  act.  It  would  be  idle  to  confine  it  to  a  judge 
residing  in  the  county  of  the  debtor  when  tlie  latter  is 
in  his  flight  to  another  State  and  is  passing  through 
another  county.  As  a  matter  of  expediency,  a  justice  of 
the  Supreme  Court  should  not  order  a  debtor  to  be 
arrested  and  brought  before  him  from  a  distant  county 
unless  to  prevent  a  failure  of  justice."  In  this  case  the 
debtor  was  arrested  in  Essex  County,  where  he  resided, 
and  brought  to  Saratoga  County.  According  to  this  view, 
as  a  question  of  power,  a  justice  of  the  Supreme  Court 
can  anywhere  in  the  State  issue  the  warrant  and  have  the 
debtor  brought  before  him,  and  a  judge  of  a  local  court 
anywhere  in  the  State  can  issue  the  warrant,  and  order 
the  debtor  to  be  brought  before  him,  if  found  within  his 
county  or  jurisdiction — without  regard  to  the  debtor's 
place  of  residence  or  of  business,  or  the  county  to  which 
the  execution  was  issued. 
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But  is  this  tlie  true  construction  of  this  clause  of  §  292? 
The  warrant  is  simply  a  substitute  for  the  order  to  pre- 
vent the  debtor  from  absconding  or  concealing  himself. 
The  subdivision  reads,  "  the  judge  may  "  under  a  given 
state  of  facts  issue  a  warrant — instead  of  the  order.  It 
thus  clearly  refers  to  the  foregoing  subdivisions,  and  means 
that  the  judge  previously  named  who  could  make  the 
order  in  a  particular  case,  can  issue  the  warrant  instead 
thereof,  provided  certain  facts  are  proved  to  his  satisfac- 
tion. It  is  plainly  intended  that  the  same  judge  who  can 
make  the  order  in  any  given  case,  is  to  issue  the  warrant 
instead ;  and  not  any  judge  of  the  State,  without  regard 
as  to  where  the  debtor  resides,  or  has  a  place  of  business, 
or  where  the  execution  was  issued  to.  The  warrant  may 
issue  to  and  be  executed  in  any  county  of  the  State,  no 
matter  who  granted  it.  "  The  judge  may  issue  a  war- 
rant requiring  the  sheriff  of  any  county  where  such 
debtor  may  be,  to  arrest  him,  &c."  Vide  ante,  p.  36,  et  seq. 
See  also  Whitaker's  Pr.,  2  vol.  (3rd  Ed.),  p.  689. 

This  practice  has  convenience  in  its  favor.  Both  par- 
ties may  wish  to  examine  witnesses  who  are  likely  to  be 
where  the  debtor  resided  or  did  business.  If  he  has  left 
liis  county  and  is  fleeinij  to  another  State,  to  avoid  ]iay- 
ing  his  debts,  lie  has  no  right  to  ask  that  the  examination 
be  had  in  the  county  wliere  he  liappened  to  be  arrested, 
and  at  a  great  distance,  it  may  be,  from  where  the  cred- 
itor and  his  witnesses  are. 

No  analogy  can  be  drawn  from  the  J!^on-iinprisonment 
act,  because  tliat  act  expressly  limits  the  issuing  of  the 
warrant  to  the  county  where  the  judge  resides.  Vide 
§  5  of  the  act. 

Proceedings  on  the  Heturn  of  the  Warrant 

The  return  may  be  made  and  the  proceedings  contin- 
ued before  another  officer  in  the  same  manner  and  cases 
that  the  pioceediiigs  upon  an  order  may  be. 
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Tliis  subdivision  is  crude  and  defective,  and  lias  as  yet 
received  very  little  judicial  notice.  The  literal  meaning 
of  the  language  is,  that  when  the  debtor  is  brought  be- 
fore the  judge  and  the  creditor  wishes  to  obtain  the  relief 
to  which  he  is  entitled,  if  his  affidavit  is  true,  he  is  bound 
to  substantiate  its  averments  by  the  debtor  as  a  witness, 
and  thus  surrender  his  cause  at  discretion  to  the  tender 
mercies  of  his  natural  foe.  But  this  subdivision  and  the 
other  parts  of  the  same  section  must  be  construed  toge- 
ther. It  will  then  be  evident  that  upon  tJie  hearing  wit- 
nesses may  he  examined  on  both  sides  to  prove  or  dis- 
prove the  facts  and  circumstances  in  the  affidavit  upon 
which  the  warrant  was  issued  ;  and  the  debtor  may  or 
may  not  be  examined,  the  same  as  in  the  proceedings  un- 
der the  order  of  subd.  2.  And  like  in  those  proceedings, 
the  creditor  must  first  establish  his  case  before  the  debtor 
can  be  required  to  respond.  The  same  intendment  will 
be  made  against  the  debtor  from  his  omission  to  explain 
or  deny  facts  and  circumstances  within  his  personal 
knowledge  and  relied  on  by  the  creditor  to  make  out  his 
case.     Ante,  ch.  2,  §  3. 

After  the  evidence  is  all  in,  if  the  jndge  finds  that  the 
creditor's  allegations  are  true,  he  orders  the  debtor  to. 
enter  into  the  undertaking  required  by  this  subdivision 
of  section  292.  And  in  default  of  entering  into  sucii  un- 
dertaking, he  may  be  committed  to  prison  by  warrant  of 
the  judge  as  for  a  contempt.  This  undertaking  is  in- 
tended to  answer  the  purpose  of  tiie  i-eeognizance  and 
the  bond  now  lequired  in  the  proceedings  under  the 
Non-imprisonment  Act  (§  7  of  that  act  and  Session  Laws 
1840,  ch.  ^11). 

During  the  examination,  however,  the  debtor  must  re- 
main in  the  custody  of  the  sheriff.  No  provision  is  made 
tor  taking  a  bond  from  him  in  case  of  an  adjournment,  as 
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tliere  is  in  the  Non-imprisonment  act.  And  adjoui-n- 
ments  ■will  often  be  necessary. 

Want  of  jurisdiction  on  account  of  defective  affidavit 
npon  which  the  warrant  was  issued  is  a  complete  defense 
to  an  action  on  tlie  bond  taken  in  the  proceedings  under 
the  ISTon-imprisonnient  act.  Broadhead  v.  McConnell, 
3  Barh.,  1Y5.  Here  tlie  defendant  had  raised  the  objec- 
tion to  the  sufficiency  of  the  proof  at  the  first  opportunity. 
Tlie  same  plea  under  the  same  circumstances  is  no  doubt 
good  to  an  action  on  an  undertaking  given  in  these  pro- 
ceedings. 

It  will  be  noticed  that  in  this  latter  connection  of  this 
subdivision,  the  words,  "  or  concealing  himself "  are  omit- 
ted, while  the  former  part  authorizes  the  issuing  of  the 
warrant  if  it  appears  that  there  is  danger  of  the  debtor's 
concealing  himself.  Will  it  then  be  sufficient  to  hold  the 
debtor,  if  it  is  alleged  in  the  affidavit,  and  it  appears  up- 
on the  hearing,  that  there  is  danger  of  his  concealing 
himself  ?  If  not,  then  the  above  clause  is  useless.  It 
may  be  remarked  that  a  debtor  may,  by  concealing  liiin- 
self,  make  the  service  of  an  order  almost  as  nugatory  aa 
if  he  left  the  State. 

After  the  judge  h«s  ordered  the  debtor  to  give  an  un- 
dertaking or  be  committed,  the  proceedings  go  on  as  if 
commenced  by  order,  and  the  property  discovered  is  dis- 
posed of  ill  the  same  manner. 

If  the  evidence,  however,  does  not  sustain  the  credit- 
or's affidavit,  on  which  the  warrant  was  issued,  the  debtor 
must  be  discharged  from  arrest,  and  the  proceedings  be 
dismissed  for  want  of  jurisdiction.  And  the  objection  of 
want  of  jurisdiction  may  be  taken  at  any  stnge  of  the 
procedure. 

Although  the  charge  that  there  is  danger  of  the 
debtor's  leaving  the  State,  or  concealing  himself,  be  not 
proven,  and  he  must,  therefore,  be  discharged  from  arrest, 
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yet  if  it  appears  that  he  has  propeiiy  within  tlie  meaning 
of  subdivision  2,  wlien  tlie  execution  has  not  yet  been  re- 
turned, and  nrjnstly  refused  to  apply  it  upon  tlie  judg- 
ment ;  or  property  generally,  when  tlie  execnticui  has 
been  returned,  it  seems  that  the  proceedings  should  not 
be  dismissed,  but  continued  as  if  commenced  by  the  re- 
quisite order,  and  the  property  be  disposed  of  in  the 
same  m.annei'.  This  was  done  in  the  case  of  Wilson  v. 
Andrews,  supra.  As  a  mere  question  of  power,  a  judge 
may  probably  do  this  ;  for  the  warrant  is  simply  a  sub- 
stitutefor  the  order  to  bring  the  debtor  into  court.  The 
proceedings  in  other  respects  are  the  same.  But  the  ex- 
pediency of  adopting  this  practice  is  not  so  clear.  It 
may  lead  to  much  oppression  by  arresting  debtors  with- 
out cause  or  upon  trivial  circumstances,  when  the  proper 
course  would  be  to  proceed  by  order. 

Priority. 

The  same  rules  as  to  priorf^y  obtain  here  as  in  the  pro- 
ceedings under  subd.  2,  §  292.' 


SECTION  T. 

Of  payments  by  third  persons, 

SECTIOK  293   OF  THE   CODE   OF  PROOEDUEE. 

"  After  the  issuing  of  execution  against  property,  any 
person  indebted  to  the  judgment  debtor  may  pay  to  the 
sheriff  the  amount  of  his  debt,  or  so  much  thereof  as  shall 
be  necessary  to  satisfy  the  execution,  and  the  sheriff's 
receipt  shall  be  a  sufficient  discharge  for  the  amount  so 
paid." 

This  section  is  wholly  permissive ;  and  if  a  person  pays 
money  to  the  sheriff  under  it  he  must  see  that  he  pays 
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his  creditor's  debt.  If  the  claim  against  him  was  pre- 
viously assigned,  his  payment  to  the  sheriif  will  not  preju- 
dice the  assignee.  Eobinson  v.  Weeks,  1  Code  R.  {N. 
S.\  311.  Yide  also  Lyman  v.  Cartwright,  3  E.  D.  Smith, 
117  ;  Eichardson  v.  Aimsworth,  20  How.,  621 ;  Country- 
man V.  Boyer,  2  Code  li.,  4.  Money  thus  paid  is  not  a 
payment  to  the  judgment  debtor ;  but  it  is  paid  to  his  use. 
Calkins  v.  Packer,  21  Barb.,  275. 

Tlie  amount  of  a  verdict  in  tort,  as  for  assaults  and  bat- 
tery, cannot  be  paid  to  the  sheriff.  Davenport  v.  Ludlow, 
3  Code  R.,  66. 

But  when  such  a  verdict  is  perfected  into  judgment,  it 
becomes  a  debt,  and  may  be  paid  to  the  sheriff.  Mallory 
V.  Norton,  21  Barh.,  424. 

Wliere  a  person's  property,  exempt  from  execution,  is 
levied  on  and  taken,  and  he  brings  an  action  for  the  value 
of  it,  instead  of  an  action  of  replevin  for  the  property 
itself,  he  takes  the  risk  of  the  judgment  recovered  being 
paid  to  the  sheriff  under  this  section.  Id.  But  see  Hud- 
son w.Plets,  11  Paige,  180;  S.  C,  3  JST.  Y.  Leg.  Ols.,120. 
Also  Andrews  v.  Eowan,  28  How.,  126. 


SECTION  vr. 

Of  -proceedings  against  third  persons,  under  section  294 
of  the  Code  of  Procedure. 

"  (1)  After  the  issuing  or  return  of  an  execution  against 
property  of  the  judgment  debtor,  or  of  any  one  of  several 
debtors  in  the  same  judgment,  and  upon  an  affidavit  that 
any  person  or  corporation  has  property  of  such  judgment 
debtor,  or  is  indebted  to  him  in  any  amount  exceeding  ten 
dollars,  the  judge  may  by  an  order  require  such  person  or 
corporation,  or  any  officer  or  member  thereof  to  appear 
at  a  specified  time  and  place,  and  answer  concerning  the 
same.  The  judge  may  also  in  his  discretion  require  no- 
tice of  such  proceeding  to  be  given  to  any  party  to  the 
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action  in  sucli  manner  as  may  seem  to  him  proper.  (2) 
The  proceedings  mentioned  in  this  section  and  in  section 
292  may  be  taken  upon  the  return  of  an  execution  un- 
satisfied issued  upon  a  judgment  recovered  in  an  action 
against  joint  debtors  in  which  some  of  the  defendants 
have  not  been  served  v?ith  the  summons  by  which  said 
action  .was  commenced,  so  far  as  relates  to  the  joint  pro- 
perty of  such  debtors;  and  all  actions  by  creditors  to 
obtain  satisfaction  of  judgments  out  of  the  property  of 
joint  debtors  are  maintainable  in  the  like  manner  and  to 
the  like  eflect.  These  provisions  shall  apply  to  all  pro- 
ceedings and  actions  now  pending  and  not  actually  ter- 
minated by  any  final  judgment  or  decree."  The  part 
marked  2  -was  added  in  ]  863. 

Natiue. 

The  proceedings  under  this  section  are  held  to  be  con- 
current with  the  execution,  rather  than  supplementary  to 
it,  and  to  correspond,  in  this  respect,  much  more  nearly 
with  what  used  to  be  known  as  a  "  bill  in  aid  of  an  ex- 
ecution," than  with  what  was  known  as  "  a  creditor's  bill." 
Lowber  v.  The  Mayor,  &c.  of  New  York,  5  Abb.,  268. 
Hence,  a  stay  of  all  proceedings  on  the  execution  does 
not  include  these.  Id.  This  definition  is  correct  when 
the  proceedings  are  taken  before  return  of  the  execu- 
tion. 

These  proceedings  (under  §  294)  are  somewhat  anoma- 
lous in  their  nature.  An  appeal  from  an  order  made 
herein  lies  to  the  same  Court  that  an  appeal  from  the 
judgment  does,  wliich  proves  that  they  are  proceedings 
in  the  action,  and  may  be  deemed  a  part  of  it ;  the  same. 
as  proceedings  under  Code,  §  236.  But  they  are  so  far 
special  or  extraordinary,  that  the  third  party  is  not  pro- 
ceeded against  by  action.  He  is  brought  into  court  in  a 
summary  manner,  and  compelled  to  obey  all  proper  orders 
made  against  him,  in  respect  to  the  effects  of  the  judg 
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ment  debtor  found  in  his  hands.  To  that  extent  he  be- 
comes a  party  to  the  proceedings  taken  to  reach  the 
debtor's  property,  and  is  entitled  to  ajjpear  with  counsel. 
Corning  v.  Tooker,  5  How.,  19.  ISTo  order  affecting  a 
third  person,  except  as  a  witness,  can  be  made  in  proceed- 
ings under  §  292.  That  can  only  be  done  in  proceedings 
under  §  294.  See  Woodman  v.  Goodenongh,  18  Abb., 
2G5.  It  is  therefore  advisable  in  all  cases  wliere  a  third 
person  is  indebted  to,  or  has  property  belonging  to  the 
judgment  debtor,  to  proceed  under  this  section,  rather 
than  by  a  receiver's  action,  as  this  is  a  far  simpler  method ; 
and  if  the  party  disobeys  the  order  of  the  judge  to  deliver 
such  property,  or  pay  the  indebtedness  to  the  creditor,  or 
any  other  order,  he  may  be  punished  as  for  a  contempt. 
So  a  third  party  may,  also,  by  this  proceeding,  be  com- 
pelled to  deliver  the  creditor's  tangible  property  in  his 
hands  to  the  sheriff,  to  be  levied  upon  and  sold,  as  well  as 
under  §  236.  Indeed,  it  will  be  prudent,  in  many  cases, 
to  institute  these  in  connection  with  the  principal  proceed- 
ings under  one  of  the  subdivisions  of  §  292,  in  order  to 
reach  the  debtor's  property  and  demands  in  the  hands 
of  third  persons,  and  to  enjoin  the  latter  from  disposing 
thereof  in  the  meantime. 

Proceedings  under  S§  292  and  294,  lio'w  related. 

In  the  country  districts,  it  has  been  held  that  the  pro- 
ceedings under  §  294  are  in  aid  of,  and  ancillary  to  those 
under  §  292,  and  must  be  taken  in  connection  with  them, 
or  not  at  all ;  because  this  section  does  not  necessitate  a 
notice  to  the  judgment  debtor,  who  may  have  a  valid  de- 
fense to  the  proceedings,  as  for  example,  that  the  judg- 
ment has  already  been  paid.  Kemp  v.  Harding,  1  How.,  178  ; 
Sherwood  v.  The  Buffalo  and  N.  Y.  E.  11.  Co.,  12  Id.,  136. 
Accordingly,  where  no  proceedings  can  be  taken  imder 
^  292,  by  reason  of  the  debtor's  absence  from  the  State, 
tbe  creditor  must  file  a  creditor's  bill.      Barker  v.  John- 
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son,  4  Abh.,  435.  So,  also,  where  for  any  other  reason  no 
proceedings  can  be  instituted  under  §  292,  none  can  be 
taken  under  §  294.  But  in  the  first  judicial  district,  Su- 
preme Court,  the  rule  Las  been  finally  settled  thus :  §  294 
is  independent  of  §  292  ;  but  proceedings  under  the  latter 
section  should  be  first  instituted.  Where,  however,  an  or- 
der under  §  292  cannot  be  made,  as  where  the  debtor  is  a 
corporation,  or  the  order  would  be  ineffectual  as  by  the 
debtor's  absconding,  or  any  other  sufficient  reason  is  shown, 
an  order  under  §  294  will  be  upheld  without  regard  to  pro- 
ceedings under  §  292.  At  Chambers,  1863,Holmes  v.  Jordan, 
15  Abb.,  41 0,  note,  Baenaed,  J.,  after  consulting  with  Suth- 
EELAND  and  Leonard,  JJ.  Also  Parker  v.  Hunt,  Id. ;  Ward 
y.  Beebe,  Id.,  372 ;  see,  also,  McBride  v.  The  Farmer's 
Branch  Bank,  7  Abb.,  347.  Per  contra,  however,  is  Lord 
U.Ford,  15  Abb.,  409,  note,  at  Genl.  T.,  1860,  Sutheeland, 
Allen,  and  Bonnet,  JJ.  present.  The  opinion  was  de- 
livered by  Allen,  and  concin-red  in  by  Sdtheeland  with 
some  hesitation.  Bonnet,  J.,  expressed  no  opinion.  This 
decision  is,  however,  overruled  by  the  more  recent  cases 
above  mentioned,  and  which  the  practice  follows. 

Notice. 

Leonard,  J.,  in  Ward  v.  Beebe,  supra,  said  that  it  had 
been  held  in  the  first  district  ^See  Gibson  v.  Haggerty, 
15  Abb.,  406  ;  S.  C,  23  Row.,  260],  that  proceedings  un- 
der §  292  should  be  first  instituted,  or  the  debtor  be 
notified  of  the  proceedings  under  §  294  before  an  order  is 
made  to  apply  his  property  upon  the  judgment.  But  he 
held  that  this  rule  was  subject  to  some  exceptions,  as  in 
case  the  debtor  is  not  within  the  jurisdiction  of  the 
court;  and  where  notice  cannot  be  given  him;  that  it 
was  wholly  in  the  discretion  of  the  judge  whether  notice 
should  be  given  to  the  debtcn-  or  not ;  and  that  this  discre- 
tion continued  to  the  final  consumniation  of  the  proceed- 
ino-s,  to  wit,  to  the  making  of  an  order  under  §  297,  direct- 
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ing  that  the  property  be  applied  upon  the  judgment,  and 
that  therefore  siicli  an  order  (under  §  297)  made  without 
notice  to  the  debtor  was  not  void  or  irregular,  and  could 
not  be  set  aside  by  any  other  judge.  The  officer,  how- 
ever, who  made  it  could  set  it  aside  if  injustice  had  been 
done. 

The  same  reasoning  applies  to  an  order  made  in  such 
a  case  under  §298  appointing  a  receiver  to  convert  the 
property  into  money.  In  Gibson  v.  Huggerty,  supra, 
proceedings  under  §  294  had  been  taken  without  any  un- 
der §  292,  and  without  any  notice  thereof  having  been 
given  to  the  debtor.  After  the  examination  of  the  third 
person,  an  order  had  been  made  directing  the  latter  to 
pay  the  debtor's  money  found  in  his  hands  to  the  cred- 
itor. It  appeared  that  the  debtor  had  assigned  this 
money  before  these  proceedings  were  taken.  It  was  held 
that  this  order,  applying  the  money  upon  the  judgment 
was  nut  valid  to  pass  the  title  to  it ;  as  it  had  then  been 
assigned  by  the  debtor  to  a  hmia  Jide  assignee,  who  had 
no  notice  of  tJie  proceedings.  Ingeaham,  J.,  dissented 
oil  the  ground  that  the  assignee  had  failed  to  give  timely 
notice  of  his  claim  to  the  third  party.  Thei'e  is  much 
force  and  equity  in  this  dissenting  view. 

In  the  Court  of  Common  Pleas,  it  is  also  held  that  the 
proceedings  under  §  294  are  independent  of  those  under 
§  292 ;  and  that  it  is  in  the  discretion  of  the  judge  whe- 
ther nutice  of  the  e  proceeings  shall  be  given  to  the  judg- 
ment debtor;  becanse  the  intended  operation  of  the 
statute  might  often  be  defeated  by  collusion  between  the 
judgment  debtor  and  his  debtor,  if  notice  were  in  all 
cases  required  to  be  given.  Seeley  v.  Garrison,  10  Abb., 
460. 

So  also  in  the  Superior  Court  of  the  City  of  New  York, 
proceedings  under  §  294  have  been  instituted,  and  a  re- 
ceiver appointed  therein  independent  of  any  being  had 
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at  the  time  under  §  292.  Hanson  v.  Tiipler,  3  Sandf. 
S.  Ct.,  733  ;  alsoTho  People  v.  Norton,  4  Id.,  640.  In  fact 
these  views  held  of  the  proceedings  under  §  294  by  the 
courts  in  the  first  district,  seem  clear  on  the  face  of  the  sec- 
tion. In  Sherwood  v.  The  Bufialo  and  N.Y.  City  R  E.  Co., 
supra,  it  is  held  that  after  tiie  debtor  has  notice  of  pro- 
ceedings under  §  292  to  enforce  the  judgment,  and  fails 
to  appear  or  deny  his  liability  to  pay  it,  proceedings  may 
be  instituted  under  §  294,  even  without  notice  to  him. 

By  "Whom  Instituted  ? 

These  proceedings  may  be  taken  by  any  person  that 
can  institute  proceedings  under  §  292.  Vid&  ante,  ch. 
1,  §  3,  p.  17. 

Against  Whom  ? 

They  may  be  taken  against  any  person  or  corporation 
that  is  alleged  to  have  property  of  or  to  be  indebted  in 
any  amount  exceeding  ten  dollars  :o  the  judgment  debtor  ; 
provided,  in  the  country  dis  ricts,  as  we  have  seen  above, 
that  proceedings  under  §  292  can  be  taken  on  the  same 
judgment  and  are  then  pending.  When  the  proceedings 
are  instituted  against  a  corporation  and  it  is  required  to 
appear  and  answer,  the  answers  must  be  on  the  oath  of 
one  of  its  officers  (§  296),  that  is,  such  officer  appears  and 
answers  for  the  corporation.  The  more  usual  practice, 
however,  is  to  require  an  officer,  or  a  member  of  such  cor- 
poration, naming  him,  to  appear  and  answer  in  its  be- 
half. 

The  clerk  of  a  court,  or  the  chamberlain  of  the  City  of 
New  York,  with  whom  is  deposited  money  arising  from 
the  foreclosure  of  a  mortgage,  cannot  be  exauiined  under 
this  section  for  the  purpose  of  reaching  such  money. 
Anon.,  1  Code  R.  [If.  S.'],  211. 

It  was  held  at  Supreme  Court,  chambers,  by  Cleeke, 
J.,  that  the  debtor's  wife,  alleged  to  have  his  property, 
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could  be  examined  under  this  section.  Loekwood  v. 
Worstell,  16  Abb.,  430,  note.  But  this  is  very  question- 
able. Some  of  tlie  other  justices  hold  the  contrary.  To 
the  contrary  is  also  Macoudray  v.  Wardle,  7  Abb.,  3. 

On  ■TO'hat  Judgments  ? 

All  the  courts  hold  that  these  proceedings  may  be 
taken  upo!i  any  judgment  on  wliich  proceedings  under 
§292  can  be  instituted.  Tide  ante,  ch.  1,^4:,]:).  19.  In  the 
country  districts,  according  to  the  above  decision  of  Slier- 
wood  V.  The  B.  and  N.  Y.  City  E.  E.  Co. ;  and  Hind  v. 
The  Canandaigua  and  Niagara  Falls  E.  E.  Co.,  10  JIow., 
they  cannot  be  taken  upon  a  judgment  against  a  corpor- 
ation, because  none  can  be  instituted  upon  such  a  judg- 
ment under  §  292. 

But  in  the  first  district  it  has  been  decided  that  these 
proceedings  may  be  instituted  on  a  judgment  against  a 
joint  stock  company  or  association  sued  in  the  name  of 
its  president  or  treasurer ;  that  is,  they  may  be  taken 
against  such  officer  to  compel  him  to  attend  and  be  ex- 
amined, if  it  is  alleged  that  he  has  property  of,  or  is  in- 
debted to  the  company.  Court  of  Common  Pleas  :  Cour- 
tois  V.  Harrison,  12  Id.,  359  ;  S.  C,  3  Abb.,  96  ;  1  Jlilt., 
109.  They  may  also  be  taken  against  any  member  of 
such  company  who  is  alleged  to  have  propert}'  or  money 
of  the  company. 

It  has  also  been  held  in  the  Supreme  Court,  same  dis- 
trict, that  a  judgment  creditor  of  a  municipal  corporation 
may  institute  these  proceedings  against  a  person  indebted 
to  or  having  funds  of  such  a  corporation,  as  the  chamber- 
lain of  the  city  of  New  York.  Lowber  v.  The  Mayor,  &c., 
of  New  York,  5  Abb.,  2^18.  But  piiblie  money,  raised  by 
a  municipal  corporation,  pursuant  to  law,  for  governmental 
purposes,  and  in  the  hands  of  its  fiscal  agent,  cannot  be 
reached.  Its  private  property  is  undoubtedly  liable  fur 
its  debts,  and  such  liability  may  be  enfo]-ced  in  the  ordi- 
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nary  modes  of  collecting  debts.     Lowber  v.  Tbe  Mayor, 
&c.,  of  New  York,  T  Id.,  248. 

It  was  further  held  in  the  same  court  and  district,  that 
proceedings  on  a  judgment  against  a  foreign  corporation 
may  be  taken  against  a  person  in  this  State  who  has  prop- 
erty of  or  is  indebted  to  such  corporation ;  because  such 
body  is  not  subject  to  our  statutes  on  corporations. 
McBride  v.  The  Farmers'  Branch  Bank,  Id.,  347.  After 
the  decision  of  Sherwood  v.  The  Buffalo  and  IST.  T.  City 
R.  E.  Co.,  supra,  Ingeaham,  J.,  who  delivered  the  opinion 
in  the  two  preceding  cases,  said  that  he  hesitated  to  insist 
upon  his  views  expressed  upon  this  point  in  Courtois  v. 
Harrison,  supra,  althougli  he  was  still  of  the  same  opinion. 
Since  then,  however,  the  rule  has  been  settled  in  the  first 
district,  that  a  debtor  of  a  corporation  may  be  examined 
under  §  294,  as  we  have  seen. 

On  Tvhat  execution  and  -where  the  examination  is  to  be. 

The  execution  must  be  issued,  but  need  not  be  returned. 
That  is,  these  proceedings  may  be  commenced  imme- 
diately after  execution  issued  against  the  judgment  debt- 
or's property.  It  need  not  be  issued  to  the  county  where 
the  judgment  debtor  resides  (or  has  a  place  of  business). 
It  suffices  if  issued  to  the  county  where  the  property  is 
expected  to  be  found  and  where  the  person  alleged  to 
have  it  resides.  The  People  v.  Norton,  4  Sandf.  S.  Ct., 
640,  (1851).  Here  the  execution  was  not  yet  returned, 
and  the  court  said  the  object  of  an  examination  in  such 
case  was  to  discover  property  on  which  the  execution 
might  be  levied.  Can  this  decision  be  extended  to  a 
case  where  the  execution  has  been  returned  ?  There  the 
reason  for  this  decision  is  wanting.  The  object  of  issuing 
ar.  execution  is  that  an  eflbrt  may  be  made  to  satisfy 
the  judgment  in  the  ordinary  way ;  and  how  can  that  be 
fully  done  unless  the  execution  is  issued  to  a  county  where 
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a  demand  may  be  made  of  the  debtor  ?  It  has  been  held 
that  after  return  of  execution,  the  proceedings  need  not 
be  instituted  in  the  county  to  which  it  liad  been  issued, 
or  in  which  the  judgment  debtor  resides,  especially  if  the 
person  to  be  examined  does  not  object ;  that  §  294  imposed 
no  such  conditions.  The  judge  will  naturally  select  a 
place  for  the  examination,  other  things  being  equal,  most 
convenient  to  the  person  to  be  examined  and  not  neces- 
sarily so  to  the  debtor;  as  he  is  not  compelled  to  at- 
tend. Foster  v.  Prince,  8  Ahh.,  407 ;  S.  C,  18  Eow.,  258, 
Supreme  Court,  General  Term,  First  District.  See  also 
Courtois  v.  Harrison,  supra. 

The  Residence  of  a  corporation  is  in  the  county  where 
its  office  is  located,  and  its  general  business  transacted. 
Conroe  v.  The  ISTational  Protection  Ins.  Co.,  10  How..,  403. 
It  is  evident  from  these  decisions  and  from  the  section 
itself,  that  the  execution  may  be  issued  either  to  the 
county  specified  in  §  292,  or  to  that  where  the  third  per- 
son resides,  or  the  corporation  is  located  at  the  time. 
But  it  must  be  issued  to  one  or  the  other  of  these  coun- 
ties. It  is  also  clear  that  it  is  wholly  left  to  the  discre- 
tion of  the  judge  to  designate  the  place  of  examination — 
only  so  that  it  is  within  his  jurisdiction. 

■What  Judge  can  make  the  order. 

If  these  proceedings  are  subsidiary  to  those  under  §  292, 
then  the  judge  who  has  charge  of  the  latter  should  insti- 
tute and  entertain  the  former  ;  or  else  the  diificulty  pointed 
out  in  Kemp  v.  Harding,  and  Sherwood  v.  The  B.  and  N. 
y.  City  R.  R.  Co.,  snpra,  will  not  be  obviated  ;  and  clearly 
upon  this  view  of  these  latter  proceedings  (as  auxiliary  to 
those  under  §  292),  another  officer  has  no  more  right  to 
entertain  them  than  he  has  to  interfere  with  the  principal 
proceedings,  under  §  292.  But  this  raises  the  grave  ques- 
tion whether  a  local  officer  has  the  power  to  compel  a 
third  party  to  attend  before  him  who  resides  and  is  served 
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outside  of  the  jurisdictional  limits  of  his  court.  It  is  quite 
evident  that  he  cannot.  Hence,  this  remedy  is  inappli- 
cable in  such  case ;  or  resort  must  be  had  to  a  judge  within 
whose  jurisdiction  the  third  party  resides  or  may  be 
served.  A  logical  construction  of  this  section  would  limit 
the  power  of  instituting  this  proceeding  to  the  officer  who 
could  institute  those  under  §  292.  For  this  section  speaks 
of  "  the  judge,"  clearly  referring  to  the  judge  mentioned 
in  §  292.  But  the  case  of  The  People  v.  Norton,  supra, 
does  not  so  construe  this  clause  of  the  section.  Then,  upon 
the  view  taken  of  this  proceeding  in  the  first  district,  that 
it  is  independent  of  those  under  §  292,  any  of  the  judges 
mentioned  in  the  last  named  section  may  within  his  juris- 
diction administer  this  provision  :  namely,  a  Supreme  Court 
justice  may  make  the  order  anywhere  in  the  State  on  a 
judgment  in  his  Court,  but  he  should  require  the  third 
party  to  attend  at  some  place  in  the  county  of  his  resi- 
dence ;  and  a  local  judge  may  make  the  order  and  enter- 
tain the  proceedings,  provided  the  third  party  resides  or 
is  served  within  his  jurisdiction,  and  the  judgment  is  such 
a  one  that  he  might  institute  upon  it  the  proceedings 
under  §  292.  The  proceedings  may  also  be  continued  by 
other  judges  in  the  same  cases  and  under  like  circum- 
stances as  those  under  §  292,  except  perhaps,  the  contin- 
uance of  proceedings  before  a  justice  of  the  Supreme  Court 
provided  for  by  the  amendment  of  1 859,  to  that  section. 

The  Proof 

Is  by  affidavit,  and  is  made  in  the  same  manner  and  by 
the  same  person  as  that  required  by  §  292.  Vide  p.  29,  ante. 
It  should  allege  the  same  facts  in  respect  to  the  judgment 
and  the  parties  to  it.  It  should  state  that  an  execution 
against  the  property  of  a  judgment  debtor  was  issued, 
either  to  the  county  named  in  §  292,  or  to  that  in  wliich 
the  third  party  resides.  If  it  has  been  returned,  that  fact 
ought  to  be  stated  •  for  in  such  a  case  a  receiver  may  be 
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appointed  to  bring  an  action  against  the  third  party  to 
recover  the  property  if  he  claims  it,  or  the  debt  if  he  denies 
it ;  and  he  may  also  be  enjoined  under  §  299 ;  neither  of 
which  can  be  done  where  the  execution  has  not  yet  been 
returned.  Vide  ante,  ch.  2,  §  3,  p.  73.  The  residence  of 
the  party  to  be  examined  should  also  be  stated.  It  may 
suffice  to  state  his  place  of  business,  however.  If  proceed- 
ings imder  §  292  are  pending,  that  fact  should  be  stated  ; 
if  none,  the  reason  should  be  given,  such  as  that  the 
debtor  has  absconded.  However,  it  seems  only  necessary 
to  show  why  no  proceedings  have  been  taten  against  the 
debtor  himself  or  why  no  notice  of  these  ^vas  given  him 
upon  a  motion  to  have  the  money  or  property  found  in  the 
third  party's  hand  applied  upon  the  judgment.  Ward  v. 
Beebe,  supra.  If  the  creditor  desires  that  no  notice  be 
given  to  the  judgment  debtor,  according  to  Seeley  v.  Gar- 
rison, 10  Ahh.,  460,  he  must  state  the  reasons.  In  those 
Courts  where  these  proceedings  are  held  to  be  ancillary  to 
and  dependent  upon  the  former,  the  proof  is  simpler.  The 
affidavit  is  then  the  same  in  both  proceedings  in  respect 
to  the  judgment,  execution,  and  residence  or  place  of  busi- 
ness of  the  judgment  debtor.  It  should  state  that  proceed- 
ings under  §  292  are  pendirig  ;  and  give  the  residen  ce  of 
the  person  to  be  examined.  In  all  cases,  the  affidavit 
must  positively  state  that  the  person  to  be  examined  has 
property  of  the  judgment  debtor,  or  that  he  is  indebted 
to  him  in  an  amount  exceeding  ten  dollars. 

The  allegation  of  either  of  these  facts  is  expressly  made 
a  condition  precedent  to  the  making  of  the  order.  The 
property  should  be  desci  ibed,  and  the  origin  of  the  in- 
debtedness. The  ten  dollar  limitation  applies  only  to  iu- 
debtodness,  and  not  to  the  value  of  property.  Brett  •*• 
Browne,  1  Ahh.  [N.  S.],  155. 
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Of  the  order  and  the  proceedings  thereon. 

The  Order 

Should  correctly  recite  tlie  jurisdictional  facts,  the  saine 
as  under  §  292,  (ch.  1,  §  7,  ante,  p.  33),  and  require  the 
third  party,  or  the  corporation,  or  an  officer  or  member 
thereof  named,  to  appear  before  the  judge  or  a  referee  at 
a  time  and  place  specified,  to  answer  concerning  the  prop- 
erty or  indebtedness  stated  in  the  aflBdavit.  Although 
these  proceedings  are  of  a  special  nature,  yet  they  are  gen- 
erally entitled  in  the  Coui't  to  which  the  judgment  be- 
longs. Notice  may  or  may  not  be  directed  to  be  given  to 
the  judgment  debtor. 

Service  of  the  Order 

Is  made  like  that  under  §  292.  It  may  be  served  any- 
where \\'ithin  the  territorial  jurisdiction  of  the  officer  who 
granted  it.     See  "  Where  served,^''  ante,  ch.  1,  §  7,  p.  36. 

Proceedings  on  return  of  the  Order. 

Where  notice  was  required  to  be  given  to  the  judgment 
debtor,  and  that  appears  to  have  been  done,  the  examina- 
tion will  go  on  though  he  is  absent,  after  waiting  the 
proper  time.  Corning  v.  Tooker,  5  How.,  16.  Tlie  gen- 
eral conduct  of  the  proceeding  is  the  same  as  under  §  292 ; 
but  the  examination  is  more  limited.  It  was  held  in  Bar- 
culows  V.  Protection  Co.  of  N.  J.,  2  Code  R.,  73,  that 
where  the  third  party  claims  a  lien  on  the  property  in  his 
hands,  he  may  be  examined  as  to  the  manner  in  which, 
and  the  time  v^hen  the  same  came  into  his  possession,  and 
also  as  to  the  extent  and  natitre  of  the  lien,  but  no  further. 
It  was  decided  in  Yan  "Wyck  v.  Bradley,  3  Code  li.,  167, 
Sp.  T.,  that  where  the  third  party  "  claims  tl  e  whole  prop- 
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erty,  he  need  answer  no  further."  Still  he  "  may  be  re- 
quired to  state  distinctly  what  the  measure  of  his  claim  is, 
though  not  what  his  title  is."  The  Court  in  Clapp  v.  Lath- 
rop,  23  How.,  423,  443  disapproves  of  the  last  above  cited 
case,  and  says  that  it  "  has  not  been  generally  accepted  as 
an  authority.  Indeed  it  has  been  almost  universally  dis- 
regarded in  practice  throughout  the  State."  But  both 
these  cases  arose  in  proceedings  under  §  292. 

In  Tompkins  Co.  Bank  v.  Trapp,  21  ITow.,  17,  before  a 
county  judge,  it  was  held  that  if  the  third  party  denies 
generally  that  he  is  indebted  or  has  any  property  belong- 
ing to  the  judgment  debtor,  the  inquiry  must  stop.  He 
cannot  be  compelled  to  make  more  specific  or  particulai 
answers  in  the  proceedings  under  §  294.  The  judge  in 
this  case  lays  much  stress  on  the  fact,  which  he  asserts, 
that  no  witnesses  can  be  examined  in  this  proceeding  as 
in  those  under  §  292  ;  and  that  the  third  party  is  only 
obliged  to  appear  "  and  answer  concerning  the  same,"  (the 
property  or  indebtedness  ;)  while  the  debtor  under  §  292 
may  be  examined  like  a  witness,  and  at  large.  The  judge 
is  in  error  on  both  these  points.  By  §  295,  "  witnesses 
may  be  required  to  appear  and  testify  on  any  proceedings 
under  this  chapter."  Again,  by  subd.  5  of  §  292,  "  no 
person  shall,  on  examination  pursuant  to  this  chap'er,  be 
excused  from  answering  any  question  on  the  ground  that 
his  examination  will  tend  to  convict  him  of  the  commission 
of  a  fraud.  See  Clapp  v.  Lathrop.  supra.,  as  to  the  mean- 
ing of  this  clause.  So  also  the  expressions  used  in  §§  292 
and  294  in  respect  to  the  parties  appearing  and  answering 
are  the  same  or  similar.  Could  then  language  Jbe  much 
stronger  to  signify  that  in  proceedings  under  §  294,  as  well 
as  in  those  under  §  292,  the  creditor  may  inquire  into  the 
circumstances  attending  the  transfer  of  the  property  in 
question  to  the  third  party,  and  its  possession  by  him,  and 
also  examine  him  upon  these  points?   This  position  is 
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stTongthened  by  the  fact  that  it  is  held  that  if  the  third 
party  is  called  as  a  witness  in  proceedings  under  §  292,  lie 
may  be  thus  examined.  See  ante,  ch.  1,  §  10,  p.  51. 
"  Extent  of  the  inquiry."  This  inquiry  is  not  for  the  pur- 
pose of  determining  the  claim  of  interest  or  title  which 
may  be  set  up  to  the  property,  but  to  ascertain  whether  it 
is  not  a  mere  fiction,  the  baseless  fabric  of  a  bald  fraud, 
barren  of  every  fact  and  circumstance  capable  of  present- 
ing an  issue  for  a  receiver's  action  ;  and  if  so,  to  order  the 
third  party  to  surrender  the  property  to  the  creditor  or 
receiver.  For  it  must  be  borne  in  mind  that  no  order 
under  §  297  can  be  made  against  a  third  person  unless  he 
is  proceeded  against  under  §  294.  Woodman  v.  Good- 
enough,  18  AHh.,  265.  Hence,  if  this  course  cannot  be 
pursued,  few  orders  can  be  made  under  §  297 ;  because 
the  debtor  need  but  turn  his  property  over  to  a  friend  or 
confederate,  who  under  §  294  need  only  swear  that  he 
owns  it,  and  then  stop.  He  is  the  judge  of  the  law  and 
the  fact.  The  creditor  is  checkmated,  although  the  exam- 
ination under  §  292  may  show  the  transfer  to  be  the  veriest 
pretence.  At  least,  the  examination  against  a  third  party 
ought  to  be  as  rigid  as  it  was  against  a  debtor  under  the 
creditor's  bill.  He  cannot  be  harmed  by  it ;  because  his  ob- 
jection to  the  disclosure  of  the  facts  and  circumstances  on 
which  he  rests  his  claim  or  possession  of  the  property,  is 
of  no  avail,  as  the  creditor  may  compel  him  to  disclose 
those  very  facts  as  a  witness  in  proceedings  under  §  292. 

Property  discovered. 

When  property  of  the  judgment  debtor  is  found  in  the 
third  party's  possession,  it  may  be  applied  upon  the  judg- 
ment by  order  under  §  297,  or  through  a  receiver. 
Vidt  post,  ch.  3,  §§  3  and  4.  But  where  the  property  or 
an  interest  therein  is  claimed  by  the  third  party  or  by 
any  other  person,  or  the  possession  of  the  property,  or  the 
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indebtedness,  is  denied,  no  order  will  be  made  nndei 
§  297 ;  for  §  299  applies  to  all  such  cases.  (Sherwood  v. 
The  B.  &  N.  Y.  City  E.  E.  Co.,  mpra).  See  post,  ch.  3, 
§  3.  When  the  execution  is  yet  in  the  sheriff's  hands,  and 
tlie  property  belongs  to  the  judgment  debtor,  the  most  ap- 
propriate course  is  to  let  that  officer  levy  upon  and  apply 
it  on  the  judgment,  if  it  is  thus  applicable.  See  The 
People  V.  JSTorton,  4  Sandf.  S.  Ot.,  640.  Per  contra, 
Lowber  v.  The  Mayor,  &c.  of  N.  Y.,  5  Abb.,  270,  Supreme 
Court.  The  former  is  by  far  the  more  rational  and  con- 
sistent view  on  this  point. 

When  may  proceedings  be  taken. 

They  may  be  taken  at  any  time  after  the  issue  of  exe 
cution.  Seely  v.  Garrison,  supra.  They  may  be  taken  even 
after  the  proceedings  under  ^  292  are  closed,  and  a  receiver 
appointed.  Lockwood  v.  Worstell,  15  Ahh.,  430,  note. 
Where  it  appeared  on  return  of  the  order  herein,  that  the 
judgment  debtor  was  dead  when  the  order  was  made,  the 
proceedings  were  held  to  be  void;  but  that  the  lien, if  any 
order  made  j)revious  to  his  death,  had  given  the  creditor 
any  such  would  probably  be  saved  in  an  action  to  bring 
in  the  representatives.  Plasewell  v.  Penman,  2  Id.,  230 , 
8.  C,  13  Ilotc,  114. 

Pending  Attaolunent. 

'Where  a  creditor  took  out  proceedings  under  §  294,  but 
before  the  service  of  the  order  on  the  third  party,  the 
property  in  the  hands  of  the  latter  was  attached  as  be- 
longing to  an  absent  debtor  by  another  creditor,  it  was 
held  that  this  was  no  reason  for  dismissing  the  proceed- 
ings. On  the  contrary  the  judgment  creditor  was  entitled 
to  a  receiver  to  protect  the  property  till  the  rights  between 
the  debtor  and  attaching  creditor  were  determined.  Han- 
son V.  Triple,  3  Saiidf.  S.  Ct.,  733. 
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Witnesses 


May  also  be  examined  in  these  proceedings.      Vide 
§  295. 


SECTION   Tin. 

Of  witnesses  and  their  attendance. 

SECTION  295   OF  THE  CODE   OP  PROCEDUHE.! 

"  Witnesses  may  be  required  to  appear  and  testify  on 
any  proceedings  under  tbis  chapter  in  the  same  manner 
as  upon  the  trial  of  an  issue." 

That  is,  a  witness  is  required  to  appear  by  the  service 
on  him  of  a  subpoena  and  the  payment  or  tender  of  the 
legal  fees.  The  subpoena  issues  out  of  the  Court  in  which 
•the  judgment  was  recovered,  or  into  which  it  was  dock- 
eted from  an  inferior  Court,  in  like  manner  as  in  the  trial 
of  an  action.  It  is  served  in  the  same  manner,  and  the 
same  fees  are  paid  or  tendered  the  ■\ntness.  Yide  Da^ds 
V.  Turner,  4  How.,  190.  If  a  person  appears  and  is  sworn 
as  a  witness  he  is  obliged  to  answer  any  material  or  per- 
tinent question,  whether  he  has  been  subpoenaed  or  not. 
People -u.  Marston,18  Ahh.,  257.  In  this  case  the  witness 
was  the  partner  of  the  judgment  debtor,  and  on  his  exam- 
ination declined  to  answer  whether  there  were  entries  in 
any  books  within  his  control  which  would  enable  him  to 
state  how  much  money  the  debtor  had  received  from  the 
jSmi  during  a  given  time  ;  and  he  also  refused  to  produce 
such  books  in  obedience  to  a  suhpena  duces  tecum.  The 
court  at  general  term  affirmed  ^\■ith  costs  the  order  com- 
mitting him  as  for  contempt  in  refusing  to  answer  the 
above  question. , 

The  Oath  administered  to  a  Witness. 

The  oath  should  require  the  witness  to  answer  all  ques 
tions  which  shall  be  put  to  him  concerning  the  debtor's 
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property ;  or,  if  examined  in  proceedings  against  a  third 
party,  concerning  the  debtor's  property  in  the  hands  of  the 
third  party. 

The  oath  administered  to  the  debtor  should  require  him 
to  answer  all  questions  put  to  him  concerning  his  property, 
while  that  administered  to  a  third  party  snould  require  him 
to  answer  all  questions  concerning  the  debtor's  property  in 
his  hands,  or  his  indebtedness  to  the  judgment  debtor. 

Duces  Tecum. 

If  the  witness  is  required  to  produce  books,  papers,  &c., 
he  must  be  served  with  the  ordinary  subpoena  duces  tecum. 

The  production  of  Books,  &c.,  by  the  Debtor. 

If  the  creditor  wishes  to  have  the  books,  &c.,  of  the 
debtor  upon  the  examination,  he  must  procure  an  order  for 
that  purpose  from  the  judge.  He  might,  perhaps,  compel 
their  production  by  the  service  of  a  suhpcena  duces  tecum. 
But  the  chapter  on  supplementary  proceedings,  while  it 
provides  that  the  debtor  may  be  examined  in  the  same 
manner  as  a  vidtness,  does  not  provide  that  he  may  be  re- 
quired to  appear  in  the  same  manner  as  a  witness.  How- 
ever, for  the  purposes  of  producingbooks,  &e.,  he  might  be 
considered  as  a  witness,  and  within  section  295. 

In  the  creditor's  bill,  the  order  of  reference  made  by 
the  court  always  required  the  defendant  to  produce  on  the 
examination  such  books  and  papers  as  the  master  might 
direct  him  to  produce.  191  C/i.  Rule  y  2  Bavh.  Ch.  Pr., 
167. 

Wife  of  Debtor 

Cannot  be  examined  as  a  witness  for  or  against  her  hus- 
band in  supplementary  proceedings,  any  more  tlian  on  the 
trial  of  an  action.  Andrews  v.  Nelson,  T  Abh.,  3,  note. 
Nor  can  she  be  examined  though  it  is  claimed  that  tlie 
property  standing  in  her  name  belongs  to  the  husband. 


COMMISSION — REFEREE.  101 

Macondray  v.  Wardle  Fd. ;  also  see  Oopous  v.  Kauffman, 
8  Paige,  588.  But  Cleeke,  J.,  at  chambei's,  held  she 
could  be  examined  under  §  294.  Lockwood  v.  Worstell,. 
supra.  However,  this  decision  is  not  adhered  to  even  in 
the  Supreme  Court. 

Commission. 

No  commission  can  be  issued  to  take  the  testimony  or 
deposition  of  a  vritness  out  of  the  State,  to  be  used  in  these 
proceedings.  Graham  v.  Colburn,  1+  Roio.,  52.  Nor  can 
it  be  done  since  the  amendments  of  1860  and  1862.  Mor- 
rell  V.  Hoey,  24  Id.,  48  ;  S.  C,  15  Ahh.,  430. 


SECTION    IX. 

Of  the  Referee. 

SECTIONS  296  AUD   300  OF  THE   CODE   OP  PROCEDTJBB. 

§  296.  "  The  party  or  witness  may  be  required  to  at- 
tend before  the  judge  or  before  a  referee  appointed  by  the 
court  or  judge ;  if  before  a  referee,  the  examination  shall 
be  taken  by  the  referee  and  certified  to  the  judge.  All 
examinations  and  answers  before  a  judge  or  referee  nnder 
this  chapter  shall  be  on  oath,  except  that  when  a  corpora- 
tion answers,  the  answers  shall  be  on  the  oath  of  an  oflicer 
thereof." 

§  300.  "  The  judge  may  in  his  discretion  order  a  refer- 
ence to  a  referee  agreed  upon  by  the  parties  or  appointed 
by  him  to  report  the  evidence  or  the  facts,  and  may,  in  his 
discretion,  appoint  such  referee  in  the  first  order,  or  at  any 
time."  §  300  was  amended  in  1857  by  adding  the  last 
clause.  Before  that,  some  authorities  held  that  the  jiK\i;e 
could  not  appoint  a  referee  in  the  first  order,  wliilst  others 
held  he  could.  Yide  8  How.,  163  ;  313  ;  11  7  /.,  416 ;  also 
9  Barb.,  378.     The  amendment  settled  this  point. 
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Nature  of  the  Reference. 

Only  the  examination  or  the  ascertaining  of  certain  facta 
is  referred.  The  proceedings  themselves  can  no  more  be 
referred  than  an  action  can.  They  contimie  before  the 
court  or  judge  ;  and  on  the  coming  in  of  the  referee's  re 
port  of  the  evidence  or  of  the  facts,  the  officer  takes  the 
case  from  the  report  the  same  as  if  he  had  himself  by  an 
examination  obtained  the  evidence  or  determined  the  facts. 
His  next  duty  is  to  grant  the  appropriate  order  on  the  facts 
before  him.  Hulsaver  v.  Wiles,  11  How.,  4i6,  449;  Con- 
way V.  Hitchins,  9  Baj'h.,  378,  386. 

His  Appointment,  by  -whom  ? 

He  must  be  appointed  by  the  judge  who  instituted  the 
proceedings,  or  before  whom  they  are  at  the  time  contin- 
ued, where  such  a  continuance  is  authorized.  iSee  ante, 
p.  12.  No  other  officer  can  appoint  the  referee.  He  may 
also  be  appointed  in  proceedings  under  §  ij94.  If  he  dies, 
or  the  proceedings  before  him  fall  through  from  any  cause, 
the  judge  may  appoint  another.  Allen  v.  Starring,  26 
IIo2v.,  57. 

The  com't,  by  §  296,  also  may  appoint  a  referee  ;  but  this 
evidently  means,  only  when  the  proceedings  under  subd.  2 
of  §  292  are  taken  before  the  court. 

Notice. 

He  may  be  appointed  without  any  previous  notice  to  tho 
debtor.  But  if  he  is  exceptionable,  or  the  order  has  been 
improvidently  granted,  the  aggrieved  party  may  apply  at 
once  to  the  officer  to  modify  or  vacate  the  order.  Conway 
V.  Hitchins  ;  Hulsaver  v.  Wiles,  supra. 

The  appointment  is  discretionary  with  the  judge. 
Campbell,  J.,  in  Hollister  ^).  Spafibrd,  3  Sandf.,  742  ;  S.  C, 
1  Code  R.  [N.  S.],  120,  announced  that  as  a  general  rule 
the  justices  of  that  court  would  not  order  a  reference  against 
the  wishes  of  either  party,  but  direct  the  examination  to  be 
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taken  at  cliambers.  "When,  however,  the  parties  agreed  to 
it,  or  when  it  is  apparent  that  a  difficult  or  protracted  in- 
vestigation must  ensue,  and  the  exarainant  has  counsel,  a 
reference  will  be  ordered. 

In  the  New  York  Common  Pleas  it  is  the  rule  to  direct 
a  reference  in  proceedings  on  judgments  rendered  in  the 
Marine  and  the  district  courts  of  the  city  of  New  York. 
The  judges  of  this  court  have  designated  a  number  of 
persons  from  whom  the  creditor  must  select  a  referee. 
But  one  of  the  judges  selects  the  referee  himself. 

A  county  judge  may  appoint  a  referee  as  well  as  a 
Supreme  Court  justice.     Conway  v.  Hitchins,  supra. 

Refeiee's  power. 

He  may  be  appointed  to  take  the  examination  and  report 
the  evidence,  or  the  facts  found  by  him  from  the  evidence. 
See  §  300.  But  he  is  generally  appointed  to  take  and 
report  the  evidence  merely.  It  was  held  in  Dorr  v.  Noxon, 
that  when  he  is  appointed  to  report  the  facts,  he  cannot 
report  the  evidence  at  large  (5  How.,  29).  But  there  can 
certainly  be  no  objection  to  his  appending  the  examina- 
tion or  evidence  to  his  report  of  the  facts.  When  directed  to 
report  the  facts,  he  should  report  whether  any  property  ap- 
plicable to  the  payment  of  the  judgment  by  the  proceedings 
instituted  has  been  discovered,  of  what  it  consists,  its  value, 
how  and  where  situated,  whether  it  can  be  directly  applied 
upon  the  judgment  under  §  297  or  whether  a  receiver 
should  be  appointed  ;  and  whatever  other  facts  he  may  be 
directed  to  find.  See  Dickinson  v.  Van  Tine,  1  Sandf.  S. 
a.  724.  MsolBark  Ch.  Pr.,  670.  Edwards  on  Referees 
(p.  175)  says  that  the  referee  may  be  appointed  with  the 
usual  powers  which  a  master  in  chancery  possessed,  where 
it  was  referred  to  him  to  appoint  a  receiver  and  take  the 
defendant's  examination,  &c.,  in  a  creditor's  bill ;  that  the 
order  may  empower  him  to  fix  the  time  of  the  examina- 
tion and  to  issue  his  summons  to  the  debtor  to  atteiid  the 
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reference  at  such  time  as  lie  shall  have  named,  and  that 
a  disobedience  of  such  summons  would  be  a  contempt  if 
personally  served.  In  such  a  case  the  course  is  this :  after 
obtaining  the  order  for  the  debtor's  examination,  the 
creditor's  attorney  procures  the  referee  to  issue  his  sum- 
mons to  the  debtor  or  third  party  requiring  him  to  attend 
before  him  at  a  time  specified  at  the  place  designated  in 
the  order.  The  summons  must  be  personally  served  to  com- 
pel an  attendance,  like  the  order ;  and  may  be  served  with 
it.  This  summons  is  entitled  in  the  cause  and  signed  by 
the  referee  appointing  a  time  and  place  for  the  party  to 
attend  him.  It  should  be  properly  underwritten,  or  the 
nature  of  the  reference  to  be  proceeded  in  or  the  object 
of  the  attendance  should  be  stated  in  the  body  thereof. 
See  Barh.  Ch.  Pr.,  vol.  1,  p  472—3.  But  if  it  is  served 
with  the  order  which  apprises  the  debtor  of  the  nature  of 
the  proceedings  and  the  object  of  the  reference,  it  need 
not  be  so  specific.  The  referee  must  direct  in  the  sum- 
mons the  number  of  days  it  is  to  be  served  previous  to  the 
party's  attendance  before  him,  which  should  be  a  reason- 
able time,  according  to  the  distance  the  debtor  has  to 
come.  Id.  The  order  of  reference  authorizing  him  to 
require  the  debtor's  attendance  by  summons  might  proba- 
bly also  authorize  him  to  direct  the  debtor  to  produce 
books  and  papers  on  the  examination,  as  a  master  could 
do.  There  is  this  difference  between  the  powers  of  a  re- 
feree herein  and  a  master.  The  latter  appointed  the 
receiver  and  decided  what  property  should  be  delivered 
to  him  and  ordered  its  delivery ;  whilst  a  referee  can 
only  report  the  facts  to  the  judge,  who  must  appoint  the 
receiver  and  make  the  requisite  orders  under  §§  297  and 
298.  But  when  the  proceedings  (sub.  2  §  292)  are  insti- 
tuted before  the  court,  it  may  appoint  a  referee  as  is  done 
i  ti  judgment  creditor's  actions  with  the  usual  powers  of  a 
master. 
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He  has  no  control  over  the  person  of  the  debtor,  and 
cannot  punish  any  disobedience  of  an  order,  or  any  other 
misconduct  by  a  party  or  witness.  He  must  report  the 
offence  to  the  judge  or  court.  Green  v.  Bullard,  8  II  w., 
313,  318.  In  such  matters  he  has  merely  the  powers  which 
a  master  in  chancery  or  a  commissioner  to  take  testimony 
possessed.  Code,  §  272,  applies  only  to  referees  appointed 
to  try  issues. 

Adjourmnents. 

The  referee  can  adjourn  the  reference  from  time  to  time, 
as  the  circumstances  of  the  case  may  require,  and  may  do 
this  no  doubt  on  his  own  motion  in  a  proper  case.  He  makes 
the  adjournments,  and  not  the  judge  who  appointed  him 
or  before  whom  the  proceedings  are  continued.  Ill  health 
and  extreme  mental  excitement  in  the  debtor  are  good 
grounds  for  adjournment.  If  he  is  imjustly  abitrary,  and 
refuses  a  postponement  when  a  clear  and  undoubted  case 
is  made  out  for  it,  the  debtor  would  be  justified  in  -wdth- 
drawing,  and  letting  the  matter  come  before  the  judge  on 
a  motion  for  an  attachment.  So  lield  in  Mason  v.  Lee,  23 
How.,  4:%Q.  This  case  incidentally  holds  that  the  referee 
may  make  the  adjournment  in  the  debtor's  absence  upon 
the  application  of  his  attorney,  as  was  held  in  Parker  v. 
Hunt,  15  Ahb.,  410,  note,  in  proceedings  before  a  judge. 
But  the  order  of  adjournment  should  be  served  on  the 
debtor.  Vi'h  ante,  ch.  1,  §  8,  p.  46.  The  referee  cannot, 
however,  adjourn  the  matter  indefinitely.  Orr's  Case,  2 
Abh.,  457.  The  summary  nature  of  supplementary  pro- 
ceedings requires  him  to  proceed  with  the  reference  with 
all  due  dispatch. 

The  Proceeding 

Before  the  referee  is  conducted  in  all  respects  as  it  is 
before  the  judge.  See  ante,  ch.  1,  §  9,  p.  47.  He  swears 
the  debtor  and  witnesses.  The  questions  and  answeis 
should  all  be  taken  down  in  writing,  to  enable  Ihe  judge 
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to  see  more  clearly  the  bearing  of  the  evidence,  should  a 
question  therein  be  submitted  to  him.  Edwards  on  Rcf' 
erees,  p.  190. 

See  ante,  ch.  1,  §  9,  p.  47,  as  to  the  referee's  power  of  al- 
lowing corrections  to  the  witness'  or  a  party's  examina- 
tion, and  of  re-examination. 

Residence. 

A  referee  appointed  by  a  Supreme  CJourt  justice  need 
not  reside  in  the  county  where  the  debtor  resides,  or 
where  the  examination  is  taken.  He  may  be  appointed 
to  take  the  examination  in  a  different  county  from  that  in 
which  his  appointment  was  made.  Bingham  v.  Disbrow, 
14  Ahh.,  251 ;  S.  C,  37  Barh.,  24  ;  Wilson  v.  Andrews,  9 
How.,  39.  But  no  referee  appointed  by  a  local  court  or 
judge  can  take  the  examination  outside  of  the  jurisdic- 
tional limits  of  the  power  that  appoints  him.  Bonner  v. 
McPhail,  31  Barh.,  107. 

The  Report.    To  whom  Certified. 

The  report,  whether  of  the  evidence  or  the  facts,  of  a 
misconduct  or  otherwise,  is  certified  to  the  tribunal  that 
appointed  the  referee  (Smith  v.  Fitch,  7  How.,  40) ;  be- 
cause the  referee  is  the  mere  agent  of  the  court  or  judgo 
appointing  him.  Hulsaver  v.  Wiles,  11  Hoio.,  446.  But, 
of  course,  the  report  may  be  used  or  read  on  a  motion 
made  to  any  other  judge  where  the  proceedings  are  con- 
tinued before  him. 

Filing  of  Report. 

When  the  referee  is  appointed  by  the  court,  his  report, 
it  would  seem,  must  be  filed  under  Supreme  Court  Rule 
32,  though  Edwards  on  Eeferees  (p.  199)  thinks  the  rule 
does  not  apply  to  these  summary  proceedings — especially 
whore  the  referee  is  appointed  merely  to  take  and  certify 
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the  examination.  As  to  filing  his  report  when  he  is  ap- 
pointed by  a  judge,  the  general  practice  is,  on  the  appoint- 
ment of  a  receiver,  to  file  the  examination  and  the  report 
in  the  court  to  which  the  judgment  belongs,  and  the 
judge  could,  perhaps,  order  such  filing  in  a  proper  case. 
But  such  filing  is  not  necessary.  See  The  People  v.  Mead, 
29  How.,  360. 

An  Appeeil. 

On  a  motion  made  upon  a  referee's  report  to  punish  as 
for  a  contempt,  or  for  any  other  relief,  the  party  moved 
against  can,  by  way  of  appeal,  have  the  referee's  rulings 
or  findings  reviewed  by  the  court  or  judge.  Thus,  if  the 
referee  is  appointed  to  report  the  facts,  and  he  finds  and 
reports  that  certain  property  belongs  to,  and  is  in  the  pos- 
session or  under  the  control  of  the  debtor,  and  should  be 
delivered  to  the  creditor  or  a  receiver,  the  debtor  or 
third  party  may,  on  a  motion  thereupon  to  compel  him  to 
deliver  up  such  property,  or  to  confirm  said  report  under 
the  rule,  if  that  be  necessary,  show  that  the  referee  erred 
in  his  findings,  as  he  could  have  done  under  the  creditor'i 
bill.     Yide  Dickinson  v.  Van  Tine,  supra. 
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CHAPTEE     III. 

OF     THE     PEOPEKTT     WHICH    MAY    BE    BEACHED,    AND    THS 

MEANS   OF   EEA.CHING    AND    APPLYING  IT   UPON  THE 

JUDGMENT. 

Section  1.  What  property  may  be  reached. 

3.  What  property  cannot  be  reached,  with  some  exceptions. 

3.  How  the  property  may  be  reached  and  applied  upon  the 
judgment.     First,  by  Order 

4.  Second,  by  Receiver. 

5.  Wlien  the  receiver  is  vested  with  the  property,  and  when 
entitled  to  its  possession. 

6.  The  receiver's  office,  powers  and  duties. 

7.  Liens  and  priorities. 

8.  Appointment  of  receiver  by  the  court. 

SECTION    I. 

What  property  may  he  reached. 

What  property  may  be  reached. 

The  chapter  of  the  Code  which  treats  of  supplementary 
proceedings,  uses  the  words  "  property  "  and  "  any  proper- 
ty," when  speaking  of  what  may  be  discovered  and  ap- 
plied upon  the  judgment  against  the  debtor.  The  term 
"  property,"  as  defined  by  §  464-of  the  Code,  includes  real 
and  personal  property  ;  the  words  real  property,  by  §  462, 
are  co-extensive  with  lands,  tenements  and  hereditaments  ; 
and  "personal  property,"  by  §  463,  includes  money, 
goods,  chattels,  things  in  action,  and  evidences  of  debt.  So 
that  whatever  comes  within  the  meaning  of  any  of  these 
terms,  is  property  tliat  can  be  reached,  unless  it  is  ex- 
cepted by  law.  I  here  speak  more  particularly  of  pro- 
ceedings instituted  by  order  after  the  return  of  exe- 
cution. Those  instituted  before  the  return  of  execution, 
are  confined  to  equitable  and  concealed  property,  as  we 
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have  seen.  But  with  that  qualification,  the  latter  pro- 
ceedings are  as  far  reaching  as  the  former.  The  2  R.  S., 
p.  174,  §§  -38  and  39,  whicli  authorize  a  creditor's  suit  to 
reach  a  debtor's  property,  uses  the  words,  "property, 
money  "  and  "  things  in  action,"  all  of  which,  under  the 
Code,  are  embraced  in  the  term  "  property."  It  is,  then, 
evident  that  whatever  property  could  be  reached  by  a 
creditor's  bill  can  be  reached  by  supplementary  proceed- 
ings through  the  judge's  order  under  §  297,  or  a  receiver 
appointed  under  §  298  (  Vide  Drought  v.  Curtiss,  8  JTow., 
56) ;  whether  the  property  still  belongs  to,  and  is  under 
the  control  of,  the  debtor,  or  has  been  transferred  in 
fraud  of  his  creditors,  and  is,  therefore,  beyond  his  control. 
This  last,  however,  can  not  be  done  by  proceedings  in- 
stituted before  return  of  execution.     But  see  p.  73. 

Every  species  of  property  could  be  reached,  and  applied 
upon  the  judgment,  by  means  of  a  creditor's  bill.  Eames- 
ton  V.  Lyde,  1  Paige,  637. 

Thus  the  debtor's  interest  in  an  estate  as  next  of  kin 
could  be  reached.  McArthur  v.  Hoysrod,  11  Id.,  495. 
So,  also,  his  interest  in  a  partnership,  after  paying  the 
firm  debts,  and  satisfying  all  prior  equities  in  favor  of  the 
partners,  was  reachable.  Eager  v.  Price,  2  Id.,  333.  The 
same  may  be  done  by  supplementary  proceedings.  Webb 
1).  Overmann,  6  Ahb.,  92.  In  like  manner  where  one  had 
made  advances  and  incurred  liabilities  to  enable  the 
debtor  to  carry  on  a  business,  without  any  benefit  to  him- 
self but  under  an  agreement  that  he  should,  as  security 
for  such  advances,  have  the  control  and  disposition  of  the 
property  thus  acquired — such  property,  while  in  the 
debtor's  possession,  was  held  liable  to  be  taken  for  his 
debts  under  a  creditor's  bill.  Taylor  v.  Perkins,  26 
Wend.,  124. 

So  the  use,  rents  and  profits  of  the  debtor's  real  estate 
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sold  on  execution  for  the  fifteen  months  allowed  to  re- 
deem after  such  sale,  could  be  reached,  whether  the  ronu 
and  profits  had  accrued  before  or  after  filing  the  bill. 
Farnham  v.  Campbell,  10  Faige,  598  ;  9  Id.,  312.  The 
rents  and  profits,  which  accrued  after  the  filing  of  the 
bill,  were  but  the  natural  product  of  an  interest  which  the 
debtor  had  when  the  bill  was  filed,  and  not  within  the 
meaning  of  after-acquired  property. 

The  debtor's  right  to  redeem  the  real  property  of  his 
debtor  sold  on  execution,  may  be  reached  through  a  re- 
ceiver. Vide  2  H.  S.,  p.  371-2,  §§  51,  55;  Van  Eens- 
selaer  v.  Sherifi'  of  Onondaga,  1  Cow.,  4:4cS.  So  the  right 
to  redeem  his  own  thus  sold,  may  be  reached  by  the  same 
means.  It  was  held  in  Phyfe  v.  Riley,  15  Wend.,  251, 
that  trustees  of  a  non-resident,  &c.,  debtor,  were  grantees 
of  the  latter  within  the  statute  (2  li.  S.,  p.  370,  §  46,subd. 
8),  and  could  redeem,  but  that  they  acquired  no  greater 
rights  or  powers  than  the  defendant  himself  would  have 
had  if  he  had  redeemed.  This  clearly  applies  as  well  to 
a  receiver  appointed  in  these  proceedings.  But  he  will 
take  such  property  subject  to  all  liens  which  had  attached 
thereto  prior  to  the  time  when  this  real  estate  vested  in 
him  according  to  §  298.  See  Chautauque  Co.  Bank  v. 
Pdsely,  19  iV".  Y.,  369,  (374). 

Where  the  real  estate  of  the  wife  was  sold  on  partition 
and  the  proceeds  brought  into  court,  the  husband's  incho- 
ate interest  in  the  property  as  tenant  by  the  com-tesy, 
could  be  reached  by  a  creditor's  bill.  Ellsworth  v.  Cook, 
8  Faic/e,  643. 

So  a  right  of  dower  to  which  the  widow  is  immediately 
entitled,  although  it  is  not  yet  assigned,  can  be  reached. 
Tompkins  v.  Fonda,  4  Id.,  448  ;  Stewart  v.  McMartin,  5 
Barb.,  438 ;  Moak  v.  Coats,  33  /(/.,  498.  So  may  also  an 
annuity,  bequeathed  to  the  wife  in  lien  of  dower,  and 
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charged  upon  the  testator's  real  and  personal  property 
which  is  absolntelj  devised  and  bequeathed  to  others. 
For  the  annuity  is  not  the  income  of  a  trust  estate  but  is 
absolutely  hers.  She  can  dispose  of  it  by  anticipation. 
Degraw  v.  Clason,  11  Paige,  136.  Vide  also  Ten  Broeck 
V.  Sloo,  2  Aib.,  234:;  S.  C.,'l3  How.,  28. 

The  interest  of  a  debtor  in  a  contract  for  the  purchase 
of  real  estate  was  reachable  by  a  creditor's  bill.  Ellsworth 
V.  Cuyler,  9  Pa%ge,  418.  Keal  property  out  of  the  State 
can  also  be  reached.  And  a  justice  of  the  Supreme 
Court  or  a  county  judge  may  exercise  the  powers  which  a 
court  of  equity  has,  to  compel  a  debtor,  of  whose  person 
he  has  acquired  jurisdiction,  to  execute  such  formal  con- 
veyance or  assignment  of  his  property  out  of  the  State, 
as  will  be  necessary  to  pass  the  title  where  it  is  situated  ; 
and  on  the  debtor's  default  to  do  so,  he  may  punish  him 
as  for  a  contempt.  Penner  v.  Sanborn,  37  Barb.,  610. 
The  same  rule  applies  to  personal  property  situated  out 
of  the  State.  Bunn  v.  Fonda,  2  Code  R.,  70.  But  the 
debtor  cannot  be  compelled  to  deliver  up  property  thus 
situated.     Id. 

Choses  in  Action. 

As  to  what  rights  or  things  in  action  arising  on  breach 
of  contract,  or  on  tort,  may  be  reached,  let  us  first  see 
what  rights  of  this  kind  may  be  assigned.  All  these 
rights  arise  (1)  either  from  injuries  to  the  person,  person- 
al feelings  or  character  ;  or  (2)  from  injuries  to  the  estate. 
Tiie  former  die  with  the  person,  and  arc  inassignable,  wlie- 
Iher  they  arise  on  contract,  as  a  breach  of  promise  to  marry, 
or  on  tort,  as  as-^ault  and  battery.  And  of  the  lat- 
ter, those  only  which  arise  from  a  breacli  cf  con- 
tract, or  from  a  tort  wliereby  some  special  damage  has 
arisen  to  the  estate  of  tlie  assignor,  are  assignable. 
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Everything  in  action  which  will  survive  the  person 
and  pass  to  the  personal  representatives,  is  as^gnable. 
Ill  fact,  the  power  to  assign  and  tlie  power  to  transmit  to 
tiie  personal  representatives,  are  convertible  propositions. 
The  People  v.  Tioga  C.  P.,  19  Wend.,  73  ;  McKee  v. 
Jiidd,  12  (2  Kern.)  J^.  T.,  622  ;  Zabiiskie  v.  Smith,  13 
Id.,  332;  Butler  v.  N.  Y.  and  Erie  E.  E.  Co.,  23  Bari., 
110  ;  G-onld  v.  Goiild,  36  Id.,  275  ;  6  Row.,  161.  Thnr- 
man  v.  Wells,  18  Barh.,  500,  to  tlie  contrary,  is  thus 
overruled.  In  these  cases  the  i-ight  of  action  arose  from 
injury  to,  destruction,  or  conversion  of  personal  property. 
It  is  further  held,  that  the  same  rights  that  are  assigna- 
ble under  the  statute's  of  insolvency  will  upoTi  the  own- 
er's death  pass  to  his  personal  representatives.  The  People 
V.  Tioga  G.  P.  ;  and  Zabriskie  v.  Smith,  supra.  See  what 
passes  in  cases  of  insolvency,  2  R.  S.,  p.  41,  §  7.  Now, 
whatever  rights  of  action  are  assignable  or  transmissible 
to  the  personal  representatives,  may  be  reached  by  these 
proceedings  through  a  receiver,  unless  exempt  by  law. 
It  is  also  clear  that  whatever  thing  in  action  will  pass  to 
a  signees  or  trustees  appointed  in  case  of  insolvency,  or 
the  cases  embraced  in  §  7  of  2  ^.  S.,  p.  41,  will  vest  in  a 
receiver  appointed  lierein.  See  Ten  Broeck  v.  Sloo  (2 
Al>b.,  234  ;  S.  C,  13  How.,  28)  as  to  the  creditor's  right 
to  reach  a  claim  for  damages  for  a  breach  of  contract. 
See  Hudson  v.  Plets,  11  Paige,  180 ;  S.  G,  3  W.  Y.  Leg. 
Ohs.,  120  ;  Drought  v.  Curtiss,  8  How.,  56,  and  Gillett  v. 
Fail-child,  4  Denio,  80,  wlierein  it  is  held  that  I'ights  of 
action  for  injuring  or  converting  personal  property  of  the 
debtor  while  the  same  yet  belonged  to  him  vest  in  the  re- 
ceiver, because  such  act  has  diminished  or  destroy' ed  the 
value  of  property  to  which  the  creditor  had  a  right  to  re- 
sort for  the  payment  of  his  judgment.  See  also  Brouwer 
V.  Hill,  1  Sandf.  S.  Ut.,  629-649. 
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Damages  for  injury  to  Real  Estate. 

From  the  above  antliorities,  tliere  eeems  no  doubt  that 
the  right  of  action  for  an  injury  done  to  the  debtor's  real- 
ty also  vests  in  the  receiver  appointed  herein,  and  may 
be  enforced  by  him.  Such  right  is  vested  by  statute  in  ex- 
ecutors and  administrators  for  trespass  on  the  real  estate 
of  the  deceased  in  his  lifetime.     2  R.  S.,  p.  114,  §  4. 

Funds  Mised. 

In  Levy  v.  Cavanagh  (2  Bosw.,  100),  the  debtor,  an 
auctioneer,  sold  goods,  &c.,  for  the  p'aintiff,  who  was  his 
book-keeper,  and  mingled  tlie  proceeds  witli  his  own 
money  by  depositing  tliem  in  tlie  same  bank  and  draw- 
ing against  the  deposit  to  pay  liis  customers,  which  fact 
the  plaintiff  knew.  Held  that  lie  had  no  lien  on 
any  of  the  money  in  the  bank ;  that  he  permitted 
the  debtor  to  blend  the  proceeds  with  his  own  money, 
so  that  they  could  not  be  traced,  and  that  the  whole 
deposit  in  the  bank  passed  to  the  receiver  of  the  debtor  ; 
but  that  it  would  have  been  otherwise  if  the  proceeds 
had  remained  in  the  debtor's  hands  as  a  separate  sum, 
and  could  be  identified. 

Joint  Property. 

Joint  or  partnership  property  may  also  be  reached, 
though  all  the  owners  were  not  served  with  tiie  summons 
in  the  original  action,  oi'  are  not  all  proceeded  against  by 
this  remedy.     Code,  §  294. 


SECTION   II. 

What  property  cannot  he  reached,  with  some  exceptions, 

Pro]>erty  exempt  from  execution   by  the  laws  of  tliis 

State  cannot  be  taken  :  and  tliis  is  so,  althouoli  the  debtor 
8  '  = 
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is  anon-resident  and  the  property  is  out  of  the  State; 
provided  it  would  be  exempt  if  here.  Bunn  v.  Fonda, 
supra.  Neither  a  right  of  action,  nor  a  judgment,  for 
damages  for  injuring,  destroying  or  converting  property 
exempt  by  law  ca.n  be  reached,  because  the  property 
itself  could  not.  Andrews  v.  Eowan,  28  JIow.,  126, 
Supreme  Court,  General  Term.  See  also  Hudson  v.  Plets, 
supra. 

For  the  same  reason  the  insurance  money  obtained  for 
the  loss  or  destruction  of  exempt  property  insured,  should 
not  be  liable.  This  question  was  raised  but  not  passed 
upon  in  Sands  v.  Roberts,  8  Abb.,  343.  But  Andrews  v. 
Eowan  decides  it  in  principle. 

The  debtor's  earnings  for  his  personal  services  at  any 
time  within  sixty  days  next  preceding  the  order,  cannot 
be  reached,  if  he  makes  it  appear  by  his  affidavit  or 
otherwise  that  such  earnings  are  necessary  for  the  use  of 
a  family  supported  wholly  or  in  part  by  his  labor.  §  297. 
He  must  make  out  a  strong  case,  and  show  that  he  has  no 
other  property  or  means  to  support  his  family.  Tlie  order 
referred  to  in  the  provision  is  the  one  made  by  the  jxidge 
applying  the  debtor's  property  upon  the  judgment,  or 
appointing  a  receiver ;  and  not  the  order  instituting  the 
proceedings.  Bush  «.  White,  12  Abb.,  21,  N.  T.  Superioi 
Court.  The  debtor  must  not  only  show  that  he  has  a 
family  depending  on  him,  but  that  he  suppoi'ts  them 
wholly  or  partly  by  his  labor.  Martin  v.  Sheridan,  2 
H'dt.,  586.  The  housekeeper  of  the  debtor  and  her  chil- 
dren are  not  such  a  family  within  the  meaning  of  this 
provision  of  §  297.  Van  Yechten  v.  Hall,  li  Hov;.,  436, 
Saratoga  County  judge.  For  in  order  to  bring  a  case 
within  this  provision,  the  debtor  must  sustain  such  .1 
relation  to  the  family  that  it  is  his  legal  duty  to  support 
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til  em  without  regard  to  tlieir  rendering  him  any  com- 
pensation.    Id. 

All  other  earnings  the  creditor  can  reach;  and  the 
debtor  can  make  no  arrangement  to  deprive  him  of  this 
right.  Tripp  v.  Child,  14  Barb  ,  85.  In  this  case  the 
debtor,  who  was  a  physician  in  this  State,  hired  himself 
to  his  son,  who  lived  in  Baltimore  city  and  was  no  physi- 
cian, to  carry  on  his  profession  here  for  the  son's  benerit, 
and  the  latter  therefor  was  to  support  him  and  his  wife 
during  life.  This  was  held  to  be  a  fraudulent  arrange- 
ment. 

The  property  or  effects  of  the  debtor  acquired  by  him 
since  the  commencement  of  the  supplementary  proceed- 
ings cannot  be  taken.  Caton  v.  Southwell,  13  Barb.,  335 ; 
Campbell  u.  Foster,  16  Hovj.,  275  ;  Sands -u.  Roberts,  nupra; 
"Woodman  v.  Goodenough,  18  Ahi.,  265.  A  second  pro- 
ceeding must  be  instituted  to  reach  such  property.  Sands 
V.  Roberts.  In  this  last  case,  property  which  had  been 
insui-ed,  was  destroyed  by  fire  after  the  proceedings  had 
been  commenced ;  it  was  held  that  the  insurance  money 
subsequently  paid,  could  not  be  reached  by  these  pro- 
ceedings, on  the  ground,  that  it  was  after-acquired  pro- 
perty. But  was  it  such  ?  "Was  it  not  rather  the  same 
property  in  another  form  ?  In  a  creditor's  suit  a  supple- 
mental bill  had  to  be  filed  to  reach  after-acquired  pro- 
perty.    McCoren  v.  Dorsheimer,  1  Clark,  144. 

But  money  wholly  earned,  though  by  agreement  not 
payable  at  the  time  the  creditor's  bill  Avas  filed,  could 
be  reached.  It  was  held  to  be  an  existing  debt  at  that 
time  though  payable  mfaturo. 

"Where,  however,  the  compensation  for  services  was  to 
be  paid  only  upon  their  completion,  and  they  were  not 
all  performed  at  the  time  of  filing  the  bill,  compensation 
for  the  work  already  done  could  not  be  reached ;  provided 
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the  debtor  himself  could  have  had  no  legal  or  equitahle 
right  to  demand  payment  for  what  he  had  done,  if  he 
liad  then  neglected  to  complete  the  services.  Browning 
V.  Bettis,  8  Paige,  568 ;  Thompson  v.  Nixon,  3  Edw.  Ch., 
457 ;  McCoren  v.  Dorsheimer,  supra. 

Money  to  become  due  or  payable  on  a  contingency,  or 
on  an  executory  contract,  cannot  be  reached,  as  where  a 
debtor  had  a  contract  with  an  owner  of  certain  lots  to 
erect  houses  on  them.  The  owner  was  to  advance  him 
money  by  instalments  as  the  buildings  progressed.  At 
the  time  of  commencing  proceedings,  all  instalments  then 
payable  had  been  paid,  and  the  work  Tiad  not  progressed 
far  enough  for  another  insitalment.  It  was  held  that  there 
was  nothing  under  this  contract  to  be  reached.  McCor- 
mick  V.  Kehoe,  7  N.  Y.  Leg.  Ohs.,  184. 

So,  2ijus pi-ecarium,,  or  a  right  resting  in  courtesy,  or  a 
bare  possibility  of  having  an  interest,  could  not  be 
reached  ;  as  the  possibility  of  the  debtor  outliving  another 
person,  and  obtaining  an  interest  in  his  property  as  next 
of  kin.  Smith  v.  Kearney,  2  Barb.  Gh.,  533  ;  Munsell  v. 
Lewis,  4  Hill,  642. 

So,  pej^onal  property  assigned  by  the  debtor  for  the 
benefit  of  his  creditors  while  the  execution  is  alive  and  in 
the  hands  of  the  sheriff,  cannot  be  reached  by  proceed- 
ings instituted  upon  the  return  of  that  execution,  provided 
there  is  no  fraud  to  vitiate  the  assignment.  For  by  the 
return  the  lien  of  the  execution  is  lost,  and  supplementary 
proceedings  do  not  revive  it.  Watrous  v.  Lathrop,  4 
Sandf.  S.^Cf.,  700  ;  9  Caw.,  728. 

A  right  of  action  in  the  judgment  debtor  for  a  personal 
tort,  as  slander,  cannot  be  reached ;  nor  can  a  right  of  ac- 
tion for  any  injury,  which  but  generally  or  indirectly 
affects  the  estate  of  the  debtor,  be  reached,  as  a  right  of 
action  for  deceit.     See  Zabrisliie  v.  Smith,  13  i\^.  T"-,  332, 
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and  the  other  cases  cited  above  in  the  same  place.  But  a 
judgment  (not  a  mere  verdict)  recovered  for  a  personal 
tort,  may  be  reached.  Davenport  v.  Ludlow,  3  Cade  B., 
66  ;  Crouch  v.  Gridley,  6  Hill,  250.  A  right  of  action  in 
a  wife  or  parent  for  killing  husband  or  child  cannot  be 
reached. 

While  a  watch,  carried  for  mere  convenience  or  orna- 
ment, may  be  reached,  it  is  exempt  as  a  working  tool  or 
household  furniture,  where  the  daily  vocation  of  the 
debtor  or  of  his  family  is  of  such  a  nature  that  a  time- 
piece is  indispensable,  and  they  have  no  clock,  but  use  the 
watch  instead.  Bitting  v.  Yajiderburgh,  17  How.,  80.  A 
watch  in  possession  of  the  debtor,  being  a  present  to  his 
dead  wife  from  her  mother,  will  not  be  ordered  to  be  de- 
livered up.     Id. 

"Where  A.  purchased  land  from  B.,  and  gave  C.'s  note  in 
payment,  and  then  executed  to  the  latter  a  bond  and  a 
mortgage  on  the  land  for  the  note,  it  was  held  that  the 
creditors  of  C.  could  not  reach  this  bond  and  mortgage,  so 
long  as  the  note  given  to  B.  remained  unpaid.  Vail  v. 
Foster,  4  N.  Y.  [Comsz;.],  312. 

Trust  Estate. 

(a)  So,  the  interest  of  a  debtor  in  a  trust  estate  created 
pui'suant  to  the  revised  statutes  to  receive  the  rents  and 
profits,  or  the  income  thereof,  and  apply  the  same  to  liis 
use,  caimot  be  reached  by  supplementary  proceedings  ; 
provided  alwavs,  however,  that  the  trust  was  not  created 
by  himself,  or  the  funds  so  held  in  trust  did  not  proceed 
from  him. 

Tiie  only  interest  which  the  dehtor  lias  in  such  estate 
is  the  right  to  compel  the  exeoniinn  of  the  trust;  and 
this  right  is  inalienable.  1  li.  8..  ]k  730,  §  63  ,  also  Scott 
V.  Nevius,  6  Bmr.,  672  ;  CiimplH  II  v.  Foster,  16  How., 
275.     To  the  same  eflPect  is  Stewart  v.  Foster,  1  Hilt.,  505, 
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which  is  incorrectly  and  loosely  cited  in  CainpLell  v. 
Genet,  2  Hilt,  290  ;  also  Stewart  v.  McMartin,  5  Barb., 
438.  The  debtor  has  even  no  title  to  or  dis|Hisable  in- 
tei'est  in  the  accrued  income  of  a  trust  estate  while  it  re- 
mains in  the  hands  of  the  trustee.  It  belongs  to  the  lat- 
ter in  law  and  in  equity.  Hence  no  part  of  such  income 
can  be  reached  by  an  order  under  §  297,  although  it  had 
accrued  and  remained  nnappropiiated  in  the  trustee's 
hands  when  the  proceedings  were  commenced.  Vide 
Genet  v.  Foster,  18  How.,  50.  It  was  further  held  in 
this  last  cited  case,  that  the  appointment  of  a  receivei 
will  not  pe?-  se  vest  in  him  a  title  to  the  income  of  a  trust 
estate,  though  income  may  have  accrued  and  be  in  the 
trustee's  liands  when  such  appointment  is  made. 

However,  so  much  of  the  income  which  had  accrued 
and  remained  un appropriated  in  the  hands  of  the  trustee 
wlien  supplementary  proceedings  were  instituted,  may 
be  reached  by  these  proceedings,  as  is  not  required  for 
the  purposes  of  the  trust.  But  it  cannot  be  done  by  or- 
der ;  it  can  only  be  done  by  the  ajipointment  of  a  re- 
ceiver, and  an  action  brought  by  him  ai;ainst  the  judg- 
ment debtor  and  the  trustee,  to  detertnine  whether  all  oi 
such  income  is  necessary  for  the  support  of  the  debtor  (the 
cestui  que  trust),  and  whether  or  not  so  much  as  may  be 
unnecessary  for  that  purpose,  shall  be  paid  to  the  receiver 
for  the  benefit  of  the  judgment  creditor.  It  is  necessary 
to  make  the  trustee  a  party  to  the  action,  because  the  le- 
gal title  to  the  property  in  controversy  is  vested  in  him  ; 
he  is  charged  by  the  law  with  the  duty  of  applying  the 
income  of  the  estate  or  fund  according  to  the  require- 
ments of  the  trust  committed  to  him  ;  he  has  therefore  a 
right  to  be  heard  upim  the  question  wnether  the  whole 
of  said  income  is  essential  to  a  proper  performance  of 
his  duty.  It  is  further  necessary  that  he  be  a  party  tc 
the  action  in  order  that  the  judgment  to  be  given  there- 
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in  may  protect  him  in  niakiiij::  payment  of  any  part  ot 
the  said  income  to  the  receiver.  Vide  Hallett-y.  Thomp- 
son, 5  Paige,  583;  Chite  v.  Bool,  8  Id.,  83;  Eider  v. 
Mason,- 4  Sandf.  Oh.,  351:  also  Genet  v.  Fdster,  supra; 
in  which  last  case  the  court  thought  that  if  tlie  trustee 
conceded  that  a  certain  portion  of  the  accrued  income 
was  not  needed  for  the  support  of  the  cestui  que  trust,  or 
the  purpose  of  the  trust,  the  judj;e  miglit  by  order  dii-ect 
that  sum  to  be  at  once  applied  npon  die  judgment. 

Married  'WomerL 

"Where  the  cestui  que  trust  is  a  married  woman,  such 
surplus  income  can  nut  be  reached  except  for  a  debt  con- 
tracted by  her  before  coverture.  Lamoureux  v.  Van 
Eensselaer,  1  Barb.,  Ch.  34.  Tlie  acts  upon  the  rights 
of  mariied  women,  passed  since  this  decision,  have  no 
doubt  modified  the  rule  considerably  ;  and  in  many  cases 
Iier  interest  in  the  income  from  a  trust  estate  may  be 
reached  for  debts  contracted  during  coverture. 

If,  pending  an  action  by  the  receiver  against  the  trns- 
tee  to  obtain  a  sequestration  of  a  portion  of  the  proceeds 
of  a  trust  estate  toward  the  pnyment  of  the  judgment, 
the  latter  by  order  of  court  delivers  the  proceeds  to  the 
former,  the  title  thereto  still  remains  in  the  trustee  ;  and 
a  subsequent  supplferaentary  creditor  cannot  by  motion 
obtain  them  from  the  receiver  on  the  ground  that  they 
accrued  after  the  commencement  of  the  proceedings  in 
which  the  receiver  was  appointed.  Genet  v.  Foster,  su- 
pra. For  wiiatever  rights  the  subsequent  judgment 
creditor  may  have  in  such  income,  his  remedy  is  by  ac- 
tion, not  by  motion. 

Of  Personal  Property. 

There  may  be  a  trust  estate  of  personal  as  well  as  of 
real  property ;  and  the  same  rules  govern  both.     1  H.  S. 
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p.  773,  §  2.  Ilallett  v.  Tliompsou  ;  Cliite  v.  Bool,  supra  ; 
Hawley  ■».  James,  16  Wend.,  118,  165,  262 ;— at  least  as 
re,;;ards  a  creditor's  bill.     Scott  v.  ISTevius,  supra. 

But  the  beneficial  interest  of  the  debtor  in  the  trust 
estate  itself  may  be  reached  to  this  extent:  an  action  in 
equity  may  be  brought  against  the  trustee  and  the  cestui 
qite  trust,  to  obtain  a  decree  sequestrating  from  the  pro- 
ceeds of  such  estate  so  much  thereof  as  may  be  found 
not  necessary  for  the  purposes  of  the  trust,  and  ordering 
that,  as  such  proceeds  accrue  from  time  to  time,  that  sum 
be  applied  upon  the  judgment.  1  H.  S.,  y>.  729,  §  57; 
Stewart  V.  Foster,  1  Silt.,  505  ;  Clute  v.  Bool,  supra. 

The  same  reason  exists  for  making  the  trustee  a  party 
as  where  the  action  is  brought  to  reach  a  portion  of  the 
accrued  income.  In  Campbell  ts.  Foster,  16  How^  275, 
the  court  doubted  whether  a  receiver  appointed  in  these 
proceedings  could  maintain  this  action ;  while  in  Stew- 
art V.  Foster,  1  Hilt.,  505,  it  was  thought  he  could.  It  is 
evident  that  where  tlie  debtor  has  other  available  prop- 
erty, which  will  sustain  a  receivership,  the  receiver  can 
maintain  this  action.  For  he  represents  tlie  creditor  and 
possesses  his  equitable  right  to  file  a  bill  in  equity  for  a 
sequestration.  But  where  the  debtor  has  no  other  avail- 
able ]iroperty  than  this  incommunicable  right,  it  is  doubt- 
ful whether  a  receiver  can  be  appointed  to  institute  this 
action  of  sequestration.  There  would  seem  to  be  no  basis 
in  such  case  to  found  a  receivership  upon.  At  least  it  is 
more  advisable  in  such  case  that  the  judgment  creditor 
himself  institute  the  action  in  his  own  name. 

So,  in  the  same  manner,  the  surplus  of  an  annmty  from 
personal  and  real  property  which  is  not  necessary  for  the 
support  0^  the  annuitant  and  his  family,  may  be  reached, 
if  there  is  no  provision  for  accumulation.  Rider  v.  Mason, 
supra;  also  Craig  v.  Honej  2  Hdw.,  554:. 
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A  resultant  trust 

Which  happens  when  a  debtor  pays  the  purcnase  money, 
and  the  deed  is  taken  in  the  name  of  another,  can  be 
z-eached  by  tlie  creditors  who  have  been  defrauded 
thereby.  Watson  v.  Le  Eow,  6  Barb.,  481 ;  Vide  1  H.  S., 
p.  728,  §§  51-2-3. 

So,  where  the  executors  in  a  will  are  directed  to  retain 
from  the  estate  and  invest  a  given  sum  of  money,  and 
pay  the  annual  interest  thereof  to  the  debtor  for  life ;  but 
are  also  directed  to  pay  the  fund  and  all  arrears  of  inter- 
est to  him  whenever  he  shall  demand  the  same  in  writ- 
ing ;  it  was  held  that  this  was  not  a  trust  within  the 
statute;  that  the  debtor  had  the  absolute  control  and 
ownership  in  the  fund;  and  that  a  judgment  creditor 
could  reach  such  fund.     Hallet  v.  Thompson,  su^ra. 

So,  where  the  testator  absolutely  devised  his  property 
and  charged  ii  (not  the  income  thereof)  with  the  pay- 
ment of  an  annuity  of  seven  hundred  dollars,  it  was  held 
that  this  was  not  a  trust  within  the  Revised  Statutes,  and 
the  annuity  could  be  reached  by  a  creditor's  bill.  De- 
graw  V.  Clason,  11  Paige,  136. 

So,  where  the  cestui  que  trust  is  also  the  trustee,  the 
trust  cannot  be  supported,  and  the  property  can  be 
reached.     Craig  v.  Hone,  supra. 

But  a  trust  created  for  the  benefit  of  the  debtor  with 
a  proviso  that  in  the  event  creditor's  proceedings  be  in- 
stituted against  him,  then  the  income  was  to  go  to  another, 
was  held  good.     Bramhall  v.  Ferris,  14  JV.  Y.,  41. 

With  the  exceptions  mentioned  in  this  section,  the 
general  rule  is,  that  any  property,  whatever  its  name  c 
nature,  of  which  the  debtor  has  the  absolute  right  of  con- 
Lrol  and  disposition,  or  of  which  he  did  hpve  such  right, 
and  transferred  it  in  fraud  of  his  creditors,  can  be  reached, 
and  applied  to  the  payment  of  a  judgment  against  him. 
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SECTION  III. 

Row   Property  discovered  may  he  reached  and  applied 
upon  the  Judgmen.i. 

The  property  applicable  to  the  payment  of  the  judg- 
ment may  he  reached  and  applied  as  follows  :  by  or- 
der under  §  297  directing  its  delivery  to  the  creditor,  or 
appointing  a  receiver  and  authorizing  him  to  take  posses- 
sion of  it  and  apply  it  upon  the  judgment,  or  bya  re- 
ceiver's action  to  recover  it  from  those  who  claim  it. 

First. 

By  an  order  under  §  297  of  the  Code  of  Procedure, 
which  reads  as  follows:  "The  jndge  may  order  any 
property  of  the  judgment  debtor  not  exempt  from  exe- 
cution, in  the  hands  either  of  himself  or  any  other  per- 
son, or  due  to  the  judgment  debtor,  to  be  applied  toward 
the  satii;faction  of  the  judgment,  except  that  the  earnings 
of  the  debtor  for  his  personal  services,  at  any  time  within 
sixty  days  next  preceding  the  order,  cannot  be  so  applied, 
when  it  is  made  to  appear  by  the  debtor's  affidavit  or 
otherwise  that  such  earnings  are  necessarj'  for  the  use  of 
a  family  supported  wholly  or  partly  by  his  labor."  This 
section  stands  as  it  did  originally,  except  as  to  the  earn- 
ings. That  was  added  in  1851.  The  order  is  in  writing. 
When  it  requires  the  ]iaymentof  a  sum  of  money  toward 
the  satisfaction  of  the  judgment,  the  money  is  to  be  paid 
directly  to  the  creditor,  and  not  to  the  receiver.  The 
I*e<iple  V.  King,  9  IIow.,  97.  The  order  should  state 
when  or  within  what  time  the  money  is  to  be  paid. 
When  it  requires  tlie  debtor  or  tliird  party  to  deliver  to 
the  creditor  or  his  attorney  personal  property  in  his  im 
mediate  possession,  it  should  direct  its  delivery  forthwith. 
If  the  property  is  not  present,  but  consists  of  evidences 
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of  debt,  personal  ornaments,  or  like  portable  articles,  the 
order  should  direct  tliem  to  be  brought  and  delivered  to 
the  creditor  or  his  attorney  at  a  place  and  time  desig- 
nated. If  the  effucts  are  ponderous  articles,  sncli  a" 
household  furniture,  the  order  should  specify  a  day  and 
hour  at  the  place  where  they  are  situated,  for  the  debtor 
or  third  party  to  attend  and  deliver  tlieui  to  the  creditor 
or  his  agent,  or  where  the  creditor  may  go  and  take  the 
property.  Yide  Dickinson  v.  Van  Tine,  1  Sandf.  8.  Ct., 
724:,  728.  The  order  should  also  i-equire  the  creditor  or 
person  receiving  the  money  or  pioperty  to  give  some 
voucher  therefor  to   the   debtor  or  tliird  party. 

If  the  debtor  is  ordered  to  pay  the  judgment  (vide 
Kearney's  case,  13  Aih.,  459),  the  creditor  should  be 
required  to  deliver  or  tender  to  him  a  satisfaction  piece  of 
the  judgment,  or  at  least  a  receipt,  upon  which  satisfac- 
tion may  be  ordered  by  the  court.  So,  if  he  or  a  third 
party  is  to  pay  money  or  deliver  property  toward  the  sat- 
isfaction of  the  judgment,  it  should  be  on  condition  that 
the  creditor  or  party  receiving  it,  deliver  or  tender  a 
proper  receipt  therefor.  See  Edwards  on  Receivers  in 
Equity,  p.  392,  et  seq.  A  copy  of  the  order  should  also 
be  served  on  the  third  party. 

The  order  should  specifically  designate  the  property  or 
effects  which  are  to  be  delivered  up ;  because  a  non-com- 
pliance therewith  is  an  act  of  contempt. 

Filing  of  Papers. 

All  papers  which  are  required  to  be  filed  in  supple- 
mentary proceedings  must  be  filed  in  the  clerk's  oflice  of 
the  court  in  which  the  judgjnent  roll  or  the  transcript 
from  the  justice's  judgment  is  filed. 

"When  a  third  party  is  required  to  pay  money  or  deliver 
property  belonging  to  the  debtor,  to  the  creditor  or  a  re- 
ceiver, the  order  should  be  filed,  especially  it  the  debtor 
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lias  no  notice  of  tlie  proceedings  ;  so  as  to  protect  the 
third  party. 

Sections  297  and  299  construed  together 

§  297  must,  howtiver,  be  construed  with  §  299  ;  and  the 
meaning  then  is,  that  where  the  property  is  in  the  posses- 
sion or  under  the  control  of  the  debtor,  and  clearly  belongs 
to  him,  the  judge  may  order  it  to  be  applied  upon  the 
judgment,  as  above  stated  ;  and  this  is  the  proper  order  to 
make  in  such  case,  instead  of  appointing  a  receiver  to  take 
charge  of  it.  The  People  v.  King,  supra ;  Rodman  v. 
Henry,  17 iV^.  Y.,  482.  To  the  same  efiect  are  Goodyear  v. 
Betts,  7  Eow.^  187  ;  1  Duer,  6.5 ;  5  How.,  29  ;  Corning  v. 
Tooker,  Id.,  16.  This  order  transfers  the  title  and  con- 
trol of  the  property  to  the  transferee.  Hence  it  will  not 
be  made  unless  it  is  evident  that  both  are  in  the  debtor. 

Whenever  any  one  else  claims  an  interest  in  the 
property,  although  it  is  in  the  hands  of  the  debtor  him- 
self, or  in  the  possession  of  a  person  other  than  the  claim- 
ant, no  such  order  'can  be  made ;  for  conflicting  claims  to 
property  cannot  be  tried  in  these  proceedings.  §  299. 
The  People  v.  King  ;  and  Rodman  v.  Henry,  supra  y  Sher- 
wood V.  The  B.  and  N.  Y.  City  Eailroad  Co.,  12  How. 
136  ;  Gasper  v.  Bennett,  Id.,  307 ;  Sandford  v.  Moshier,  13 
Id.,  137  ;  Corning  v.  Tooker,  supra  ;  Campbell  v.  Foster, 
16  How.,  275 ;  Clapp  v.  Lathrop,  23  Id.,  423 ;  Joyce  v. 
Holbrook,  2  Hilt.,  95  ;  S.  C,  7  Abo.,  338 ;  Hall  v.  McMa- 
hon,  10  Id.,  103  ;  also,  Genet  v.  Foster,  18  How.,  50.  This 
is  so,  although  the  property  is  in  the  hands  of  the  debtor, 
and  is  converted  by  him  into  money  during  the  progress 
of  the  proceedings.  Teller  v.  Eandall,  40  Barh.,  242. 
The  presumption  of  ownership  of  personal  property  aris- 
ing from  possession  does  not  obtain  in  these  proceedings. 
"  It  is  not  enough  that  property  is  found  in  the  hands  of 
the  judgment  debtor  ;  it  must  also  appear  to  be  his  prop- 
erty."   Eodman  v.  Henry.    In  any  case  where  an  adverse 
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claim  is  made  to  property,  the  judge  can  make  no  other 
order  than  appoint  a  receiver  to  contest  such  claim  by 
suit,  and  enjoin  the  party  posessing  or  controlling  the 
property  from  transferring  it,  or  making  any  other  dispo- 
sition of  it  until  the  receiver  can  prosecute  an  action  to 
judgment  to  determine  the  interest  claimed.  Code,  § 
299  ;  The  People  v.  Hulburt,  5  How.,  446  ;  S.  C,  1  Code 
H.  iN.  S:\,  75 ;  9  i\^.  T.  Ley.  Oh^.,  245.  The  former 
practice  was  so.  Eobeson  v.  Ford,  3  Echo.,  441.  The 
same  course  must  be  pursued  where  the  third  party  de- 
nies his  indebtedness  to  the  judgment  debtor,  or  denies 
that  he  has  any  property  belonging  to  the  latter.  It  is 
thus  seen  that  the  principle  of  §  299,  which  declares  that 
adverse  interests  and  debts  denied  shall  be  recovered 
only  by  action,  is  extended  by  the  Courts  to  all  cases  of 
this  kind,  no  matter  who  sets  up  the  claim,  or  in  whose 
possession  the  property  is  at  that  time.  See  Rodman  v. 
Henry ;  Sherwood  v.  The  B.  and  IST.  Y.  City  Eailroad  Co., 
supra.  The  same  rule  must  therefore  govern  the  making 
of  such  claims  in  all  cases. 

"  Claims  an  Interest,  &c.,"  §  299. 

This  means  more  than  a  mere  naked  assertion.  The 
party  alleging  or  claiming  an  adverse  interest  in  the 
property  must  show  some  ground  or  foundation  for  it,  ca- 
pable of  forming  an  issue  of  fact  for  trial.  In  all  the 
above  cited  cases  where  it  was  held  that  a  claim  of  an  ad- 
verse interest  or  title  appeared,  some  reason  for  it  was 
shown  in  the  evidence.  Tims,  in  the  case  of  Rodman  w. 
Henry,  the  claimant  was  shown  to  have  been  in  posses- 
sion of  the  property  by  virtue  of  a  chattel  mortgage  exe- 
cuted to  her  by  the  debtor,  but  at  the  time  of  the  com- 
mencement of  the  proceedings'  she  had  delivered  the 
chattels  in  question  to  the  debtor  as  her  agent,  to  sell  the 
same  for  her.     So,  if  an  actual  sale  or  assigr  ment  of  jirop 
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erty  in  the  possession  or  under  the  control  of  the  debtor 
appears,  it  presents  a  claim  of  an  adverse  interest,  which 
cannot  be  disregarded  in  these  proceedings,  though  the 
same  was  not  accompanied  by  an  immediate  delivery  and 
followed  by  an  actual  and  continued  change  of  possession 
of  the  things  sold  or  assigned  ;  for  these  latter  are  merely 
presumptions  of  fraud.      Vide  Eobeson  v.  Ford,  supra. 

This  question — whether  any  claim  of  an  adverse  inter- 
est has  been  made;  that  is,  whether  any  ground  has 
been  shown  therefor,  or  whether  it  is  a  mere  pretence, 
the  court  or  judge  entertaining  these  proceedings,  has  the 
power  to  determine.  This  power  has  been  exercised ;  and 
its  existence  is  directly  or  inferentially  conceded  in  all  the 
above  named  decisions,  which  discuss  the  subject  of 
adverse  claims.  It  is  a  power  which  is  essential  to  the 
effective  working  of  this  remedy;  for  such  claim  may  bo 
a  mere  figment,  destitute  of  every  fact  or  circumstanco 
which  could  present  an  issue  for  a  trial  in  an  action  ;  or  it 
may  be  based  on  a  fraud  in  law,  or  an  illegality  wliich 
the  judge  could  and  should  disregard.  Surely  it  cannot 
be  supposed  for  a  moment  that  the  legislature  intended 
that  the  naked  assertion  of  a  third  person  that  certain 
propert}',  even  not  in  his  possession,  belonged  to  him,  or 
that  he  had  an  interest  therein,  should  tie  the  hands  of 
the  judge  and  put  the  creditor  to  the  expense  and  annoy- 
ance of  an  action,  when  it  is  plain  from  the  evidence  that 
there  is  no  fact  to  support  the  assertion  of  interest  or 
ownership.  It  is  within  the  knowledge  of  every  person 
who  has  had  any  experience  in  the  collection  of  jiidg- 
ments,  that  to  subject  a  creditor  to  a  receivership  is  in 
many  cases  to  doom  him  to  defeat.  A  determination  of 
this  kind  is  by  no  means  trying  disputed  claims  ;  it  is 
only  ascertaining  whether  any  such  exist.  This  I'iew  is 
strengthened  by  the  course  which  the  Code  points  out  to 
be  pursued  in  a  matter  very  similar.     In  the  proceedings 
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for  the  "claim  and  delivery  of  personal  pioperty,"  it  is 
provided  that  when  a  third  person  malies  a  claim  to  the 
property  lie  must  state  tlie  ground  of  his  right  and  title 
in  an  atfidavit.  Vide  Code,  §  216.  However,  the  extent 
of  this  determination  must  be  mainly  left  to  the  discre- 
tion of  the  officer  in  each  case.  As  was  suggested  in 
Hodman  v.  Henry,  supra,  if  the  creditor  desires  any  such 
determination  he  should  see  that  the  claimant  is  brought 
before  the  court  and  examined  either  as  a  witness  in  the 
principal  proceedings,  or  as  a  party  under  §  29i,  and  is 
thus  afforded  an  opportunity  to  speak  for  himself.  But 
the  denial  of  indebtedness  by  a  third  party  however  seems 
to  end  all  investigation  of  that  fact  ( Vide  People  v. 
Hulburt,  supra) ;  at  least,  the  question  of  indebtedness 
cannot  be  tried. 

This  rule  subject  to  qualifications. 

The  rule  of  summarily  applying  property  upon  the  j  udg- 
-ment,  giving  it  to  the  creditor,  is  subject  to  this  modifica- 
tion ;  the  article  must  be  of  a  kind  that  can  thus  be  applied, 
as  money.  See  Pleroy  v.  Gibson,  10  Bosw.,  691.  If  its 
value  can  only  be  properly  ascertained  by  a  sale,  nnless 
the  creditor  is  willing  to  take  it  at  a  fair  valuation  satis- 
factory to  the  debtor  as  a  payment  pro  tanto  npon  hia 
iudgment;  or,  if  something  else  must  be  done,  before  it 
can  be  made  available  as  a  payment ;  a  receiver  must  be 
appointed  if  the  creditor  wishes  to  reach  such  property  by 
means  of  these  proceedings.  Such  was  the  practice  im- 
der  a  creditor's  bill.  Edwards  on  Receivers,  p.  12.  The 
simplest  way  often  is,  after  such  property  has  been  discov- 
ered, to  let  the  sheriff  levy  upon  and  sell  it,  if  subject  to 
execution  ;  and  an  order  to  deliver  the  same  to  the  sheriil 
for  that  purpose  may  no  doubt  be  made  under  §  297. 

The  foregoing  rule  is  subject  to  this  further  qualifica- 
tion :  no  order  under  §  297  will  be  made  where  it  is  not 
clear  that  the  judgment  debtor  can  comply  with  it ;  as  his 
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non-compliance  will  render  him  liable  to  punishment  as 
for  contempt.  Thus,  where  the  debtor  admitted  he  had 
received  $8,000  from  the  sale  of  his  property,  but  he  could 
only  account  for  the  expenditure  of  $6,000,  though  he  was 
sure  he  had  spent  the  whole  sum  received,  an  order  com- 
pelling him  to  pay  over  the  balance  was  refused.  Peters 
V.  Kerr,  22  How.,  3.    Also  Sandford  v.  Moshier,  supra. 

So,  where  a  party  examined  under  §  294  admits  his  in- 
debtedness to  the  judgment  debtor,  but  is  unable  to  pay, 
no  order  under  §  297  will  be  made,  but  a  receiver  will  be 
appointed.  Patten  w.  Connah,  13  Abb.,  418 ;  see  also 
Sheldon  «.  Weeks,  Y  N.  Y.  Leg.  Obs.,  57.  However,  as 
we  have  seen  above,  the  court  or  judge  may  determine  in 
a  given  case  that  the  party  has  property  or  money  which 
should  be  delivered  up,  or  that  the  debtor  can  comply  with 
an  order  to  pay  the  judgment,  notwithstanding  he  denies 
it  on  oath ;  and  order  accordingly.  This  was  done  in  the 
matter  of  Pester,  2  Code  H.,  98.  See  also  Kearney's  case, 
13  Abb.,  459. 

Notice. 

"No  order  in  any  case  should  be  made  under  §  297  with- 
out notice  to  the  party  to  be  affected  therebj',  if  such  no 
tice  can  be  given.  The  motion  for  the  order  is  summary, 
and  is  made  on  the  evidence  taken  in  the  proceedings  at 
the  close,  or  at  any  stage  of  the  examination,  while 
the  debtor  or  third  party  is  present  or  represented  by 
counsel.  If  he  is  not  present  or  so  represented,  then  he 
should  be  notified  of  the  application,  if  possible.  As  to  the 
manner  of  notifying,  and  on  what  papers  the  motion  is 
made.  See  next  section,  on  motion  for  a  receiver, p.  136. 
See  also  ante,  ch.  2,  §  6.  In  proceedings  against  third 
parties  (§  294)  it  is  really  important  to  notify  the  debtor 
only  of  a  motion  to  have  the  property  in  their  hands  ap- 
plied upon  the  judgment.  Up  to  that  stage  the  proceed- 
ings do  not  affect  him.     Vide  ant-,  p.  87. 
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In  A  proper  case  the  judge  may  make  an  order  under 
§  297,  applying  property  directly  upon  the  judgment,  ana 
also  appoint  a  receiver  of  such  property  as  cannot  be  thus 
applied.  Corning  v.  Tooker,  supra.  For  these  remedies 
are  cumulative.    Heroy  v.  Gibson,  supra. 

Hakeis,  J.,  said  in  Edmonston  v.  McLeod,  16  iT.  Y, 
543,  that  vphen  an  order  is  made  under  §  297,  a  receiver 
must  be  appointed  to  carry  it  into  eifect.  But  this  mere 
dictum  is  not  followed  in  practice.  For  primarily,  when 
an  order  is  made  under  §  297,  the  property,  the  subject  of 
the  order,  is  to  be  delivered  directly  to  the  creditor  or  his 
appointee.  The  People  v.  King,  supra.  And  when  a  re- 
ceiver is  appointed,  he  really  needs  the  aid  of  such  an  or- 
der only  when  the  debtor  or  third  party  refuses  to  pay  or 
deliver  to  him  the  money  or  property  to  which  he  is  en- 
titled as  such  oflScer. 

When  the  proceedings  (under  subd.  2,  §  292,)  are  taken 
before  the  court,  then  the  latter  makes  this  order  applying 
the  property  upon  the  judgment.  Bitting  v.  Vanderburgh, 
17  How.,  80.  The  court  does  not  derive  this  power  from 
§  292,  but  from  its  equitable  jurisdiction,  and  Oode,  §  244. 

When  a  third  party,  examined  under  §  294,  is  ordered  to 
pay  over  to  the  creditor  such  moneys  as  are  due  to  the 
debtor  from  him,  he  is  protected  by  the  order  against  an 
action  by  the  debtor  only  to  the  extent  that  he  has  com- 
plied with  the  order.  If  he  has  paid  over  less  than  he  was 
directed  to  do,  the  order  is  no  defence  against  a  recovery 
for  the  balance.  Per  Daly,  J.,  Hauptman  v.  Catlin,  1  E. 
D.  Smith,  737.  Nor  does  the  order  interfere  with  his  dis- 
position of  any  money  or  property  not  embraced  in  it.  Id. 
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SECTION   IV. 

Second.     Through  a  Receiver.     His  appointment- 

SECTION  298  OF  THE  CODE   OF  PROCEDURE. 

(1)  The  judge  may  also  by  order  appoint  a  receiver  of  the 
property  of  the  judgment  debtor  in  tlie  same  manner 
and  with  the  like  anthority,  as  if  the  appointment  was 
made  by  the  Court  according  to  §  244.  But  before  the 
appointment  of  such  receiver,  the  judge  shall  ascertain, 
if  practicable,  by  the  oath  of  the  party  or  otherwise, 
whether  any  other  supplementary  proceedings  are  pend- 
ing against  the  judgment  debtor,  and  if  such  proceedings 
are  so  pending,  the  plaintiff  therein  shall  have  notice  to 
appear  before  him,  and  shall  likewise  have  notice  of  all 
subsequent  proceedings  in  relation  to  said  receivership. 
No  more  than  one  receiver  of  the  property  of  a  judgment 
debtor  shall  be  appointed.  The  judge  may  also,  by 
order,  forbid  a  transfer  or  other  disposition  of  the  prop- 
erty of  the  judgment  debtor  not  exempt  from  execution, 
and  any  interference  therewith. 

(2)  Whenever  the  judge  shall  grant  an  order  for  the 
appointment  of  a  receiver  of  the  property  of  the  judg- 
ment debtor,  the  same  shall  be  filed  in  the  office  of  the 
clerk  of  the  county  where  the  judgment  roll  in  the  :ic- 
tion  or  transcript  from  justice's  judgment,  upon  which 
the  proceedings  are  taken,  is  filed  ;  and  tlie  said  clerk 
shall  record  the  order  in  a  book  to  be  kept  for  that  pur- 
pose in  his  office,  to  be  called  "book  of  orders  appointing 
receivers  of  judgment  debtors."  and  shall  note  the  time 
of  the  filing  of  said  order  therein.  A  certified  copy  of  said 
order  bball  be  delivered  to  the  receiver  named  therein, 
and  he  shall  be  vested  with  the  property  and  effects  ot 
the  judgraejat  debtor  from  the  time  of  the  filing  and  re- 
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cording  of  the  order  as  aforesaid.  The  receiver  of  tlie 
judgment  debtor  shall  be  subject  to  the  direction  and 
control  of  the  court  iu  which  the  judgment  was  obtained 
upon  which  the  proceedings  are  founded  ;  or  if  the  judg- 
ment is  upon  a  transcript  from  justice's  court,  filed  in 
county  clerk's  office,  then  he  shall  be  subject  to  the 
direction  and  control  of  the  county  court.  (3)  But  be- 
fore he  shall  be  vested  with  any  real  property  of  such 
judgment  debtor,  a  certified  copy  of  said  order  shall  also 
he  filed  and  recorded  in  the  office  of  the  clerk  of  the 
county  in  which  any  real  estate  of  such  judgment  debtor, 
sought  to  be  effected  by  such  order,  is  situated,  and  also 
in  the  office  of  the  clerk  of  the  county  in  which  such 
judgment  debtor  resides." 

This  section  has  been  amended  some  four  times.  The 
parygraph  numbered  "  2  "  was  added  in  1862,  and  that 
numbered  "  3  "  in  1863. 

In  1848  and  1849  the  section  consisted  only  of  the  first 
and  last  sentences  of  the  first  paragraph.  The  inter- 
mediate part  was  added  in  1851. 

In  vrhat  cases  appointed. 

(1)  In  every  case  where  available  property  of  the  judg- 
ment debtor  is  sought  to  be  reached  by  supplementary 
proceedings,  and  it  cannot  be  directly  applied  upon  the 
judgment  by  order  under  §  297,  a  receiver  must  he  ap- 
pointed ;  that  is,  where  debts,  claims,  demands,  &c.,  are 
to  he  collected,  or  property  is  to  be  converted  into 
money,  or  an  action  is  to  be  brought  to  determine  con- 
flicting claims  to  property,  or  any  other  act  is  necessary 
and  proper  to  husband  the  debtor's  assets,  and  appro- 
priate them  to  the  payment  of  the  judgment  upon  which 
the  proceedings  are  founded,  a  receiver  must  be  ap- 
pointed. It  is  thus  seen  that  a  receiver  may  be  ap- 
pointed for  two  purposes :  (1)  to  receive  the  debtor'^ 
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property,  convert  the  same  into  money,  and  apply  the 
proceeds  upon  the  judgment ;  (2)  to  seek  by  an  action 
the  recovery  of  that  which  the  debtor  lias  fraudulently 
trniisFerred.  He  may  be  appointed  with  the  first  capac- 
ity only  ;  and  he  is  tlien  a  special  receiver. 

(2)  In  the  country  districts  it  lias  been  held  that  a  re- 
ceiver can  only  be  appointed  in  proceedings  instituted 
under  §  292,  and  upon  notice  to  the  debtor,  (Kemp  v. 
Harding,  4  ITow.,  178  ;  Dorr  v.  Nixon,  5  Id.,  29).  The 
same  was  also  held  at  special  term.  Supreme  Court, 
fifth  district ;  (Barker  v.  Johnson,  4  Ahi.,  435.)  But 
since  this  decision,  it  has  been  settled  in  this  district,  as 
we  have  seen,  that  proceedings  may  be  taken  under 
§  294  without  any  instituted  under  §  292,  and  -without 
notice  to  the  debtor,  and  his  property  applied  upon  the 
judgment  by  order  under  §  297.  Ante,  ch.  2,  §  6,  p.  87. 
So  it  follows  as  a  necessary  consequence,  that  a  receiver, 
if  requisite  to  effectuate  or  complete  the  relief,  will  be 
appointed,  and  without  notice  to  the  debtor  where  none 
can  be  given ;  as  where  claims  are  to  be  collected  or 
chattels  converted  into  money.  See  Hazewell  v.  Pen- 
man, 13  Sow.,  114. 

A  receiver  was  appointed  in  proceedings  merely  under 
§  294  in  the  Superior  Court  of  tlie  city  of  New  York. 
See  Hanson  v.  Tripler,  3  Sandf.  &  Gt.,  733. 

(3)  A  receiver  may  also  be  appointed  in  proceedings 
befoie  return  of  execution  (under  subd.  2  or  4  of  §  292). 
This  is  clear  on  the  face  of  subd.  2.  See  also.  The  People 
v.  Hulburt,  5  How.,  416,  where  the  Court  hold  that  the 
clause  "  in  the  same  manner,  &c.,  as  if  the  appointment 
were  made  by  the  Court  according  to  §  244 "  only  re- 
lates to  the  mode  or  foim  of  the  appointment ;  while  the 
case  or  circumstances  which  authorize  it,  are  found  in 
§  292.     The  contrary  was  held  in  Darrow  v.  Lee  (N.  T, 
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Common  Pleas  General  Term),  16  Abi.,  215,  where  pro- 
ceedings were  taken  under  §  29i  before  the  return  ot  the 
execution,  and  a  receiver  appointed  to  test  the  ownership 
of  certain  moneys  in  the  hands  of  the  third  party.  This 
was  clearly  impro]jer.      Vide,  infra. 

As  to  the  appointnient  of  a  receiver  when  the  proceed- 
ings are  commenced  by  warrant.  See  Wilson  v.  An- 
drews, 9  How.,  39.  In  fact  it  seems  not  to  admit  of  a 
doubt  that  in  proceedings  instituted  before  the  return  of 
execution,  or  in  those  under  §  294,  a  receiver  may  be  ap- 
pointed if  necessary  to  complete  the  relief  to  which  the 
creditor  is  entitled.  Without  this  power  such  proceed- 
ings would  be  useless  in  many  instances.  But  a  receiver 
appointed  in  such  a  case  is  a  special  receiver.  In  the 
one  case  he  is  vested  only  with  the  concealed  and  equit- 
able property  disclosed  on  the  examination  ;  and  in  the 
other  with  the  property  and  debts  belonging  to  the  judg- 
ment debtor  and  found  in  the  hands  of,  or  owed  by,  the 
third  party ;  because  the  proceedings  before  return  of 
execution  and  under  §  294,  are  instituted  to  reach  spe- 
cific property  only,  and  not  to  discover  and  reach  prop- 
erty generally. 

No  receiver  will  be  appointed  in  anj^  proceedings  in- 
stituted before  return  of  the  execution  for  the  mere  pur- 
pose of  bringing  an  action  to  set  aside  a  fraudulent  or 
illegal  transfer  of  property,  or  to  test  the  ownership 
thereof  by  suit,  except  in  the  instance  mentioned  in  ch.  2, 
§  3,  p.  73,  where  a  fraudulent  transfer  is  made  after  a 
demand  by  the  creditor.  A  receiver  appointed  in  such 
proceedings  could  not  maintain  an  action  of  that  kind. 

But  in  proceedings  under  §  294  taken  after  return  of 
the  execution,  a  receiver  may  no  doubt  be  j.ppclnted 
with  power  to  maintain  such  an  action  against  the  third 
party.  ^ 
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(4)  If  tlie  judge  lias  jurisdiction  of  the  subject  matter, 
he  umj  appoint  a  receiver  upon  tlie  debtor's  voluntary 
appearance  and  submission  to  an  examination  without 
affidavit  or  order.  Bingham  v.  Disbrow,  14  Aii.,  251 ; 
S.  C,  3T  Bai-h.,  24.     Seej)ost,  eh.  4,  §  5. 

A  third  person  sued  by  the  receiver  to  recover  property  of 
tlie  debtor  in  his  hands,  cannot  object  to  the  receiver's  ap- 
pointment on  the  ground  of  any  mere  irregularity.  It 
seems,  hovs^ever,  that  he  might  object  for  want  of  jurisdic- 
tion in  the  appointment.  Supreme  Court,  Gen'l.  T.,  First 
District,  Taylor  v.  Whitney,  12  Ahb.,  465 ;  Eichards  v. 
Allen,  3  K  J).  Smith,  399 ;  also,  Bangs  v.  Duckinfield,  18 
J\r.  T.  R.,  592. 

No  Property. 

The  appointment  of  a  receiver  in  a  creditor's  bill,  as  we 
have  seen  {ante,  p.  2),  was  almost  a  matter  of  course,  es- 
pecially if  the  debtor  was  under  an  injunction.  In 
Myre's  Case,  2  Ahh.,  476,  the  Supreme  Court  (Sp'l.  T., First 
District)  applied  this  rule  to  supplementary  proceedings. 
But  the  rule  is  not  rigidly  followed.  And  it  is  right  that 
it  should  not ;  these  proceedings  do  not  intend  that  they 
should  be.  Here  the  examination  precedes  the  applica- 
tion, and  traverses  the  whole  field  of  inquiry  as  thoroughly, 
almost,  as  a  bill  of  discovery  could  do,  in  order  to  inform 
the  judge  whether  there  is  any  occasion  for  a  receiver.  If 
no  property  or  transaction  be  disclosed  making  it  proper 
that  such  an  officer  should  be  appointed,  none  should  be 
had.  See  ante,  ch.  1,  §  10.  It  was  otherwise  in  a  cred- 
itor's bill  {ante,  p.  3). 

This  is  the  rule  in  the  New  York  Superior  Court,  where 
the  proceedings  are  dismissed  and  the  injunction  dis- 
solved, if  no  property  has  been  discovered  or  no  ground 
shown  for  the  appointment  of  a  receiver.  See  Hoffinan'!" 
Prov.  Eem.,  p.  524-5. 
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But  if  available  property  is  discovered  not  directly  ap- 
plicable by  order  or  a  transaction  disclosed,  wliich  wears 
a  badge  of  fraud  as  against  tbe  creditor,  a  receiver  will  be 
appointed.  And  it  is  no  answer  to  a  motion  for  a  receiver 
in  such  a  case,  that  the  property  sought  to  be  reached  can 
be  levied  upon,  and  that  the  title  can  then  be  tried  in  an 
action  in  the  nature  of  replevin  ;  for  the  creditor  is  en- 
titled to  a  receiver,  and  is  not  obliged  to  have  the  prop- 
erty levied  upon  in  order  to  test  the  right  to  it  in  that 
manner.  Todd  «.  Crooke,  4  Sandf.  8.  Ct.,  694  ;  S.  C,  1 
Code  R.  [N.  *?.],  324;  also,  Heroy  v.  Gibson,  10  Bosw., 
591. 

Nor  is  it  any  answer  that  the  debtor  has  no  other 
property  than  an  equity  of  redemption  in  some  real 
estate  heavily  mortgaged,  which  he  has  always  been  wil- 
ling that  the  sheriif  should  sell  on  execution,  so  that  the 
right  of  redeeming  it  under  the  Revised  Statutes  might 
be  preserved  to  him.  Supreme  Ct.,  General  T.,  Bailey  v. 
Lane,  15  Ahb.,  373,  note. 

Nor  is  it  any  answer  that  the  debtor  offered  to  turn  out 
to  the  sheriff  STifEcient  property  to  satisfy  the  judgment. 
For  the  debtor  has  his  remedy  against  the  sheriff  if  he 
makes  a  false  return.  Balde  v.  Smith,  5  €h.  Sent.  Ifo.  2, 
p.  11.  Nor  is  it  any  objection  that  the  property,  as  things 
in  action,  or  an  interest  in  an  existing  partnership  disclosed 
on  the  examination,  is  alleged  by  the  debtor  to  be  of  no 
value.     "Webb  v.  Overraann,  6  Abb.,  92. 

■When  appointed. 

The  proceeding  for  the  appointment  of  a  receiver  is 
enmmary,  and  in  theory  follows  directly  upon  the  close  of 
the  examination,  while  the  parties  are  before  the  judge, 
and  without  notice.  Todd  j.  Crooke,  stipra ;  see,  also, 
Edwards  on  Receivers  in  Equity,  p.  ^Q.  In  People  v. 
Mead,  29  Row.,  360,  Sp.  T.,  the  court  held  that  a  receivei 
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may  be  appointed  at  any  stage  of  the  proceedings  in  the 
discretion  of  the  officer ;  that  it  is  advisable  to  make  the 
appointment  as  soon  as  any  property  is  disclosed  of  snch  a 
nature,  that  it  might  be  otherwise  dissipated  during  the 
delay  which  often  attends  the  progress  of  these  proceed- 
ings; and  that  the  inquiry  may  be  continued,  and  the  debtor 
and  witnesses  examined  after  the  appointment,  the  same 
as  in  a  creditor's  bill. 

Notice. 

If  the  examination  has  been  taken  by  a  referee,  the 
debtor  must  have  notice  of  the  time  and  place  of  a  motion 
for  a  receiver.  Todd  v.  Crooke,  supra.  So,  where  third 
parties  or  witnesses  only  are  examined  before  the  judge, 
and  the  debtor  is  not  present  nor  represented,  no  receiver 
can  be  appointed  without  notice  to  him  or  his  attorney  in 
the  proceedings.  See  Edwards  on  Receivers  in  Ec[..,  p.  IT. 

Notice  of  such  motion 

May  be  served  on  his  attorney  in  the  proceedings. 

Length  of  the  notice. 

In  Leggett  w.  Sloan,  24  How.,  479,  the  Court  said  that 
the  application  to  appoint  a  receiver  under  supplementary 
proceedings  is  not  a  notice  within  section  402  of  the  Code 
of  Procedure.  But  the  only  point  in  question  in  this  case  was 
wliether  third  persons  who  had  like  proceedings  pending 
against  the  same  debtor,  were  entitled  to  eight  days'  no- 
tice. The  Court  held  they  were  not.  The  practice  at  the 
Chambers  of  the  Supreme  Court,  First  District,  is  to  give 
a  notice  of  two  or  four  days.  The  application  for  a  re- 
ceiver under  the  creditor's  bill  was  a  special  motion,  and 
served  like  ordinary  notices.  Edwards  on  JSec.  in  Eq.,  17. 

For  a  special  motion  a  notice  of  at  least  eight  days  had 
to  be  given,  if  the  solicitor  of  the  adverse  party  resided 
over  one  hundred  miles  from  the  Court ;  if  he  resided  over 
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fifty  but  not  exceeding  one  hundred  miles  therefrom,  then 
a  notice  of  six  days  was  given ;  in  all  other  cases,  four 
days.  The  summary  nature  of  supplementary  proceedings 
seem  to  contemplate  a  notice  of  less  than  eight  days  for 
an  order  under  section  297  or  298,  notwithstanding  the 
broad  definition  of  a  motion  in  section  401  of  the  Code. 
However,  if  there  should  be  any  doubt  upon  this  point, 
and  a  shorter  notice  is  desired,  an  order  to  show  cause  may 
be  procured. 

Without  notice. 

It  is  held  in  Kemp  v.  Harding,  and  Dorr  v.  Noxon,  su- 
pra, that  no  receiver  can  be  appointed  without  notice  to 
the  debtor.  These  cases  cite  and  apply  to  supplementary 
proceedings,  the  rules  as  to  notice,  observed  in  the  appoint- 
ment of  a  receiver  in  a  creditor's  bill. 

But  according  to  the  practice  followed  in  the  first 
district,  as  we  have  seen  above,  if  no  notice  can  be  given 
to  the  debtor  in  proceedings  under  §  294,  a  receiver  may 
nevertheless  be  appointed  in  a  proper  case. 

So  also,  if  in  proceedings  under  §  292,  the  debtor 
should  abscond  after  the  service  on  him  of  the  supplemen- 
tary order,  so  that  no  further  order  or  notice  could  be 
served  on  him,  the  judge  or  Court  would  no  doubt  in  a 
proper  case  appoint  a  receiver  without  notice.  See  the 
opinion  of  Haeeis,  J.,  in  Edmonston  v.  McLoud,  16  iV. 
Y.,  645,  as  to  continuing  the  proceedings  where  the 
debtor,  after  being  duly  served,  fails  to  appear  in  obedi- 
ence to  the  order.  A  receiver  was  appointed  in  chancery 
without  notice  where  the  defendant  had  absconded  to 
prevent  service  of  subpoena,  or  where  he  was  out  of  the 
jurisdiction  of  the  State  ;  and  in  similar  cases.  People 
V.  Norton,  1  Faiffe,  17  ;  2  Faige,  438, 450 ;  8  Id.,  373, 481 , 

The  manner  of  notifying 

The  debtor  of  an  application  for  a  receiver,  may  be 
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prescribed  by  the  judge,  -vvliere  no  personal  notice  can  bo 
served  on  him  and  he  has  no  attorney  in  the  proceedings. 
In  proceedings  under  §  -9i,  it  is  clearly  as  much  within 
the  discretion  of  the  judge  whether  and  how  notice  shall 
be  given  of  a  motion  for  the  appointment  of  a  receiver  as 
a  notice  of  any  other  application  is  in  the  same  proceed- 
ings.    Ante,  ch.  2,  §  6. 

Notice  to   Thiid  Persons. 

The  judge,  before  making  the  appointment  is  also  to  as- 
certain, if  practicable,  whether  other  like  proceedings  are 
pending  against  the  debtor,  and  if  there  are,  the  plaintiff 
therein  is  to  have  notice.  13ut  failing  to  ascertain  such 
fact,  or  to  give  the  notice,  does  not  avoid  the  order  of  re- 
ceivership ;  nor  of  itself  render  it  voidable.  Lottimer  v 
Lord,  4  E.  D.  Smith,  183. 

This  clause  in  §  298  is  merely  directory. 

Iieugth  o£ 

This  last  notice  need  not  be  eight  days  long.  Leggett-  v. 
Sloan,  supra. 

A  stranger 

Who  has  no  proceedings  pending  against  the  debtor  is 
not  entitled  to  notice  on  the  ground  that  he  has,  or  claims 
to  have,  a  lien  on  the  funds  sought  to  be  reached.  Cor- 
ning V.  Glenville  "Woolen  Company,  14  Abb.,  339.,  There 
is  no  provision  for  notifying  judgment  creditors  who  h&ve 
commenced  creditor's  actions  against  the  same  debtor, 
and  who  may  have  a  receiver  already  appointed,  or  ac- 
quired a  lien,  as  they  may  do  by  service  of  summons  and 
injunction  order.     See  Myrick  v.  Selden,  36  Barb.,  15. 

If  the  creditor  is  not  ready  to  apply  for  a  receiver  at 
the  close  of  the  examination,  he  must,  according  to  Squire 
V.  Young,  1  Bosw.,  690,  procure  a  regular  adjournment 
to  a  future  day  for  that  purpose. 


ONE   RECEIVER   ONLY   APPOINTED.  139 

Motion,  How  Made. 

The  motion  is  made  upon  the  proceedings  and  the  evi- 
dence taken  therein ;  or  upon  the  proceedings  and  the 
referee's  report  of  the  facts.  See  Todd  v.  Crooke,  supra. 
ISTo  copy  of  the  examination  need  be  served  on  the  debtor 
or  on  any  otlier  person.  But  where  a  referee  is  appointed 
to  find  and  report  tlie  facts  found  from  the  examination, 
should  not  a  copy  of  his  findings  be  served  on  the  debtor, 
when  the  report  is  not  filed  ?  For  in  such  a  case  the  mo- 
tion for  a  receiver  is  based  on  this  report.  The  court,  in 
People  V.  Mead,  supra,  thought  that  a  receiver  might  bo 
appointed  upon  the  return  of  the  supplementary  order, 
and  before  examination.  A  receiver  may  also  be  ap- 
pointed upon  the  debtor's  consent.  Bingham  v.  Disbrow, 
14  Abb.,  251 ;  S.  C,  37  Barb.,  24. 

Third  Party. 

If  any  notice  to  a  third  party  (under  §  294),  of  motion 
for  a  receiver  is  necessary,  it  should,  no  dorbt,  be  of  the 
same  kind  and  accompanied  by  the  same  papers  as  a  no- 
tice to  the  debtor.  But  generally,  there  is  no  need  of 
notice  to  a  third  party.  The  foregoing  rules  as  to  notice 
and  on  what  the  motion  for  a  receiver  is  founded,  &c.,  ap- 
ply equally  to  an  application  against  the  debtor  or  a  third 
party,  for  the  payment  of  money  or  the  delivery  of  prop- 
erty to  the  creditor  or  receiver  ;  because  all  such  applica- 
tions are  for  the  sequestration  of  property. 

One  Receiver  only. 

No  more  than  one  receiver  of  the  property  of  the  debtor 
shall  be  appointed.  §  298  ;  Myrick  v.  Selden.  If  two  or 
more  happen  to  be  appointed,  and  there  is  a  confiict  be- 
tween them,  the  date  of  appointment  or  of  the  order  ot 
reference  to  select,  will  determine  the  priority  between 
them.  Deming  v.  The  K  Y.  Marble  Co.,  12  Abb ,  66  ; 
Lottimer  v.  Lord,  supra. 
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Who  must  Appoint  ? 

The  judge  who  made  the  order  instituting  the  proceed- 
ings must  appoint  the  receiver.  No  other  judge  can. 
Smith  V.  Johnson,  7  How.,  39.  Here  the  proceedings 
were  before  a  county  judge,  and  the  motion  for  a  receiver 
was  made  to  a  Supreme  Court  justice.  But  where  an- 
other judge  may  contiuue  the  proceedings,  he  can  make 
the  appointment.  It  is  clear  from  §  298,  that  the  order 
of  appointment  must  be  made  by  the  judge ;  that  while 
he  inay  refer  it  to  a  referee  to  select  and  report  a  proper 
person  for  receiver,  he  cannot  so  refer  the  appointment  it- 
self, as  was  done  in  the  creditor's  bill. 

The  court  appoints  the  receiver  in  the  proceedings  un 
der  subd.  2  of  §  292,  when  they  are  instituted  before  the 
court. 

TTnder  vrhose  control  the  Receiver  is. 

Vide  amendment  to  §  298,  which  has  repealed  the  de- 
cision in  Webber  v.  Hobbie  (13  How.,  382),  that  the  re- 
ceiver was  under  the  control  of  the  judge  who  appointed 
him.  He  must  obtain  leave  to  sue  or  defend  from  the 
court  whose  officer  he  is  ;  he  must  account  to  the  same 
tribunal ;  and  generally  all  motions  by  or  against  him 
must  be  made  to  such  court.  If  the  receiver  is  appointed  up- 
on a  judgment  in  another  court  he  will  be  under  the  control 
of  the  court  upon  whose  judgment  he  was  first  appointed. 
Banks  v.  Potter,  21  How.,  469. 

Fraud  in  Appointing. 

An  appointment  of  a  receiver  obtained  through  fraud  or 
collusion  will  be  revoked.  The  coiu*t  will  not  stop  to  in- 
quire whether  it  is  a  suitable  appointment.  The  fact  that 
it  was  thus  procured  presumes  it  to  be  an  improper  ona 
Lottimer  v.  Lord,  supra. 

The  effect  of  the  Appointment 

On  the  debtor's  property  is  like  that  of  a  sheriffs  lew 
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It  constitutes  a  lien  on  all  his  reachable  property  to  tlie 
extent  of  the  judgment  and  the  costs.  Delay  or  negligence 
on  the  part  of  the  receiver  to  take  possession  of  the  prop- 
erty will  not  impair  this  lien,  unless  the  delay  is  the  re- 
sult of  a  fraud  or  collusion  between  the  creditor  and  tlie 
receiver.  When  that  is  made  to  appear,  the  creditor's  pri- 
ority under  a  receivership,  like  under  a  dormant  execu- 
tion, will  be  postponed  to  subsequent  liens.  So  an  unreas- 
onable delay  to  take  possession  of  any  property,  though 
without  the  active  participation  of  the  creditor,  would  de- 
stroy this  lien  as  against  third  parties  ;  especially  if  it  in- 
terfered with  rights  subsequently  acquired  in  good  faith. 
But  where  the  receiver's  lien  is  unimpaired,  all  subsequent 
levies  and  claims  are  subject  to  it.  Wilson  v.  Allen,  6 
Barh.,  542 ;  Fessenden  v.  Woods,  3  Bosw.,  550.  This  is 
so,  although  the  sheriff  makes  a  levy  on  the  property  be- 
tween the  appointment  of  the  receiver  and  the  filing  of 
the  required  bond.  Steele  v.  Sturges,  5  Abb.,  442.  In 
short,  on  these  points  the  lien  by  the  receiver's  appoint- 
ment and  that  by  the  sheriff's  levy  are  governed  by  the 
same  rules. 


SECTION  V. 

When  fhe  receiver  is  vested  with  the  property,  and  when 
entitled  to  its  possession. 

The  Vesting. 

By  the  amendments  of  1862  and  1863  to  §  298,  the  re- 
ceiver becomes  vested  with  the  debtor's  personal  property 
from  the  date  of  filing  and  recording  the  order  of  receiv- 
ership in  the  clerk's  office  of  the  county  where  the  judg- 
ment roll,  or  the  transcript,  if  the  judgment  is  of  an  infe- 
rior court,  is  filed  ;  and  with  his  real  property  from  the 
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date  of  filing  and  recording  the  order,  or  a  certified  copy 
tliereof,  in  the  clerk's  oflice  of  the  county  where  the 
property  is  situated,  and  also  in  the  clerk's  office  of  the 
county  where  the  debtor  resides.  If  the  debtor  is  a  non 
resident,  this  latter  clause  is  inapplicable,  and  the  creditoi 
complies  with  the  requirement  of  the  section  by  filing  the 
order  in  the  clerk's  office  of  the  county  where  the  judgment 
roll  or  such  transcript  is  filed,  and  a  certified  copj'  thereof 
in  the  clerk's  office  of  the  county  where  the  real  estate  is 
situated.  The  law  of  vesting,  as  declared  in  this  section, 
literally  attaches  only  to  a  receivership  granted  by  a  judge  ; 
but  query,  does  it  apply  to  a  receivership  granted  by 
the  court  in  proceedings  under  subd.  2,  §  292,  or  is  the 
latter  governed  by  the  rule  which  prevails  in  equitable  ac- 
tions?   By  the  latter  rule,  no  doubt. 

This  is  a  matei'ial  alteration  in  the  law  of  vesting.  Un- 
der the  creditor's  bill  and  the  practice  in  these  proceed- 
ings prior  to  the  above  amendment  of  1862,  the  receiver 
had  to  file  the  requisite  security  before  the  debtor's  prop- 
erty vested  in  him.  But  upon  filing  that,  his  title  related 
back  and  attached  from  the  date  of  the  order  for  his  ap- 
pointment. Banks  v.  Potter,  21  How.,  469  ;  Porter  v. 
Williams,  5  Seld.,  142 ;  Voorhees  v.  Seymour,  26  Ba/i., 
569.  There  is  no  such  relation  now,  except  in  the  nature 
of  a  priority  between  supplementary  creditors.  The  amend- 
ment of  1863  also  settled  a  disputed  point :  to  wit, whether 
the  order  of  receivership  vests  the  receiver  witli  the  debt- 
or's real  property  without  an  assignment  from  the  latter  to 
be  recorded  as  a  conveyance  of  real  estate.  Thus  5  *S^<  Id., 
142,  held  that  it  did,  while  19  N.  Y,  374,  and  33  Bari., 
498,  held  that  it  did  not.  But  the  receiver  does  not  become 
vested  with  property  which  the  debtor  acquired  after  the 
commencement  of  the  proceedings  ;  (Campbell  v.  Genet,  2 
ITilt.,  290  ;)  much  less  with  property  acquired  after  his  ap- 
pointment. GrsiSv.  Bennett,  25  How.,  470 ;  Genet  v.  Foster, 
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18  LI.,  50.  Tfor  does  he  become  vested  with  the  right  of 
action  for  taking  and  converting  property  exempt  from  ex- 
ecution, nor  with  the  judgment  recovered  thereon.  Andrews 
■y.Eowan,28  How.,  126. 

Hoifman  {Prov.  Rem.,  p.  526.)  thinks  that  the  order 
must  be  actually  recorded  before  the  receiver  is  vested 
with  any  property.  But  does  not  the  term  "record- 
ing" in  this  section  mean  what  it  does  in  the  Re^^sed 
Statutes,  when  applied  to  deeds  of  real  estate  ?  A  deed  is 
recorded  from  the  time  of  its  delivery  to  the  register  for 
that  purpose.  1  R.  S.,  p.  760,  §  24.  There  is,  however,  a 
diiference  between  the  two  cases — perhaps  a  material  one. 
The  recording  of  a  deed  of  conveyance  is  only  intended  to 
operate  as  a  notice,  while  the  recording  of  the  order  of  re- 
ceivership is  one  of  the  necessary  acts  to  vest  the  title  of 
real  property  in  the  receiver. 

The  Bo::d  and  Security. 

But  before  the  receiver's  appointrcent  is  complete  so  as 
to  authorize  him  to  act,  and  take  possession  of  the  debtor's 
property,  he  must  execute  and  file  the  required  bond. 
Yoorhees  v.  Seymour,  supra  ;  Conger  v.  Sands,  19  How., 
8  ;  Banks  v.  Better,  supra. 

The  appointment  divests  the  debtor  of  the  property,  and 
vests  it  in  the  receiver  as  an  officer  of  the  court,  but  the 
latter  is  restrained  from  taking  possession  thereof  or  exer- 
jising  any  of  the  powers  or  duties  of  his  office,  until  the 
required  bond  is  given.  Hence  property  of  the  debtor 
■jaken  by  the  sheriff  on  execution  or  attachment,  between 
■;he  appointment  and  the  filing  of  the  required  bond,  must 
oe  surrendered  to  the  receiver. 

If  he  fails  to  give  the  required  bond,  the  order  is  not 
thereby  invalidated,  but  the  effect  is  the  same  as  if  he  had 
iuritantly  complied,  and  had  afterwards  been  removed  and 
a)  other  appoin''od  in  his  place.     The  title  of  his  successor 
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relates  back  to  the  first  appointment.  Yide  Steel  v.  Stur- 
ges,  5  Abh.,  4A2.  This  rule  applies,  no  matter  when 
the  supersedure  takes  place.  If  a  receiver  does  not  give 
the  requisite  bond  within  a  reasonable  time  after  notice  of 
his  appointment,  or  within  such  further  time  as  the  court 
may  give  him,  he  will  be  removed  and  another  appointed 
in  his  stead. 

The  bond  is  executed  by  the  receiver  with  two  sureties. 
The  penalty  is  double  the  amount  of  the  property  in 
bulk  which  is  likely  to  come  into  his  hands,  or,  if  the 
property  is  real  estate,  double  the  yearly  value  of  the  es- 
tate. Edvmrds  on  Receivers  in  Equity,  92.  The  bond 
may  be  executed  to  the  clerk  of  the  court,  where  the 
judgment  roll  or  the  transcript  of  the  justice's  judgment  is 
filed,  or  to  the  people  of  the  State,  which  latter  is  prefer- 
able. It  is  executed  and  proved  or  acknowledged,  like  a 
deed  of  real  estate  is  required  to  be  before  it  can  be  re- 
corded. If  there  are  sureties,  they  must  justify  each  in 
the  amount  of  the  penalty,  and  must  be  residents  and  free- 
holders, or  householders,  within  the  State.  The  bond 
must  be  approved  by  the  judge  who  made  the  order  of 
receivership,  or  by  a  judge  who  may  continue  the  pro- 
ceedings, or  by  the  court  where  the  proceedings  are  insti- 
tuted there  under  subd.  2  of  §  292,  and  then  filed  with  the 
clerk  of  the  court  where  the  judgment  roll  is  filed,  or  of 
the  court  into  which  the  judgment,  if  of  an  inferior  court; 
has  been  docketed  by  the  filing  of  the  transcript. 

No  Security. 

The  judge  or  court  can  dispense  with  security  in  a 
proper  case,  but  not  with  a  bond.  That  must  be  executed 
and  filed  in  all  cases.  Thus,  where  the  receiver  gave 
ample  security  on  his  first  appointment,  it  is  not  necessary 
that  he  give  further  security  iipon  a  subsequent  re-appoint- 
ment in  the  same  estate,  and  during  the  pendency  of  the 
first  appointment.  For  the  security  in  a  subsequent  bond  is 
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only  intended  to  cover  property  acquired  since  the   first 
appointment.      N.  Y.  Com.  Pleas,  Banks  v.  Potter,  supra. 

Possession  of  the  Property. 

After  the  receiver  has  filed  the  requisite  bond,  he  is  en- 
titled to  the  immediate  possession  and  control  of  all  such 
reachable  property  and  effects  of  the  debtor  as  are  in  his 
possession,  or  in  the  hands  of  any  other  person  (§  297  ;  see 
Van  Eensselaer  v.  Emery,  9  How.,  136) ;  or  were  thus 
circumstanced  at  the  date  of  vesting,  though  since  trans- 
ferred, and  claimed  by  another.  Vide  Steele  i\  Sturges, 
5  Abi.,  4:4:2.  He  is  also  entitled  to  the  immediate  pos- 
session of  the  reachable  joint  or  partnership  property 
of  several  debtors,  though  all  were  not  served  with  the 
summons  in  the  action  (§  294  ,  or  the  proceedings  were 
not  instituted  against  all.  All  such  property  vested  in 
him  by  his  appointment.  This,  of  course,  does  not 
include  property  acquired  since  the  supplementary  pro- 
ceedings were  commenced. 

Property  ■which  cannot  be  delivered  to  the  receiver. 

He  is  not  entitled  to  the  delivery  of  any  property  of 
which  the  debtor  has  the  mere  naked  possession,  as  a  ten- 
ancy at  suffrage  (Gardener  v.  Smith,  2:.*  Ba7'h.,  68) ;  or 
which  the  debtor  holds  solely  as  a  trustee  under  the  Re- 
vised Statutes  ;  for  this  latter  is  a  personal  trust.  In  short, 
he  is  not  entitled  to  the  possession  of  any  property,  or  the 
payment  of  any  money,  which  tlie  court  or  the  judge,  un- 
der §  297,  would  not  order  to  be  delivered  up  or  paid  by 
the  debtor  or  third  person  on  the  ground  of  disputed  own- 
ership. Ante,  ch.  3,  §  3.  In  all  such  cases,  the  property, 
interest  or  debt  is  recoverable  by  the  receiver  only  in  an 
action  brought  to  determine  the  disputed  title  or  claim. 
He  may,  however,  have  an  order  forbidding  a  transfer  or 
other  disposition  of  the  property  or  interest  claimed,  till 

he  is  enabled  to  comrasnce  the  action,  and  prosecute  the 
10 
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same  to  judgment  and  execution.  §  299.  If  this  sliould 
not  be  a  sufficient  protection,  the  court  may,  cm  motion, 
and  on  giving  further  security  if  requisite,  extend  the  re- 
ceivership over  such  property  pending  the  litigation,  and 
order  the  same  into  the  possession  of  the  receiver.  Ed- 
wards on  Receivers  in  Eqidty,p.  390  ;  Eobeson  v.  Ford, 
3  Edw.,  441.  This  is  like  the  orainary  application  in 
equity  suits  for  a  receiver  to  preserve  the  property  during 
the  litigation.  The  ^People  v.  King  (9  How.,  97),  holds 
that  if  any  money  or  other  article  capable  of  delivery,  be- 
longing to  the  debtor,  is  in  the  hands  of  a  third  person, 
who  makes  a  claim  to  it,  the  receiver  should  obtain  an  or- 
der according  to  subd.  5,  §  244,  of  the  Code,  directing  the 
claimant  to  deposit  it  in  court  to  abide  the  event  of  the 
action. 

Tha  reason  of  the  rule 

Requiring  the  receiver  to  seek  by  action  the  recovery 
of  property  of  disputed  title,  or  of  a  denied  indebtedness 
is.  that  in  the  sequestration  of  the  judgment  debtor's  pro- 
perty in  this  summary  way,  no  act  is  to  be  done  which 
will  place  a  third  person  who  claims  the  property  as  his, 
'  in  a  position  where  his  rights  can  only  be  asserted  in  a 
suit  in  which  he  is  plaintiff.  Rodman  v.  Henry,  iV.  Y., 
482.  Hence  it  was  held  in  this  case  that  where  property 
in  the  debtor's  possession  is  claimed  by  another,  it  caimot 
be  delivered  to  the  receiver.  It  can  be  obtained  only  by 
action.  Here  the  claimant  showed  some  real  ground  for 
his  claim.  But  all  these  claims  of  adverse  title  or  inter- 
est must  antedate  the  vesting,  for  any  such  claim  by 
transfer  or  otherwise  from  the  debtor  after  that  period, 
is  utterly  void  and  will  be  disregarded ;  and  further,  as 
was  said  in  the  third  section  of  this  chapter,  a  claim  of 
this  kind  must  rest  on  some  foundation  which  presents  an 
issuable  fact,  or  else  the  court  or  judge  is  justified  in  dis- 
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regacding  it  and  ordering  the  property  to  be  delivered 
or  transferred  to  tlie  receiver. 

Delivery  of  property,  how  compelled. 

Property  to  which  the  receiver  is  entitled,  must  be 
delivered  to  him  on  the  completion  of  his  appointment. 
Its  delivery,  vs'here  such  is  necessary,  may  be  compelled 
by  order  under  §  297,  and  by  punishment  as  for  contempt. 
V/'dfi  also  Code,  §  24i,  subd.  6  ;  Edmonston  v.  McLoud, 
16  JV.  Y.,  543.  See  next  section,  "  Duties."  Inasmuch 
as  the  order  of  appointment  of  itself  does  not  oblige  the 
judgment  debtor  or  a  third  party,  at  the  risk  of  punish- 
ment for  contempt,  to  deliver  the  property  in  his  posses- 
sion to  the  receiver,  it  is  advisable  to  incorporate  in  it  an 
order  according  to  §  297  to  the  effect  that  upon  the  re- 
ceiver's completing  his  appointment  such  property  be 
forthwith  delivered  to  him.  See  Watson  v.  Fitzsimmons, 
5  Diter,  629.  This  vidll  often  save  the  trouble  of  a  sepa- 
rate application  for  a  like  order  if  the  former  has  been 
duly  served.  It  will  however  be  frequently  necessary  to 
obtain  an  order  more  explicit  and  specific  for  the  deliv- 
ery of  property  than  can  be  inserted  in  the  order  of  re- 
ceivership.    See  p.  155. 

No  order  against  a  third  person  unless  made  a  party  under  §  294. 
It  is  proper  to  remark  here  that  no  third  person  can  be 
ordered  under  §  297  or  enjoined  under  §  299,  unless 
he  has  been  proceeded  against  under  §  294.  Woodman 
V.  Goodenough,  18  Abb.,  265 ;  King  v.  Tuska,  1  Buer,  635 ; 
and  a  provision  in  an  order  made  in  proceedings  under 
§  292,  that  a  third  person  pay  money  to  the  creditor,  will 
be  stricken  out  on  motion.  Woodman  v.  Goodenough, 
supra.  Therefore,  if  a  third  person  has  property  of,  or  is 
.  indebted  to,  the  judgment  debtor,  it  is  best  to-  proceed 
against  him  under  §  294,  even  after  the  appointment  of 
the  receiver  (see  ante,  p.  86)  to  the  end  that  an  order 
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may  be  obtained  against  him  under  §  297  or  299.  It  was 
held  in  Albany  City  Bank  v.  Scbermerhorn,  9  Paige,  372, 
that  the  court  cannot  protect  a  receiver  by  summary  pro- 
ceedings against  a  person  not  a  party  to  the  action  who 
seizes  property  not  in  the  receiver's  or  his  agent's  posses- 
sion.    Here  we  see  the  advantage  of  §  294. 

Assignment. 

A  judge  of  the  court  or  a  county  judge  has  in  these 
proceedings  the  power  of  a  court  of  equity  to  compel  the 
debtor  to  execute  a  conveyance  of  his  real  property  sit- 
uated in  another  State.  Fenner  v.  Sanborn,  37  Barh., 
610 ;  see  also  Bunn  v.  Fonda,  2  Code  H.,  70,  in  which  it 
was  held  that  a  debtor  could  be  compelled  to  assign  but 
not  deliver  his  personal  property  situated  beyond  the 
limits  of  the  State.  The  People  v.  Hulburt,  5  How.,  446, 
where  it  was  held  that  the  judge  had  no  power  to  order 
the  debtor  to  make  an  assignment,  must  be  regarded  aa 
overruled.  But^no  assignment  of  property  situated  with- 
in this  State  is  necessary  to  vest  the  receiver  with  the 
title  to  it.  Porter  v.  "Williams,  5  Seld.,  142,  affirming  S. 
C,  9  If.  Y.  Leg.  Obs.,  307 ;  5  JIow.,  HI ;  West  v.  Fraser, 
5  Sand/.  S.  Ct,  653. 


SECTION  vr. 
The  receiver's  office,  powers  and  duties. 

His  office. 

He  is  a  trustee  of  a  special  trust.  He  represents  both 
the  debtor  and  the  creditor  at  whose  instance  he  was 
appointed.  He  can  therefore  impeach  fraudulent  or  illegal 
transfers  of  property  made  by  the  debtor,  as  effectually 
as  the  creditor  himself  could  do.  He  can  sue  in  his  own 
name  as  plaintiff.     Porter  v.  Williams,  5  &ld.,  142 ;  S.  C, 
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12  How.,  107,  affirming  S.  C,  5  Id.,  441 ;  1  Code  E.  [N. 
S.'],  144 ;  9  iT.  T.  Leg.  Ohs.,  307 ;  and,  in  respect  to  the 
receiver's  representing  creditors  and  having  the  power  to 
impeach  fraudulent  transfers  of  property,  overruling  Hay- 
ner  v.  Fowler,  16  Barb.,  300,  and  Seymour  ■«.  Wilson,  Jd., 
294  ;  which  last  case  was  also  reversed  on  this  point  in  the 
Court  of  Appeals ;  15  How.,  355.  Also  Bostwick  v.  Bei- 
ser,  10  Abi.,  197.  He  is  an  officer  of  the  court  under 
whose  control  he  is ;  and  the  estate  in  his  possession  is  in 
the  care  and  custody  of  that  court.  The  People  v.  King, 
9  How.,  97;  Edw.  Re.  in  Eq.,  p.  3.  But  he  is  not  a  gen- 
eral trustee.  He  represents  those  creditors  only  over 
whose  judgments  the  receivership  is  extended.  When 
these  are  satisfied  he  must  restore  the  balance  of  the  pro- 
perty to  the  debtor  or  his  grantee.  See  Porter  v.  Wil- 
liams, supra;  Banks  v.  Potter,  21  How. ,.i73. 

His  po'wsis. 

A  receiver  appointed  in  these  proceedings  has  the 
same  rights  and  powers  as  if  appointed  by  the  court  ac- 
cording to  section  244  of  the  Code.  Vide  §  298.  It  is 
held  in  2  Paige,  452,  that  he  has  no  powers  except  such 
as  are  conferred  upon  him  by  the  order  for  (or  of)  his 
appointment  and  the  course  and  practice  of  the  court. 
Also  Edw.  He.  in  Eq.,  p.  5.  But  since  this  decision  (2 
Paige,)  several  statutes  have  conferred  additional  power 
upon  the  receiver.  Vide  Session  Laws  of  1845,  ch.  112, 
p.  90-1 ;  Laws  of  1858,  ch.  314,  §§  1,  2  and  3,  or  3  R'.  S., 
[5th  Ed., J  p.  226 ;  see  also  on  this  head  (the  receiver's 
powers  and  duties").  Porter  v.  Williams,  and  Supreme 
Court  Rule  92.  But  he  has  no  extra  territorial  powers 
of  official  action.  He  cannot  pursue  the  debtor's  property 
into  a  foreign  jurisdiction.  Booth  v.  Clark  (U.  S.  Su- 
preme Court),  17  How.,  322. 

When  appointed  he  becomes  vested  withcveiy  species 
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of  reachable  property  at  the  time  owned  by  the  debtor,  in 
whosoever  hands  the  same  may  he,  as  we  hiiveseen  ;  pro- 
vided it  or  its  equivalent  beloi'ged  to  the  latter  wiien  the 
prciceedings  weie  instituted.  lie  alsn  becomes  vesied  with 
the  equitable  right  of  the  jud^nient  ci'edltor  to  attack 
any  transfer  or  disposition  of  property  made  by  the  debtor 
in  fraud  of  tlie  creditor,  and  to  liave  it  set  aside  for  his 
benefit.  As  to  property  which  tlie  debtor  had  alienated 
at  the  date  of  the  vesting,  and  in  which  lie  then  had  no 
interest,  the  receiver  acquires  no  other  right  to  it  than 
what  he  derives  from  the  creditor  whom  he  represents  ; 
to  wit,  the  equitable  rinhtto  impeach  the  transfer  thereof 
for  fraud.  He  stands  in  all  respects  in  the  place  of  the 
creditor  as  regards  such  projjei-ty.  Field  v.  Sands,  8 
£osw.,  685  ;  also  Cooper  v.  Bowles,  21  IIow.,10  He  de- 
rives no  right  to  it  from  the  debtor,  for  the  latter  has  do 
interest  in  it,  be  the  transfer  ever  so  fraudulent.  Porter 
V.  Williams,  supra. 

Receiver's  interest  in  Property  fairly  transferred. 

If  the  transfer  of  or  lien  upon  tlie  property  is  fair  and 
valid,  it  binds  the  receiver  as  well  and  as  fully  as  the 
debtor,  and  he  takes  only  such  interest  in  the  property 
as  the  latter  had  at  the  date  of  the  vesting.  Jd.  •  see 
Gardener  v.  Smith,  29  Barb.,  68.  where  it  was  held  that 
the  lien  of  a  chattel  ranrtgage  was  no  more  lost  as  against 
the  receiver  by  neglect  of  refiling  after  the  appointment, 
than  it  would  have  been  as  agahist  the  debtor  himself 
had  he  ftill  retained  the  ownership  of  the  property.  So 
a  judgment  foreclosing  a  lien,  and  obtained  against  the 
debtor  during  the  progress  of  the  proceedings  in  which 
the  recei\er  was  appointed,  is  conclusive  upon  the  lat- 
ter, unless  impeached  for  fraud.  Voorhees  v.  Seymour, 
26  JBarh.,  585. 
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His  interest  in  Property  fraudulently  transferred 

If  such  transfer  or  lien  is  fraudulent,  the  receiver  still 
takes  no  interest  in  the  propei-ty.  The  fraudulent  trans- 
feree can  dispose  of  it  and  crive  the  purchaser  a  good 
title,  wholly  unaffected  by  the  said  nppointmeiit. 

Thus,  if  other  judgment  creditors  succeed  by  action  as 
plaintiffs  against  the  same  debtor  and  his  assignee  in  set- 
ting aside  an  assignment  on  the  ground  of  fraud,  the  re- 
ceiver, as  representing  tlie  supplementary  creditor,  is  not 
entitled  to  any  portion  of  tlie  assets,  although  he  was  also 
appointed  receiver  in  the  action  ;  but  what  remains  after 
the  creditors  in  the  suit  are  paid,  must  be  restored  to  the 
assignee.  The  receiver,  like  a  judgment  creditor,  can 
only  acquire  a  lien  or  riglit  in  sach  property  by  com- 
mencing an  action  against  tlie  assignee  to  set  aside  the 
assignment ;  and  if  lie  wishes  to  prevent  an  alienation  of 
the  property  pending  the  litigation,  he  must  resort  to  the 
injunction  or  the  notice  of  lis  pendens,  the  same  as  a 
judgment  creditor,  unless  he  has  the  assignee  already  en- 
joined under  §  299.  The  reason  is,  as  before  stated,  that 
titles  and  claims  to  property  cannot  be  impeached  or 
tried  in  supplementary  proceedings,  and  the  assignee  can- 
not be  made  a  party  to  tiiem  for  that  purpose,  or  so  as  to 
create  a  Zts^gMiiews  against  liim  ;  for  none  such  can  be 
created  in  iiny  other  proceeding  than  in  an  action  brought 
expressly  to  set  aside  the  transfer  of  property  on  the 
ground  of  fraud  or  illegality  hi  a  tribunal  of  competent 
jurisdiction.  See  Conger  v.  Sands,  19  Sow.,  8  ;  Field  v. 
Sands,  8  Bosw.,  685  ;  Hoffmann's  Prov.  Rem.,  528. 

His  Duties. 

The  receiver  is  to  manage  the  debtor's  estate  for  the 
benefit  of  all  concerned.  He  should  immediately  proceed 
to  obtain  possession  of  the  property,  and  collect  the  claims 
and  demands  of  the  debtor. 
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Ssrviag  No  tic  33  and  Ordsra. 

He  should  in  all  c.ises,  if  possible,  serve,  or  cause  to  be 
served,  a  copy  of  the  order  of  his  appointment  on  the  debtor 
or  on  the  jiarty  to  be  affected  by  the  appointment,  with  a 
wiitten  notice  that  he  has  perfected  his  receivership  by 
j^ivinuj  and  filing  the  reqnifaite  security.  These  may  be 
served  on  the  attorney  of  the  debtor  or  third  party  in  the 
pi'oceedings.  But  when  the  debtor  or  third  party  is  re- 
quired by  order  to  deliver  any  property  or  pay  money  to 
the  receiver  upon  the  completion  of  his  appointment, 
then  tlie  above-named  papers,  together  with  this  order 
(requiring  the  delivery  of  property  or  payment  of  money), 
and  a  written  demand  thereforshouldbe  personally  served, 
to  bring  the  party  into  contempt  on  refusal.  Code,  §  418. 
A  verbal  instead  of  a  written  demand  by  the  receiver  or 
his  agent,  may,  however,  be  sufficient.  If  this  order  is 
incorporated  in  the  order  of  receivership,  as  stated  in 
the  preceding  section,  then  a  certified  copy  of  the  latter 
Older,  without  showing  the  original,  or  an  uncertified 
copy  with  the  exhibition  of  the  certified,  is  served  on  the 
party  named,  the  same  as  a  court  order.  The  original 
is  on  record.  5  Abh.,  2t4;  14  Id.,  130.  But  when  this 
order  is  not  so  incorporated,  but  is  by  itself,  it  is  served 
like  a  chamber  order,  unless  made  by  the  court.  If  tlie 
order  of  receivership  contains  an  injunction  clause,  to  be 
effectual,  it  must  also  be  served  as  above  stated.  As 
persons  who  have  not  been  proceeded  against  under 
§  294  may  have  property  of,  or  be  indebted  to,  the  judg- 
ment debtor,  the  receiver  should  serve,  or  cause  to  be 
hcrved  personally  on  all  such,  a  copy  of  the  order  ap- 
]iointiug  him  receiver,  with  a  notice  that  he  has  com- 
pleted his  appointment,  and  that  by  virtue  of  his  receiv- 
e  sliip,  he  claims  from  them  sucli  property  or  indebted- 
ness, particularly  describing  the  same,  and  then  such  per- 
sons will  dispose  of  said  property  or  debt  at  their  peril ; 


HIS   DUTIES.  153 

or  if  tliey  wrongfully  refuse  to  deliver  up  such  eifects,  on 
due  demand  made,  tliey  will  be  guilty  of  a  conversion. 
See  Livingston  v.  Stoessel,  3  Bosw.,  19  :  1  Chitty  Gen. 
JPr.,  \>.  566.  This  demand  ought  to  be  in  writing, 
and  should  require  of  the  person  having  the  property  an 
immediate  delivery  thereof,  or  if  such  delivery  is  not  con- 
venient, that  he  state  wlien  he  can  deliver,  and  if  he  fails 
to  set  a  time,  the  receiver  should  appoint  a  day  and  hour 
when  he  will  attend  to  receive  the  property  ;  and  that  he 
is  ready  to  pay  any  lawful  lien  which  the  person  may 
have  on  the  property ;  as  such  may  exist  for  storage,  or 
money  advanced,  &c. 

Bemands  of  Property. 

All  demands  for  property  should  require  its  delivery 
to  the  i-eceiver  at  the  place  where  an  order  of  the  Court 
or  judge  would  direct  such  delivery.  Vide  ante,  ch.  3, 
§  3,  p.  122.  The  demand  for  evidences  of  debt,  personal 
ornaments,  or  like  portable  articles,  not  in  immediate 
possession,  should  require  their  delivery  to  him  or  his 
agent  at  the  residence  or  place  of  business  of  the  person 
having  them  ;  for  the  receiver  can  hardly  require  the 
person  having  such  articles  to  bring  them  to  any  other 
place  and  deliver  tJiem  up.  No  such  obligation  would 
seem  to  rest  on  him  without  an  order  directing  it. 

May  appoint  Agents. 

The  receiver  may  authorize  another  to  demand  and 
receive  the  pro|)erty  from  the  debtor  or  person  having  it. 

He  can  appoint  an  agent. ■y.Lindsey,15T'^i.w/,91.    But 

such  agent  must  show  his  authority  (see  The  People  v. 
King,  w  Bow.,  97  ;  2  Ba7b.  Oh.  Pr.,  272),  which  should 
be  in  writing,  and  a  copy  of  it  delivered  at  the  time  to 
the  person  of  whom  the  demand  is  made  ;  or  else  the 
latter  cannot  be  punished  fur  contempt  in  refusing  to  de- 
liver up  property  pursuant  to  the  order  of  the  Court  or 
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judge.  Upon  an  order  on  the  debtor  to  deliver  hia 
property  to  the  receiver  lie  is  not  bound  to  deliver  it  to 
the  plaintiff  in  the  proceedinojs  or  to  his  attorney,  or  a 
referee  in  tlie  proceedings.  Panton  v.  Zebiey,  19  How., 
394.  Hero  it  did  not  appear  that  the  receiver  had 
autliorized  any  of  these  persons  to  demand  and  receive 
the  property. 

As  to  taking  possession  of  Property 

Under  a  creditor's  bill,  the  master  ascertained  specifi- 
cally, by  taking  examinations  and  proofs,  wiiat  effects 
the  debtor  had  in  his  possession  or  under  his  control,  and 
then  made  his  order  designating  siicii  effects,  and  direct- 
ing the  debtor  to  deliver  tiiem  to  the  receiver.  He  also 
appointed  t.lie  time  and  place  for  the  debtor  to  attend 
and  deliver  the  property  to  the  receiver.  If  it  consisted 
of  ponderous  articles  the  debtor  was  required  to  attend 
and  make  delivery  where  they  were  situated.  The  re- 
ceiver was  not  permitted  under  a  general  direction  to 
take  possession  of  the  debtor's  property,  to  go  and  seize 
snch  as  he,  acting  on  his  own  judgment,  should  deem  to 
fall  within  the  sd'pe  of  the  order.  His  duty  was  simply 
to  attend  at  the  time  and  place  appointed  pre[iared  to 
receive  and  take  into  his  keeping  certain  specified  prop- 
erty and  effects.  In  case  of  houseiiold  furniture  or  other 
ponderous  goods,  he  was  to  provide  himself  with  the  re- 
quisite assistance  to  remove  them  to  a  suitable  deposi- 
tory. If  the  debtor  refused  to  deliver  the  property,  the 
plaintiff  in  the  suit  applied  for  an  attacliment ;  and  upon 
this  motion  tiie  debtor  by  way  of  appeal  from  tlie  mas- 
ter's order,  was  at  liberty  to  show  that  i:is  direction  for 
the  delivery  of  all  or  any  of  tiie  chattels  was  erroneou-. 
Dickinson  v.  Yan  Tine,  supra.  These  rules  are  not  in 
all  respects  followed  in  supplementary  proceedings. 
Here  the  practice  is  more  direct ;  and  the  receiver  is  the 
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chief  actor.  After  the  completion  of  his  appointtnent, 
lie  takes  into  his  possession  or  under  Ids  control  the 
debtor's  propertj^  wherever  he  finds  it  withni  tlie  State 
as  his  own  by  virtue  of  his  receivership  ;  and  any  party 
wrongfully  hindering  him  after  being  duly  inf  )rined  of 
his  cliaracter,  is  guilty  of  contempt.  But  he  has  no 
more  right  to  break  mio  dwellings  or  commit  a  breach 
of  the  peace  to  get  possession  of  the  property  than  the 
sheriti  has  with  an  execution. 

When  the  Receiver  must  apply  for  an  Order. 

If  tlie  debtor,  or  the  person  having  the  property,  will 
not  permit  him  to  take  it,  or  refuses  to  deliver  it  to  him 
where  a  delivery  is  necessary,  or  when  any  particular 
article  of  property  is  claimed  to  be  exempt  by  law  or  to 
belong  to  some  (me  else  or  for  any  other  reason,  the  re- 
ceiver caimot  peaceably  obtain  possession  of  an  article  of 
propertv,  he  must  applj'  to  the  proper  tribunal  for  an 
order,  if  he  has  none  already,  that  such  property  be  de- 
livered to  him. 

The  application  for  this  Order. 

The  motion  therefor  is  founded  on  the  evidence  taken 
in  the  proceedings,  and  on  such  affidavits  and  papers  as 
the  moving  party  may  deem  necessary  to  bring  the  facts 
correctly  and  fully  before  the  Court  or  judge,  and  on 
notice  of  the  application  to  the  party  moved  against.  It 
is  like  a  motion  for  an  order  directing  property  to  be  de- 
livered to  the  creditor,  and  requires  the  same  kind  of 
notice.      Vide  ante,  ch.  3,  §  4,  p.  136,  139. 

The  order  made  thereupon  sliould  specifically  designate 
the  articles  of  property  or  effects  to  be  delivered,  so  that 
there  may  be  no  mistake,  and  direct  their  delivery  in 
the  same  manner  and  place  as  that  which  requires  prop- 
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erty  to  be  delivered  to  the  creditor.      Tide  ante,  eli.  3, 
§  3,  p.  122. 

But  no  sncli  order  should  be  made  unless  it  appears 
that  the  party  lias  the  power  to  obey  it.  Sheldon  v. 
Weeks,  7  N.  Y.  Leg.  Oin.,  oY.  And  if  after  due  service 
of  this  order,  the  debtor  or  third  party  refuses  to  deliver 
such  property,  the  receiver's  course  is  to  move  to  have 
the  offending  party  punished  as  for  contempt.  Upon 
this  motion  the  accused  may  show,  as  in  the  creditor's 
bill,  v/hy  he  should  not  or  could  nut  obey  the  order, 
unless  the  same  defence  was  gone  into  on  the  application 
for  the  order.  Further,  in  no  case  is  the  receiver  justi- 
fied in  using  force  or  violence  to  obtain  possession  of 
property.  See  Dickinson  v.  Van  Tine,  supra  J  Parker  v. 
Browning,  8  Paige,  390. 

Taking  Property  subject  to  a  Lien. 

Can  the  receiver  seize  property  in  the  debtor's  hands 
which  is  covered  by  a  valid  chattel  mortgage,  with  a 
continuing  right  of  possession  in  the  debtor  ?  There  is 
no  doubt  that  a  valid  order  may  be  made,  authorizing 
him  to  seize  and  sell  such  property,  subject  to  the  mort- 
gage. Section  299  of  tlie  Code  does  not  forbid  it.  But 
can  he  legally  do  this  without  sucli  an  order  ?  In  the 
ca«e  of  Manning  v.  Monaghan,  23  N.  Y.,  p.  539,  where 
the  receiver  seized  and  sold  chattels  thus  situated  without 
any  order,  Comstock,  J.,  said  "  that  a  sale  of  mortgaged 
cliattels  in  gross  to  a  single  purcliaser,  and  subject  to  the 
lien,  is  a  lawful  act  (as  to  the  mortgagee)  whether  done 
by  the  mortgagor  himself,  by  the  sheriff  on  execution 
against  him,  ov  bjr  a  receiver  who  has  acquired  his  inte- 
rest in  the  property.  If  such  sale  by  either  of  them  be 
jnade  in  hostility  to  the  iriortgage,  and  the  attempt  is 
made,  though  unsuccessfully,  to  pass  an  unincumbered 
litle,  then  the  act  is  so  far  wrongful,"  &c.      The  learned 
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jadsje's  opinion,  in  short,  is,  that  the  receiver  may  law- 
fuUj  seize  and  sell  such  property  in  gross  to  one  pur- 
chaser, subject  to  tlie  lien  ;  that  is,  he  may  sell  the  mort- 
gagor's interest  in  it.  If  lie  sells  it  without  regard  to  the 
lien,  he  commits  a  wrong,  but  tlie  lienor  can  only 
maintain  an  action  against  him  by  showing  spe- 
cial damages.  See  also  Hull  -u.  Carnley,  17  N.  Y., 
202.  Tills  cause  was,  however,  not  dc'cided  on  the  above 
opinion.  In  this  same  case,  in  the  court  below  (1  Bono., 
465),  it  was  held,  "  that  the  receiver  had  no  right  to  sell 
more  than  the  mortgagor's  interest,  if  he  had  any  right 
to  sell  at  all,  and  was  bound  to  sell  the  property  altoge- 
ther." This  was  an  aggravated  case.  The  receiver 
seized  the  property  in  violation  of  an  order  of  court,  and 
sold  it  in  disreg  ird  of  a  stay  of  proceedings.  It  therefore 
seems  that,  nothing  else  opposing,  the  receiver  may,  with- 
oiit  an  express  order,  lawfully  seize  property  thus  situ- 
ated, and  sell  it  in  mass,  subject  to  the  lien.  Bat  it  is 
best  in  all  such  cases,  first,  to  obtain  an  order  from  the 
court  in  the  manner  above  stated,  autliorizing  the  seizure 
of  the  property.  So  also,  if  there  is  any  doubt  upon  the 
debtor's  title  or  right  of  possession  to  any  article  of  prop- 
erty, he  should  apply  to  the  court.  He  will  then  avoid 
every  risk  of  being  umlcted  in  damages  so  long  as  he  acts 
within  the  terms  of  the  order.  He  cannot,  like  the 
sheriff,  justify  a  forcible  seizure  of  property  in  the  iios- 
session  of  a  third  person,  to  whom  the  debtor  has  trans- 
ferred it,  by  a  sale  or  transfer  valid  inter  partes.  In  such 
case  he  stands  not  "in  the  place  of  the  execution." 
Bi'own  V.  Gilmore,  16  How.,  531-2.  That  is,  where 
property  is  claimed  by  a  stranger,  the  receiver  cannot, 
like  the  sheriff  witli  an  execution,  seize  the  same  without 
an  order,  and  then  justify  the  seizure  in  an  action  by  the 
claimant,  by  pleading  and  proving  that  such  cLiim  or 
transfer  is  fraudulent.     For  in  all  such  cases  (where  an 
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adverse  claim  is  set  np,  and  no  order  is  made  authorizing 
the  receiver  to  tal^e  the  property,  or  requiring  the  party 
iiiiving  it  to  deliver  it  to  Iiim),  he  can  obtain  the  posses- 
sion thereoi'  only  by  an  action,  as  we  liave  seen  [ante,  p. 
124-5)  brought  to  determine  the  title  or  claim  thereto. 
To  this  rule  there  is  no  exception. 

■Who  may  make  this  order,  and  on  -whose  motion  ? 

Tiie  judge  who  has  charge  of,  or  who  may  continue  tlie 
supplementary  proceedings,  is  the  proper  tribunal  to 
grant  the  above  order  or  relief;  for  liis  jurisdiction  ovci 
the  subject  matter  continues  subsequent  to  'he  reci'iver's 
appointment,  until  all  orders  made  by  him  respecting  the 
debtor's  property  or  otherwise,  are  fu'ly  executed.  Web- 
ber v.  Hobbie,  13  How.,  382;  The  People  v.  Mead,  29 
Id.,  360.  This  is  not  in  conflict  with  section  298  of  tlie 
Code ;  for  that  section  gives  the  court  merely  tlie  direc- 
tion and  control  of  the  receiver,  not  of  the  supplement- 
ary proceedings.  The  motion  for  any  of  tlie  foregoing 
orders  may  be  made  by  the  judgment  creditor  or  the  re- 
ceivei-,  and  the  proceeilings  to  punish  as  for  a  contempt 
may  be  conducted  by  either.  This  is  tlie  practice.  The 
receiver  is  not  the  passive  functionary  in  these  proceed- 
ings that  he  was  in  the  creditoi''s  bill. 

We  thus  see,  from  what  we  have  gone  over,  that  the 
various  provisions  of  this  chapter  on  supplementary  pro- 
ceedings all  harmonize  with  each  other,  and  aid  in  tlie 
general  purpose  of  this  remedy.  The  objects  of  supple- 
mentary proceedings  are  to  disco^^er  the  debtor's  property, 
and  to  compel  its  application  toward  the  satisfaction  of  the 
judgment  against  him.  For  instance,  proceedings  are 
instituted  against  the  debtor  under  §  2'J2,  and  property  is 
discovered.  The  judj,e,  under  §  297,  or  the  court,  under 
Code,  §  24i,  subd.  5  (if  proceedings  are  taken  before  tho 
court),  is  authorized  to  make  the  debtor  deliver  the  prop- 
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erlj  to  tlie  creditor  as  a  ])ayment  upon  the  judgment,  or 
lo  a  i-eceiver  to  be  cjuverted  into  money,  and  applied 
upon  the  judgment.  §  :298  authorizes  him  to  appoint 
the  receiver;  while  §  24i  authorizes  the  court  to,  do  tho 
game  thing.  But  it'  another  person  claims  an  adverse  in- 
terest in  the  property,  tlien  §  299  forbids  tlie  judge  from 
sequestrating  it  under  §  297,  but  empowers  hiui  to  en- 
join the  claimant  if  proceeded  against  under  §294,  until 
the  receiver  appointed  by  him  under  §  298  can  bring  an 
action  to  test  tlie  claim,  and  prosecute  the  same  to  judg- 
ment and  execution.  Yet  tlie^e  proceedings  would 
afford  but  a  very  iuiperfect  remedy  if  the  debtor's  prop- 
erty, in  the  hands  of  his  agents  or  third  persons,  could 
not  also  be  readied  in  this  summary  manner.  Hence, 
we  have  §  id-i,  under  wliicli  a  third  party  is  brought  in- 
to court  lor  examination  ;  and  if  any  property  or  effects 
of  the  debtor  are  found  in  his  hands,  the  judge,  under 
§  297,  can  order  its  delivery  to  tlie  creditor,  or  to  a  re- 
ceiver, whom  he  may  appoint  under  §  298.  But  if  this 
third  party  claims  an  advei'se  interest  in  the  property, 
§  2H9  forliiils  the  juilge  from  making  the  order  under 
§  297,  but  authorizes  him  to  enjoin  the  claimant.  These 
live  sections  are  aided  by  the  others,  which  provide  for 
the  attendance  of  witnesses,  for  references,  injunctions, 
costs,  and  the  enforcements  of  orders  by  procedure  as  for 
contempt. 

As  to  .;iiaging  actions,  and  ths  receiver's  liability  for  costs. 

It  is  held  that  as  the  receiver  is  expressly  authorized 
to  sue  in  his  own  name  by  statute  (Laws  of  1845,  ch. 
112,  §  2,  p.  91),  he  is  not  personally  liable  to  the  defend- 
ant for  costs,  unless  the  court  directs  tlie  same  t(  be  paid 
by  him  personally  for  mismanagement  or  bad  .'aith  in 
such  action.  See  Marsh  v.  Ilussey,  4  Bosw.,  614.  The 
receiver  did  not  liave  leave  to  sue  in  this  case.     This  de- 
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cision  puts  him  on  eqtial  footing  in  regard  to  costs  with 
executors,  &c.  See  Code,  §  317.  Tide  St.  John  v.  Deu- 
ison,  9  Row.,  343,  of  like  import.  It  was,  however,  lield 
in  Smith  v.  Woodruff,  6  All.,  66,  tliat  where  the  re- 
ceiver sues  without  leave  of  court,  and  is  defeated,  he 
will,  as  a  general  rule,  be  held  personally'  liable  for  tlie 
costs — as  a  restraint  upon  hiin  against  bringing  vexatious 
or  useless  actions,  and  charging  the  estate  with  the  costs. 
Also  to  the  same  effect  is  Phelps  v.  Cole,  3  Code  R.,  157. 
But  in  no  case  can  a  judgment  for  costs  be  entered  up 
against  liim  personally,  and  execution  issued  without  ap- 
plication to  the  court  for  an  order  to  that  effect.  How- 
ever, to  avoid  all  question  of  habilitj'  for  costs,  the  re- 
ceiver should,  in  every  case,  first  obtain  leave  to  sue. 
The  application  for  leave  is  ex  parte,  and  made  upon  the 
examination  and  affidavit,  or  petition.  2  Whit.  Pr.,  700. 
But  having  once  obtained  leave,  the  receiver  is  bound  to 
sue.  Windfield  v.  Bacon,  24  Bmh.,  154  When  he  has 
such  leave,  and  is  not  guilty  of  mismanagement  or  bad 
faith,  lie  will  not  be  personally  liable  for  costs.    §  317. 

He  may  maintain  an  action  against  the  judgment 
debtor  for  converting  any  of  tiie  property  after  his  ap- 
pointment.    Gardner  v.  Smith,  29  Barb.,  68. 

His  privileges. 

The  receiver  cannot  be  sued  without  permission  of 
Court.  To  do  so  is  a  contempt ;  and  the  proceedings 
will  be  stayed.  Taylor  v.  Baldwin,  14  JM.,  166;  -Riggs 
V.  Whitney,  15  7rf.,388  ;  De  Groot  v.  Jay,  30  Barh.,im. 

Where  he  is  in  tlie  rightful  possession  of  the  debtor's 
property  it  is  contempt  of  Court  for  a  third  person  to  at- 
tempt to  deprive  him  of  that  possession  without  tlie  per- 
mission of  the  Court,  whose  officer  he  is.  Noe  v.  Gibson, 
7  Paige,  513  ;  8  Id.,  388.  Tlie  proper  course  for  a  per- 
son wlio  claims  such  property  is  to  apply  to  the  Court 
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Dy  petition  for  an  order  tliat  tlie  receiver  pay  or  deliver 
the  same  to  liim.  Riggs  v.  Wliitney,  supra/  also  7 
Paige,  513,  supra.  This  application  is  made  on  notice 
to  the  receiver.  Id.  Nor  can  he  be  enjoined.  Tiie 
proper  way  to  restrain  him  when  engaged  in  the  dis- 
charge of  his  official  trust,  is  by  application  to  the 
Court  for  instructions,  and  not  by  making  hiin  a  party 
to  an  action,  and  obtaining  an  iTijunction  against  him. 
For,  to  restrain  him,  is  to  restrain  the  Court.  Van  Rens- 
selaer V.  Emery,  9  How.,  135.  A  creditor  who  obtains 
a  judgment  against  the  debtor  after  the  receiver's  ap- 
pointment, cannot  maintain  an  action  against  the  former 
to  set  aside  a  fraudulent  mortgage  ;  for  sucli  judgment  is 
no  lien  on  the  property,  as  it  had  then  been  vested  in 
the  receiver.  But  where  the  judgment  is  a  lieu  on  the 
debtor's  property  at  the  time  of  the  receiver's  appoint- 
m3iit,  the  owner  thereof  may  maintain  such  action,  and 
make  tlie  receiver  a  party  defendant  although  he  owns 
the  judgment  upon  which  the  latter  was  appointed. 
Gere  v.  Dibble,  17  Id.,  31.  In  Ten  Broeck  v.  Sloo,  13 
Id.,  28  ;  S.  C,  2  Ahi.,  234,  wherein  the  property  con- 
sisted of  iin  aimuity  aiid  an  action  pending  for  damages 
arising  on  a  breach  of  contract,  the  receiver  was  ordered 
not  to  dispose  in  any  manner  of  the  annuity  or  claim  in 
suit  without  special  leave  of  Court  obtained  on  notice  to 
all  interested  parties,  and  not  to  interfere  with  tlie  con- 
duct of  the  action  without  leave  biniilarly  obtained  ;  and 
the  debtor  was  also  enjoined  from  compromising  such 
claim  without  leave  in  like  manner  obtained. 

The  receiver  n)ust  apply  the  effects  of  the  debtor  faith- 
fully to  the  payment  of  the  debts,  according  to  their  legal 
or  equitable  priority.     Porter  v.  Williams,  suj?ra. 

Special  Receiver. 

What  is  said  in  this  and  the  preceding  sections  on  ra- 
il 
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eeivei-ship,  npplies  more  especiiiUy  to  a  general  receiver. 
A  special  receiver  is  an  ofiicer  appointed  to  take  posses- 
sion of  and  manage,  or  convert  into  money  and  apply 
upon  the  judgnlen^,  some  specific  articles  of  property,  or 
to  bring  an  action  for  the  recovery  of  some  specific  prop- 
erty. Vide  ante,  p.  133.  Tiie  order  of  his  appointment 
invests  him  with  these  powers  only.  But  within  that 
limit  his  i.)0wers,  rights  and  duties  in  respect  to  such 
property  are  like  those  of  a  general  receiver,  and  he  is 
governed  by  the  same  rules  of  prioilty  and  otherwise  in 
the  distribution  of  tlie  debtor's  assets  among  the  creditors 
whom  he  represents. 

He  is  an  ofiicer  of  the  Court,  and  entitled  to  its  instruc- 
tions.    Curtis  V.  Leavit,  1  Ahh.,  274. 


SECTION   VII. 

Liens  and  Priorities. 

Liens. 

The  commencement  of  supplementary  proceedings 
creates  no  lien  on  the  debtor's  property,  nor  is  any  such 
obtained,  until  a  receiver  is  appointed  and  the  property 
vested  in  him  according  to  §  298.  Voorhees  v.  Si.'ymonr, 
26  Barb.,  569,  disapproving  of  the  dictum  of  Hareis,  J. 
to  the  contrary  in  5  How.,  441.  See  also  Spear  v.  "War- 
dell,  1  N.  Y.,  161  ;  Van  Alstyne  v.  Cook,  25  N  F., 
495  ;  In  re  N.  A.  Gutta  Percha  Co.,  17  How.,  549  ; 
Rich  V.  Loutrel,  18  Id.,  121 ;  5  Sdd.,  142.  That  is,  the 
commencement  of  these  proceedings  creates  no  construc- 
tive notice  of  lis  pendens,  because  it  is  not  a  ])i-ocecdino- 
in  Court,  and  neither  the  supplementary  order  nor  any 
other  document  which  might  serve  as  a  notice  is  required 
to  be  filed,  vvldlst  the  proceedings   themselves  aie  sum- 
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mary,  and  may  be  discontinued  without  entering  an 
order.  In  the  creditor's  suit  tlie  bill  w.is  tiled  in  Court ; 
a  lis  pendens  was  thus  created,  which  had  the  same 
eiFect  on  tlie  debtor's  equitable  assets,  as  an  actual  levy 
of  the  execution  had  on  his  tan<<ible  personal  pioperty. 

From  the  decisions  above  referred  to  and  g  298,  it  fol- 
lows that  no  third  person  is  bound  to  take  notice  of  these 
proceedings  before  tlie  property  is  vested  in  the  receiver; 
that  up  to  that  time  he  maj'  acquire  a  valid  interest  in 
the  same  by  purchase,  levy,  &c.,  wholly  unaifected  by 
these  proceedings;  that  tlie  injunction  issued  aijalnst  and 
served  upon  the  judgment  debtor  will  not  affect  him  or 
his  rights  thus  acquired  ;  except  that  when  it  is  also 
served  on  him  it  might  operate  as  a  notice  against  him 
(Edmonston  v.  McLoud,  19  Barb.,  361);  that  the  receiv- 
er's title  cannot  relate  back  so  as  to  take  property'  which 
the  debtor  had  alienated  at  the  date  of  the  vesting;  that 
he  acquires  only  the  i-iglit  to  impeach  such  alienation  for 
fraud  equally  whethei'  made  before  or  after  the  com- 
mencement of  supplementary  proceedings  ;  and  that  if 
the  debtor  disposed  of  any  of  his  property  in  violation 
of  an  injunction,  the  receiver  becomes  vested  not  with 
such  property,  but  with  the  right  to  invoke  the  power 
of  the  Court  or  judge  to  punish  the  debtor  by  the  impo- 
sition of  a  penalty  which  shall  indemnity  the  creditor  for 
the  injni-y  thus  done  him.  All  this  is,  however,  based  on 
the  assumption  that  there  is  no  colln^ion  between  the 
third  person  and  the  debtor  to  hinder  or  defraud  the 
creditor  who  is  pursuing  this  remedy.  But  it  has  not 
yet  been  determined  whetlier  the  mere  taking  of  prop- 
erty after  the  taker  has  actual  notice  of  these  proceed- 
ings, is  fraudulent  or  not. 

In  regard  to  the  creditor's  bill  the  chancellor  held  that 
if  a  stranger  has  notice  that  the  title  to  any  property  is 
in  litigation,  he  takes  \i  pendente  lite,  though  no  subpoena 
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has  _yet  been  eti'ved.  Hayden  v.  Bnckliii,  9  Paige, 
514-5.  Also  Weed  v.  Sin  nil,  3  Sandf.  CL,  2TS.  So  it  is 
lield  as  we  have  seen  (ante,  p.  74),  in  the  similar  pi-oceed- 
ing  under  tlie  Non-imprisontnent  Act,  that  persons  taking 
the  debtor's  property  with  knowledge  of  the  prosecuting 
creditor's  right,  hold  it  as  trustees  for  him.  From  these 
cases  it  is  fair  to  conclude,  that,  at  least  where  specific 
property  is  sought  to  be  reached  (as  under  subd.  2  or  4, 
§  2&2,  or  §  294),  the  same  principle  applies  under  like 
circumstances.  Nor  is  there  any  very  cogent  reason  for 
not  extending  this  rule  to  the  proceedings  under  subd.  1, 
§  292,  and  holding,  that  any  person  who  takes  tlie 
debtor's  property  with  actual  knowledge  of  such  proceed- 
ings, takes  it  at  the  risk  of  those  proceedings  being  con- 
summated into  an  order  under  §  297,  or  into  a  receiver- 
ship. In  Edmonston  v.  McLoud,  16  IV.  Y.,  543,  the 
Court  said  that  by  the  commeiijement  of  proceedings 
supplementary  to  execution  against  his  judgment  debtor 
the  plaintiff  acquired  an  inchoate  lien  upon  his  property, 
but  tbat  to  perfect  this  lien  and  secure  the  benefit  of  Ins 
proceedings,  it  was  necessary  that  he  should  obtain  an 
order  under  §  297  and  also  procure  the  appointment  of  a 
receiver.  This  statement  is  made  without  argument  or 
reference  to  authorities.  It  is  plain  that  the  Court  in 
this  case  did  not  mean  to  overrule  the  decision  of  Yoor- 
hees  V.  Seymour,  supra,  nor  to  hold  that  it'  a  third  person 
takes  the  debtor's  property  by  purchase  or  otherwise 
without  fraud  or  notice,  between  the  commencement  of 
the  proceedings  and  tiie  appointment  of  the  receiver,  he 
takes  it  subject  to  a  lien  to  be  afterwards  perfected  into 
a  valid  interest  by  an  oi-der  of  receivership.  For  since 
then,  this  Court,  in  Yau  Alstyiu;  v.  Cook,  supra,  dis- 
tinctly held  that  "  as  against  third  persons  or  any  private 
creditoi'  pursuing  his  legal  remedies  fir  the  collection 
of  h^  debts,  the  corameneement  of  an  action  in  equity 
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(for  the  dissolution  of  a  partnership  and  tlie  sequestration 
of  its  property  for  the  benefit  of  creditois)  did  not  oper- 
ate as  a  lien  upon  such  ])ropert7  ;  and  that  no  sucli  lieu 
was  created  until  an  order  was  made  for  the  appointment 
of  a  receiver.  Here  the  summons  and  injunction  had 
been  served ;  and  the  point  came  directly  before  the 
Court.  This  decision  qualifies  that  of  Myrick  v.  Selden, 
36  Bari.,  15,  on  this  question.  Surely  it  will  not  be 
contended  that  these  summary  proceedings  out  of  Court, 
have  powers  of  creating  a  lis  pendens  which  an  equitable 
action  in  Court  does  not  possess.  Again,  if  this  state- 
ment in  Edmonston  v.  McLoud  is  to  be  taken  as  the  law 
upon  this  question,  then  the  service  of  the  supplementary 
order  possesses  a  virtue  which  the  tiling  of  a  creditor's 
bill  did  not  have ;  for  the  latter  did  not  create  a  lien  on 
leviable  property.     Ante,  p.  3. 

The  Lien  of  an  Order  under  g  297. 

Where  property  is  ordered  to  be  delivered  to  the  cred- 
itor^ toward  the  satisfaction  of  the  judgment,  there  is  no 
lien  upon  it  until  it  is  in  the  creditor's  possession,  or  unde? 
his  control,  unless  there  is  actual  notice  ;  for  nothing  is  on 
record  to  give  a  constructive  notice  of  the  order,  nor  any 
law  making  the  filing  of  such  order  a  notice.  It  is  like  an 
execution  delivered  to  the  sheriff,  which  will  not  divest 
the  title  of  an  innocent  purchaser,  acquired  before  actual 
levy.  2  li.  S.,  p.  366,  §  17.  See  also  Gibson  v.  Haggerty, 
15AbI>.,  406;  S.C,  23  ITow.,  260. 

Priority  among  Creditors. 

It  was  a  rule  in  chancery,  that  the  judgment  creditor 
who  first  commenced  his  suit  against  the  debtor  was  en- 
titled to  be  paid  first.  But  if  he  abandoned  the  pursuit  or 
lingered  by  the  way  before  ho  obtained  a  specific  lien, 
and  permitted  another  creditor  to  outstrip  him  in  the  race 
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of  legal  diligence,  he  lost  that  priority.  Eameston  v. 
Ljde,  1  Pa  'ge,  637 ;  Myrick  v.  Selden,  .ni/jra.  This  rule 
governs  in  proceedings  under  the  JSfon-imprisonment  act 
{<i-}!tt',Tp.  74:).  It  also  prevails  in  these  proceedings;  so 
that  he  who  first  institutes  this  I'emedj  has  a  preference 
over  others  who  commence  subsequently.  But  to  retain 
this  priority,  the  creditor  must  not  linger  on  the  way,  or 
quietly  fold  his  arms  and  take  no  further  steps,  but  allow 
a  second  order  to  be  obtained,  an  examination  had,  and 
a  receiver  appointed  over  his  head.  He  must  press  his 
proceedings  with  due  diligence  to  their  consummation  in  an 
order  under  §  297,  or  a  receivership  under  §  298,  or  both. 
Voorhees  v.  Seymour,  and  Myrick  v.  Selden,  supra ; 
Fessenden  v.  Woods,  3  Bosw.,  560 ;  Edmonston  -y.  McLoud, 
sujyra ;  Hall  v.  Kellogg,  12  N.  T.,  332,  335 ;  Potter  v. 
Banks,  21  JIow.,  169.  This  last  case  is  not  in  conflict  with 
this  rule,  when  it  holds  that  the  distribution  of  the  debtor's 
assets  among  the  creditors  shall  be  in  the  order  of  time 
that  the  receiver  was  appointed  in  the  several  proceedings. 
The  question  as  to  whether  preferences  shall  be  deter 
mined  by  the  dates  when  the  respective  proceedings  were 
taken,  was  not  raised  ;  and  it  seems  from  the  esse  that 
the  latter  dates  corresponded  with  the  former.  It  is  al;>o 
evident  from  the  context,  that  the  judge  assented  to  this 
rule.  He  states  that  the  creditor,  by  commencing  pro- 
ceedings, acquires  an  inc/ioatt  lien ;  which  can  only  be  so 
if  he  is  permitted  to  retain  his  preference  over  a  creditoi 
who  begins  subsequently,  though  by  the  favor  of  tlu 
debtor  obtains  the  first  appointment  of  the  receiver.  If 
tliis  were  not  the  rule,  the  debtor  could  in  nearly  all  cases 
defeat  the  creditor  by  procuring  a  friendly  creditor  to 
take  proceedings,  and  have  a  receiver  a]>pointed  on  the 
spot.  However,  Myrick  v.  Selden  holds  that  this  appoint- 
ment settles  nothing  as  to  priority.  See  also  Edwards  on 
Ji'eceivers  in  Equity,  p.  12. 
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Hovr  Determined. 

Priority  is  summarily  determined  by  tlie  court  ou  mo- 
tion. It  is  improper  to  bring  an  action  to  determine  it. 
Myrick  v.  Selden. 

The  Commencement 

Of  proceedings  (for  the  purpose  of  determining  tliis  pri  ■ 
ority),  would  be  the  actual  service  of  the  order  on  the 
debtor.  A  bona  fide  attempt  to  do  so,  in  analogy  to  the 
filing  of  the  creditor's  bill  {ante,  p.  2),  and  the  proceedings 
in  the  Non-imprisonment  act  («»fe,  p.  Y4),  may,  perhaps, 
be  sufficient ;  though  in  the  creditor's  bill,  by  an  attempted 
service  was  meant  leaving  the  auhposna  at  the  dwelling  of 
the  defendant.  It  is  then  as  among  creditors  instituting 
these  proceedings,  and  as  against  the  debtor,  that  the  re- 
ceiver's title  relates  back  to  the  date  of  commencement, 
and  holds  the  debtor's  property  for  the  payment  of  the  sev- 
eral creditors,  according  to  their  priority. 

Prioiity  between  srppleme  itary  crjditors  and  plaintiffs  in  cred- 
itor's actions. 

The  Supreme  Court,  in  Myrick  «.  Selden,  supra,  applied 
this  rule  of  priority  between  a  judgment  creditor  who 
sought  to  reach  the  debtor's  property  by  means  of  an 
equitable  action,  and  a  creditor  who  pursued  this  remedy. 
But  as  between  these,  the  rule  can  prevail  only  in  respect 
to  property  which  belongs  to  the  debtor  at  the  time  the 
receiver  is  appointed.  As  to  property  which  he  had  alien- 
ated at  that  time,  priority  belongs  to  him,  whether  a 
judgment  creditor  or  a  receiver,  who  first  institutes  an  ac- 
tion to  set  aside  the  alienation  for  fraud  or  illegality.  For, 
as  was  stated  before  (p.  150),  the  receiver,  by  his  ap- 
pointment, acquires  merely  the  capacity  and  rights  of  a 
judgment  creditor  in  respect  to  alienated  property. 

Thus,  a  judgment  creditor  institutes  supplementary  pro- 
ceedings to  reach  his  debtor's  property  and  effects  by  order 
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under  ^  297,  and  for  a  receiver  to  impeach  by  action  the 
fraudulent  transfers  of  property  made  by  the  latter.  An- 
other judgment  creditor,  after  return  of  execution,  com 
mences  an  action  to  reach  the  same  property  by  a  decree, 
and  for  judgment  setting  aside  the  fraudulent  transfer, 
and  applying  the  property  to  the  satisfaction  of  his  claim. 
This  action,  let  us  say,  is  commenced  after  the  proceed- 
ings are  taken.  Now,  the  equities  of  these  two  creditors 
stand  thus,  neither  party  being  guilty  of  laches :  the  sup- 
plementary creditor  has  the  preference  to  all  the  debtor's 
property  which  belonged  to  him  at  the  time  the  proceed- 
ings were  commenced  and  continues  to  be  his  at  the  time 
the  order  is  made  under  §  297,  or  the  receiver  appointed 
under  §  298  ;  while  the  other  creditor  has  the  preference 
to  all  the  property,  the  transfer  of  which  he  seeks  to  set 
aside  by  his  action  on  the  ground  of  fraud,  provided  he 
commenced  his  suit  before  the  receiver  did  his  for  the 
same  purpose. 

When  assets  come  into  the  receiver's  hands  from  prop- 
erty whose  fraudulent  transfer  he  has  set  aside  by  action, 
he  must  still  distribute  them  among  the  creditors  whom  he 
represents,  according  to  their  respective  priorities  before 
stated.  Creditors  who  come  in  under  the  receivership 
after  the  receiver  has  commenced  his  action  to  set  aside  a 
fraudulent  transfer  of  property,  may  be  entitled  to  share 
in  the  assets  according  to  their  priority,  if,  when  such 
action  was  brought,  they  could  themselves  have  instituted 
similar  suits.  See  Parmlee  v.  Egan,  7  Paige,  610  ;  Mat 
tison  V.  Demorest,  19  Ahl).,  356. 

Priority  the  ReTs-ard  of  Diligence. 

Priority  is  not  the  result  of  a  lien  created  by  these  pro- 
ceedings, but  the  reward  of  diligence.  Equity  favors  the 
vigilant.    Eameston  v.  Lyde,  supra. 


PRIORITY   IN   REAL   PROPERTY.  169 

Priority  iii  Real  Property. 

ThJi  would  seem  to  follow  tlie  rule  as  above  stated, 
without  regard  to  the  dates  of  the  respective  judgment 
liens.  For  where  a  creditor,  instead  of  availing  himself 
of  the  legal  remedy  by  enforcing  such  lien  through  a  sale 
on  execution,  resorts  to  the  equitable  remedy  of  a  re- 
ceivership, he  abandons  the  lien  of  his  judgment,  and 
seeks  satisfaction  of  his  debt  out  of  the  debtor's  property 
generally,  and  subjects  himself  to  the  rules  of  priority, 
which  govern  in  these  proceedings.  Such,  at  least,  seems 
to  be  the  consequence  of  the  principle  laid  down  in  the 
Court  of  Appeals  (Chautauque  Co.  Bank  v.  Risley,  19  iT. 
jr.,  369),  where  it  was  held  that  when  a  fraudulent  con- 
veyance is  set  aside,  a  receiver  appointed,  and  the  defend- 
ant conveys  the  property  to  him  by  order  of  the  court, 
the  receiver's  title  "  rests  upon  the  debtor's  own  convey- 
ance made  under  the  direction  of  the  court,  and  has  no 
relation  to  the  judgment "  which  formed  the  basis  of  the 
equitable  action.  "  When  the  creditor  takes  this  course, 
instead  of  falling  back  upon  his  legal  remedy,  he  abandons 
the  lien  of  his  judgment,  and  seeks  a  satisfaction  of  his 
debt  out  of  the  debtor's  property  generally." 

The  court  further  held  in  this  case,  that  the  title  derived 
from  the  receiver  "  must  in  the  absence  of  actual  or  con- 
structive notice  of  the  suit,  be  a  title  subject  to  all  liens  ex- 
isting at  the  time  of  that  conveyance  (to  the  receiver)  in  favor 
of  persons  who  are  in  no  way  connected  with  the  proceed- 
ings ;  and  in  no  case  can  such  title  relate  to  any  period  of 
time  anterior  to  the  filing  of  the  bill,  so  as  to  affect  the  le- 
gal rights  of  persons  who  do  not  voluntarily  waive  them  by 
uniting  in  that  remedy."  This  rule  evidently  applies  to 
the  title  of  the  receiver  appointed  in  supplementary  pro 
ceedings.  The  amendment  of  1863  to  section  298  of  the 
Code  of  Procedure  vests  the  title  of  the  debtor's  real  prop- 
erty in  the  receiver  as  effectually  as  an  actual  conveyance 
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conld  do ;  and  the  latter,  therefore,  takes  such  proi^ert^ 
subject  to  all  liens  existing  at  the  time  the  order  of  his  ap- 
pointment is  tiled  and  recorded,  as  that  section  now  re- 
quires.    The  court,  in  the   case  above  cited,  thought  thiit 
actual  notice  of  the  suit,  or  a  lis  pendens  filed  with  the 
bill,  might,  perhaps,  subject  all  subsequent  liens  to  the  su- 
perior rights  of  the  receiver  and  his  grantee.     There  is  no 
lis  pendens  in  these  proceedings,  as  v^e  have  seen ;  and 
as  to  actual  notice,  see  above  under  "  Liens."     In  other 
words,  these  equitable  proceedings  make  no  distinction  be- 
tween real  and  personal  property.     The  receiver's  title  to 
the  debtor's  realty  can  no  more  relate  to  a  time  anterior  to 
the  appointment,  than  his  title  to  the  personalty  can.    Per- 
sons may  in  good  faith  acquire  interests  in  the  one  kind  of 
property  precisely  as  in  the  other  during  the  progress  of 
the  supplementary  proceedings,  superior  to  that  of  the  re- 
ceiver and  the  creditor  whom  he  represents.     Hence,  if 
any  liens  obtain  subsequent  to  the  date  of  the  judgment 
on  which  the  proceedings  are  based,  it  is  best  not  to  ap- 
point a  receiver  of  real  property,  but  to  sell  it  on  execu- 
tion. This  is  the  better  course,  even  where  there  is  a  fraudu- 
lent or  illegal  conveyance  of  the  property.     For,  though 
the  receiver  may  have  such  conveyance  set  aside,  and  may 
dispose  of  the  property,  yet  his  title  does  not  relate  back 
of  his  appointment,  and  his  grantee  will  still  take  such 
property  subject  to  all  liens  acquired  in  good  faith  prior  to 
the  appointment.     Judgments  are  equitable  liens  on  the 
debtor's  real  property,  which  he  has  fraudulently  disposed 
of ;  and  the  purchaser  of  the  property  on  an  execution  sale 
has  the  creditor's  right  to  impeach  the  debtor's  conveyance 
for  fraud ;  and  if  it  is  set  aside,  his  title  relates  back  to  the 
judgment  on  which  the  sale  was  made. 
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SECTION    VIII. 

Appointment  of  Receiver  Tyy  the  Court. 

"We  have  already  seen  that  proceedings  under  subd.  2, 
§  292,  may  be  taken  before  the  court  against  a  judgment 
debtor,  and  orders  made  applying  the  property  discov- 
ered toward  the  satisfaction  of  the  judgment,  and  a  receiver 
appointed,  the  same  as  a  judge  may  do  under  §§  297  and 
298.  So  the  court  can  also  enjoin  the  debtor,  that  being 
a  necessary  part  of  the  proceedings. 

But  the  court  has  also  the  power  to  appoint  a  receiver 
in  a  summary  manner  after  the  return  of  execution  unsat- 
isfied, by  subd.  3,  §  244  of  the  Code  of  Procedure,  M-liich 
reads  as  follows : 

"  A  receiver  may  be  appointed 3.  After 

judgment,  to  dispose  of  the  property  according  to  the 
judgment,  or  to  preserve  it  during  the  pendency  of  an  ap- 
peal, or  when  an  execution  has  heen  returned  unsatisfied, 
and  the  judgment  debtor  refuses  to  apply  his  property  in 
satisfaction  of  the  judgment  ^ 

Nature. 

This  is  a  proceeding  in  the  original  action,  and  is  in  the 
court  to  which  the  judgment  belongs.  It  partakes  of  the 
nature  of  the  ordinary  application  for  a  receiver  made  in 
a  creditor's  action,  and  is  no  doubt  mainly  governed  by 
the  same  rules,  and  entitled  to  the  same  course  of  practice. 

The  manner  of  Proceeding. 

The  section  (244)  is  silent  upon  this  point,  and  there 
is  no  known  case  of  appointment  made  under  this  clause 
of  subd.  3,  §  244.  It  is,  however,  clear  that  the  order  is 
made  upon  motion  to  the  court,  based  on  proof  of  the 
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facts  stated  in  this  clause,  to  wit :  the  recovery  of  the 
judgment,  the  issue  and  return  of  an  execution  unsatisfied 
wholly  or  partly,  and  that  the  judgment  debtor  refuses  to 
apply  his  property  in  satisfaction  of  the  judgment.  See 
Hoffman  Prov.  Bern.,  p.  484.  This  clause  does  not  re- 
quire that  the  debtor  should  unjustly  refuse  to  apply 
his  property,  &c.,  as  subd.  2  of  §  292  does ;  hence, 
there  would  seem  to  be  no  need  of  a  previous  demand  to 
apply  it  (  Vide  ante,  ch.  2,  §  2,  p.  65) ;  but  the  proof  must 
show  or  aver  that  the  debtor  owns  property  which  is  in 
his  possession  or  under  his  control ;  because  the  court  is 
authorized  to  appoint  the  receiver  only  when  he  refuses  to 
apply  his  property  upon  the  judgment,  and  not  when  it 
appears  that  he  has  fraudulently  disposed  of  it,  and  put  it 
beyond  his  power  so  to  apply  it. 

By  and  against  vsrhom  may  this  proceeding  be  taken  ? 

The  parties  are  undoubtedly  the  same  as  in  proceedings 
under  §  292.     Tide  ante,  ch.  1,  §  3,  p.  IT. 

On  what  judgment  and  Execution  ? 

These  must  be  such  that  a  creditor's  action  or  supple- 
mentary proceedings  under  §  292  could  be  based  upon 
them.  Ante,  ch.  1,  §  4.  But  the  execution  must  have 
been  issued  to  the  county  where  the  debtor  then  resided. 
This  is  requisite  for  a  creditor's  suit.  Child  v.  Brace,  4 
Paige,  309  ;  Merchants'  and  Mechanics'  Bank  v.  Griffith, 
10  Id.,  519. 

The  Proof 

Is  furnished  by  affidavit,  and  may  be  made  by  any  one 
who  can  furnish  it  for  an  order  under  §  292.  Ante,  ch, 
1,§6. 

Notice. 

Notice  of  the  motion,  with  a  copy  of  the  moving  pa- 
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pers,  must  be  served  on  the  debtor.  This  is  tlie  rule  in 
all  applications  for  receivers.  Vid-  ante,  ch.  3,  §  4.  The 
length  of  notice,  it  seems  to  me,  should  be  that  prescribed 
by  Code,  §  402.  The  Court  can,  however,  direct  a  shorter 
time  by  order  to  show  cause.  The  notice  and  papers 
should  be  personally  served ;  or  perhaps  they  may  be 
served  at  the  residence  of  the  debtor,  as  provided  in 
subd.  2,  §  409.  They  may  be  served  in  any  part  of  the 
State,  though  the  Court  is  local,  because  the  Court  has  ju- 
risdiction of  the  subject  matter. 

The  Motion. 

This  proceeding  is  not  to  discover  property,  but  merely 
to  appoint  a  receiver,  on  the  ground  that  the  debtor  re- 
fuses to  apply  his  property  on  the  judgment  in  the  ordi- 
nary way.  Hence  if  he,  on  the  hearing,  denies  that  he  has 
any  property,  the  Court  has  no  authority  to  institute  a 
proceeding  of  discovery,  but  must  remit  the  debtor  to  his 
remedy  under  §  292.  If  he  should  deny  the  existence  of 
the  judgment  or  execution,  the  Court  may  examine  that 
point,  as  a  judge  can  in  proceedings  under  §  292.  Vide 
post,  ch.  4,  §  6. 

Manner  of  appointing. 

The  Court  mtiy  proceed  under  this  clause,  or  under  subd. 
2,  §  292,  HS  in  any  other  like  application,  by  making  the 
ajipoiiitment  itself,  or  oi-dering  a  reference  to  select  and 
report  a  suitable  person,  or  to  appoint  the  officer  and 
take  the  proper  security  tVoin  him.  The  I'cceiver  ap- 
pointed in  this  proceeding  or  by  tl.e  Court  in  proceed- 
ings under  snbd.  2,  §  292,  is  not  vested  with  the  debtoi's 
property  according  to  §  298  ;  but  according  to  the  rule 
that  prevails  in  creditor's  suits.  He  is  vested  s'ith  the 
personal  property  upon  the  completion  of  his  appoint- 
ment by  giving  and  filing  the  requii-ed  security,  mid  then 
his  title  relates  back  to  the  order  of  liis  appointment  by 
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the  Court  or  to  tlie  order  of  reference  to  select  or  ap- 
point. Deming  v.  The  N.  Y.  Marble  Co.,  12  AU.,  66, 
68;  Kutter  -y.  Tullis,  5  Samff.  S  Ot.,  610.  If,  inter- 
mediate this  order  and  tlie  filing  of  tiie  security,  the 
slierift' seizes  the  property  on  execution  he  must  return  it 
to  the  receiver.  Steele  v.  Sturges,  6  Ahb.,  4i2  ;  also 
Poiter  V.  Williams,  5  Seld.,  142. 

The  order  of  reference  above  mentioned  has  the  same 
effect  upon  the  debtor's  property,  as  if  instead  thereof 
the  Court  had  made  the  appointment  at  that  time. 
(Rutter  V.  Tallis,  supra) ;  becau^e  by  making  such  order, 
the  Ciiurt  adjudges  that  the  property  is  n  <  longer  to  be 
under  the  control  of  the  defendant,  but  that  it  is  thence- 
forth to  be  and  is  in  the  custody  of  the  Court,  of  which 
the  receiver  is  merely  the  agent.  It  is  then  that  the 
title  of  the  debtor  to  it  dies,  and  that  of  the  Court  and  its 
agents  succeeds.     Steele  v.  Sturges. 

His  title  to  the  debtor's  real  estate. 

The  debtor's  real  property  can  only  be  vested  in  the 
receiver  by  an  assigninent  or  conveyance  thereof  to  hira 
by  the  defendant,  which  the  Court  lias  the  power  to 
compel  tlie  latter  to  execute.  Moak  v.  Coats,  33  Barh., 
498 ;  Chautauque  Co.  Bank  v.  Risley,  19  N.  Y.,  369, 
overiuling  Porter  -y.  Williams,  suj)ra,  on  this  point. 

Injunction. 

The  Court  has  the  power  to  enjoin  the  debtor  in  a 
creditor's  action  by  a  motion  made  in  the  action.  It  has 
this  power  not  only  by  statute  (2  B.  S.,  p.  174,  §§  38 
and  39)  but  by  virtue  of  its  equitable  jurisdiction,  ilad- 
den  V.  Spader,  28  Johns.,  554;  affirming  S.  C,  5  Johns. 
Ch.,  280.  As  this  application  for  a  receiver  is  also  a 
matter  in  an  action,  and  addressed  to  the  equity  side  of 
the  Court,  no  doubt  the  debtor  may  be  enjoined  until 
the   receiver  is   appointed   and  has  the  property  in  his 
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custody.  The  course  would  seem  to  be  for  the  plaintiff 
to  procure  an  order  upon  the  debtor  to  show  cause  wliy 
a  receiver  should  not  be  appointed,  with  a  restriuning 
flause  inserted,  as  in  the  order  made  under  §  292,  torhid- 
diiig  hiui  friim  transferring  or  disposing  of  liis  property 
not  exempt  from  execution  until  tlie  further  order  of  the 
Court.  This  oi'der  must  be  personally  served  to  bring 
the  debtor  into  contempt  if  he  disobeys  it.  In  all  other 
respect  the  rules,  powers,  and  duties  pointed  out  in  the 
previous  sections  of  this  chapter  as  pertaining  to  the  re- 
ceiver and  his  office  attach  to  the  receiver  appointed  by 
the  Court  in  proceedings  under  snhd.  2,  §  292,  or  under 
the  above  named  clause  of  subd.  3,  §  244. 

I  liave  treated  in  this  chapter  of  the  office  of  receiver 
chiefly  so  far  as  it  is  peculiar  to  these  i)roceedings,  and  at 
the  same  time  sufficiently  full  to  answer  all  general  pur- 
poses in  practice.  In  every  other  respect,  the  powers, 
duties,  &c.,  of  the  receiver  are  the  same  as  when  he  is 
appointed  in  an  action.  For  a  more  extended  view  of 
the  office  of  recei\  er,  and  as  to  the  manner  in  which  he 
is  to  manage  the  debtor's  estate  committed  to  him  ;  how 
lie  sjhall  convert  the  pr.iperty  into  money,  and  apply  it 
upon  the  judgments  which  he  represents;  how  he  is  to 
account ;  and  as  to  his  fees,  see  Edwards  on  Receivers  in 
Equity. 
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CHAPTER   IV. 

OF   StTBSIDIAET   PEOCEEDINSS,  AND   COLLATEEAL    SUBJECTS, 

Section  1.  Of"  actions  by  the  receiver  (§  299) ;  and  of  injunctions. 
2.  Of  costs. 
"       3.  Of  the  enforcement  of  orders,  &c. 
"       4.  Of  the  method  of  proceduie  to  punish  as  for  contempt. 
"       5.  Of  irregularities  and  jurisdictional  defects. 
"       6.  Of  the  power  of  the  judge  in  supplementary  proceedings 
"       7.  Of  appeals;  to  what  tribunal. 
"       8.  Of  miscellaneous  subjects. 

"       9.  Of  proceedings  in  aid  of  an  attachment  or  execution  under 
§  236." 

SECTION   I. 

Of  actions  hy  the  Receiver  (§  299)  and  Injunctions, 

§  299.  "  If  it  appears  that  a  person  or  corporation  al- 
leged to  have  property  of  the  judgment  debtor,  or  in- 
debted to  him,  claims  an  interest  in  the  property  adverse 
to  him,  or  denies  the  debt,  such  interest  or  debt  shall  be 
recoverable  only  in  an  action  against  such  person  or  cor- 
poration by  the  receiver,  but  the  judge  nia}',  by  order* 
forbid  a  transfer  or  other  disposition  of  such  propertj'  or 
interest  till  a  sufficient  opportunity  be  given  to  the  re- 
ceiver to  commence  the  action  and  prosecute  the  same  to 
judgment  and  execution;  but  such  order  may  be  modi- 
fied or  dissolved  by  the  judge  granting  the  same,  at  any 
time,  on  such  security  as  he  shall  direct."  This  section, 
as  it  now  stands,  dates  from  1849. 

1.  The  fore  part  of  it,  that  which  requires  actions  to  be 
brouglit  to  lecovcr  disputed  interests  and  debts,  lias  al- 
ready been  pretty  fnllj"  discussed  while  treating  of  the 
application   of  the  debtor's  property  to  the  payment  of 
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the  creditor's  judgment.  See  ante,  cli,  3,  §§  3  and  5. 
A  few  observations  remain  to  be  made  on  this  head. 
Tiiis  section  is  not  exclusive.  When  it  provides  that  a 
disputed  interest  in  property  or  indebtedness  shall  only 
be  recoverable  in  an  action  by  the  receiver,  it  solely  re- 
fers to  the  remedy  by  supplementary  proceedings,  and 
means  that  when  the  creditor  seeks  the  satisfaction  of  his 
judgment  by  this  remedy,  he  cannot  have  such  property 
or  debts  applied  to  the  paj'mentof  his  judgment  by  order 
nnder  §  297,  but  must  resort  to  a  receiver's  action.  This 
section  does  not  repeal  the  creditor's  bill,  which  still  ex- 
ists in  the  form  of  a  creditor's  action,  except  the  discov- 
ery part.  Goodyear  v.  Betts,  7  How.,  187 ;  Catlin  v. 
Doughty,  13  Id.,  457;  Hammond  v.  The  Hudson  Tl.  I. 
and  M.  Co.,  20  Barb.,  378.  The  case  of  Edmonston  v. 
McLoud,  19  Id.,  356,  though  seemingly  to  the  contrary,  ad- 
mits of  this  interpretation.  This  last  case  also  appears  to 
hold  in  general  terms  that  before  the  receiver  can  bring 
an  action  against  a  third  person  to  recover  disputed  prop- 
erty or  demands,  the  latter  must  be  proceeded  against 
under  §  294,  so  as  to  afford  him  an  opportunity  to  deny 
the  indebtedness,  &c.  This  is  certainly  not  the  practice. 
Receivers  in  these  proceedings  constantly  bring  actions 
against  persons  who  were  not  examined  under  §  294. 
And  any  other  rule  woiild  be  absurd. 

Section  299  applies  only  to  actions  against  third  per- 
sons, not  to  those  between  the  judgment  creditor  and  the 
judgment  debtor  only.     Catlin  v.  Doughty,  swpra. 

2.    INJUNCTION. 

The  stay  or  injunction  against  the  judgment  debtor 
is  authorized  by  §  298.  §  299  authorizes  an  injunction 
at^ainst  a  third  party  after  it  appears  upon  his  examina- 
tion under  §  294,  that  he  claims  an  interest  in  the  prop, 
erty,  or  denies  the  debt.  But  there  is  no  express  author- 
ity given  to  restrain   a  third  party  in   the  first  instance  j 
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that  is,  in  the  order  for  his  appearance  under  §  294,  or7>e 
fore  his  examination.  This  is,  however,  clearly  implied 
as  a  necessary  part  of  the  remedy  against  him.  Seeley 
V.  Garrison,  10  Ahi.,  460. 

Nature  of. 

It  is  declared  in  Green  v.  Ballard,  8  How.,  313,  that 
the  injunction  in  these  proceedings  is  a  different  remedy 
from  that  granted  in  actions  ;  that  the  Code  does  not  re 
quire  the  service  of  a  copy  of  the  affidavit  upon  the  de- 
fendant with  the  restraining  order  ;  that,  no  doubt,  some 
reason  should  appear  in  the  affidavit  before  the  judge 
sliould  forbid  a  transfer  or  other  disposition  of  the  debt- 
or's property,  but  that  the  Code  is  silent,  and  leaves  each 
case  to  be  disposed  of  by  the  sound  discretion  of  the 
judge.  In  this  matter  the  practice  followed  in  filing  a 
creditor's  bill  has  been  adopted  ;  the  injunction  against 
tlie  judgment  debtor  or  the  third  party,  before  his  exam- 
ination, is  granted  in  the  first  instance  as  of  course.  The 
facts  which  entitle  the  creditor  to  an  order  under  §  292 
or  §  294  are  deemed  suflicient  for  an  injunction.  The 
granting  of  this  remedy  is  discretionary. 

"Wheu  Granted. 

The  injunction  last  spoken  of  may  be  made  to  accom- 
pany the  order  under  §  292  or  §  294,  or  during  the  pro- 
gress of  the  proceedings.     Green  v.  Bullard,  supra. 

■WTio  may  Grant  it. 

The  judge  who  has  charge  of  the  proceedings  at  the 
time  may  grant  the  injunction,  and  no  other  tribunal. 

The  Continuance  thereof 

This  injunction,  once  made  and  duly  served,  continues 
in  force,  if  properly  drawn,  until  the  proceedings  are  ter- 
minated in  respect  to  the  party  enjoined,  or  until  it  isdis- 
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charged  by  another  order ;  or,  if  a  receiver  be  appointed 
in  tlie  same  proceedings,  until  the  receivership  is  super- 
seded. 

The  failure  of  the  judge  or  referee  to  be  present  at  the 
appointed  time  and  place  of  the  examination  does  not  re- 
voke the  injunction,  unless  the  proceedings  are  thereby 
vacated.  Vide  Reynolds  v.  McElhone,  20  Sow.,  454 ; 
Allen  V.  Starring,  26  Id.,  57.  The  judge  who  delivered 
the  former  decision  was  of  the  opinion  that  even  where 
the  subsequent  proceedings  fall  through,  the  injunction 
continues  to  operate  until  there  is  an  actual  or  practical 
revocation.  This  is  somewhat  in  conflict  with  Squire  v. 
Young,  1  Bosw.,  690. 

It  is,  however,  clear  that  any  act  or  omission  whicli 
discontinues  the  proceedings  dissolves  the  injunction,  for 
the  latter  is  part  of  the  former.     Id._ 

"Where  the  proceedings  are  restored  by  a  waiver  of  a 
default,  the  injunction  is  thereby  revived.  It  relates 
bact,  and  binds  the  enjoined  from  the  beginning,  and 
over  the  hiatus,  as  if  there  had  been  no  interruption.  Vide 
Keynolds  v.  McElhone. 

In  Wilson  v.  Andrews,  9  How.,  39,  valid  proceedings 
were  commenced  by  wari'ant.  An  order  was  at  the  same 
time  made  under  §  292  with  an  injunction  incorporated 
in  it.  The  order  was  afterwards  set  aside  as  void,  but  the 
injunction  was  upheld,  it  being  independent  of  the  order, 
and  there  being  valid  proceedings.  When  the  proceed- 
ings are  merely  irregular,  the  injunction  is  only  void- 
able, and  cannot  be  disobeyed.  But  when  the  former 
are  void,  the  latter  has  no  binding  force,  and  need  not 
be  obeyed.  So,  also,  when  the  injunction  itself  is  void, 
it  need  not  be  obeyed. 

Under  §  299. 
No  person  can  be  enjoinei  under  this  section  who  has 
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not  been  proceeded  against  under  §  294.  King  v.  Tuska,  1 
Duer,  635  ;  also,  Edmonston  v.  McLoud,  19  Barh.,  356. 
That  is,  this  injunction  is  granted  upon  the  appearance  of 
certain  facts  by  the  examination  of  the  third  party  or 
otherwise  in  proceedings  under  §  294,  and  is  made  by  the 
judge  who  has  charge  of  such  proceedings,  or  who  can 
continue  them.  It  continues  in  force  till  the  matter  in 
controversy  is  fully  disposed  of  according  to  the  judgment 
in  the  receiver's  action,  if  one  is  brought,  or  until  it  is  dis- 
solved or  abandoned. 

A  party  aggrieved  by  the  injunction  may,  upon  motion, 
have  the  same  modified  or  dissolved  on  giving  security 
satisfactory  to  the  judge  who  made  it,  or  who  may  con- 
tinue the  proceedings.  The  motion  is  made  on  affidavits 
and  notice  to  the  creditor.  It  is  a  motion  in  proceedings 
under  §  294.  The  granting  of  an  injunction  (under 
§  299)  is  discretionary.  Some  reason  should  appear 
for  it.  Where  a  person  examined  under  §  29i  claims 
the  whole  property  in  question,  but  refuses  to  give  the 
origin  or  nature  of  his  claim,  it  was  held  that  such  re- 
fusal may  be  considered  as  a  reason  for  an  injunction 
against  him.  Yan  Wyck  v.  Bradley,  3  Code  H.,  157. 
This  remedy  is  granted  without  security. 

WTiat  it  Restrains. 

The  last  named  injunction  restrains  a  transfer  or  other 
disposition  of  the  specific  articles  of  property,  or  the  in- 
debtedness, in  dispute  between  the  creditor  and  the  third 
party.  So,  also,  the  injunction  issued  and  served  on  the 
third  party  in  the  commencement  or  during  the  progress 
of  the  proceedings  against  him  under  §  294,  only  restrains 
his  transfer  of,  or  interference  with,  the  property  alleged 
to  be  in  his  hands,  and  belonging  to  the  judgnaent  debtor, 
or  his  alleged  indebtedness  to  him. 

But  as  to  what  and  wliat  not,  the  iniunction  against  the 
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debtor  restrains  him  from  doing,  Chancery  rule  No.  105 
is  no  doubt  a  good  guide.  That  rule  is  as  follows :  No  in- 
junction issued  upon  any  (such)  creditor's  bill  shall  be  con- 
strued to  prevent  the  debtor  from  receiving  and  applying 
to  the  support  of  himself  or  his  family,  the  proceeds  of  his 
earnings,  subsequent  to  the  service  of  the  injunction  order 
on  him  ;  nor  from  defraying  the  expenses  of  the  suit,  or  to 
prevent  him  from  complying  with  any  order  of  this  court 
made  in  any  other  cause,  to  assign  and  deliver  his  prop- 
erty and  effects  to  a  receiver,  or  to  restrain  him  from  mak- 
ing the  necessary  assignment  to  obtain  his  discharge  under 
the  insolvent  laws,  unless  an  express  provision  to  that 
effect  is  contained  in  the  injunction.  Neither  shall  such 
injunction  prevent  any  other  creditor  from  levying  upon 
such  property  of  the  debtor  as  he  may  be  able  to  find  and 
to  reach  by  execution,  previous  to  the  entry  of  an  order 
for  a  sequestration,  or  for  the  appointment  of  a  receiver. 

But  a  special  clause  might  be  inserted,  restraining  tlse 
debtor  from  confessing  a  judgment  for  tlie  purpose  of 
giving  any  other  creditor  a  preference  over  the  complain- 
ant, or.from  doing  any  other  act  to  enable  other  creditors 
to  obtain  the  property  of  the  debtor,  which  the  complain- 
ant was  unable  to  discover  or  reach  hy  execution.  It  was 
decided  in  Koss  v.  Clussman,  3  Sandf.,  676  ;  S.  C,  1  Oode 
JR.  [JV.  S.},  91,  that  where  the  debtor  delays  tlie  supple- 
mentary proceedings  by  procuring  adjourLments,  and  in 
tlie  meanwhile  confesses  judgment  to  another  with  the 
intent  and  effect  of  defeating  the  supplementary  creditor 
in  his  effort  to  reach  the  property,  it  is  a  violatiim  of  the 
injunction,  and  punishable  with  a  fine.  But  the  court 
intimated  that  the  mere  confessing  ot'jiidgment  was  not  a 
breach  of  the  injunction.  It  was  not  in  a  creditor's  bill. 
McKedie  v.  Senior,  4  Paige,  378. 

So  also  if  the  debtor,  wiiile  under  injunction,  cieates  a 
lieu  on  his  real   property  in  another  State  by  confessing 
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judgment  to  another  for  a  fictitious  debf,  lie  is  guiltj  of 
contempt,  for  which  he  may  be  punished.  Tenner  v. 
Sanborn,  37  Barb.,  610. 

In  Lansing,  &c.  v.  Easton,  &c.,  7  Paige,  364-,  the  chancel- 
lor said  any  active  interference  with  the  property  by  the 
defendant  or  his  agent,  for  the  purpose  of  having  the  le- 
gal title  to  the  same  transferred  to  another,  thereby  to 
deprive  the  complainant  of  the  equitable  lien  he  has  ac- 
quired therein  by  tiie  filing  of  his  bill,  is  a  violation  of 
the  letter  and  spirit  of  the  injunction.  This  is  cited  and 
approved  in  Ross  v.  Clussman,  supra. 

It  is  thus  seen  that  the  ordinary  injunction,  usually  in- 
corporated in  the  su))plementary  order,  and  served  on  the 
debtor,  has  the  restraining  power  of  the  special  clause  in- 
serted in  the  injunction  issued  in  the  creditor's  bill. 

No  Violation. 

It  is  no  violation  of  the  injunction,  where  the  debtor 
proceeds  to  judgment  in  a  suit  pending  at  the  time  he  is 
enjoined.  Parker  ■«.  Wakeman,  10  Paige,  485.  So  the  mere 
bringing  of  a  suit  for  a  tort  (as  injury  to  property)  without 
showing  some  damages  which  the  phiintifF  has  sustained 
thereby,  is  not  such  a  breach  of  the  usual  injunction  as 
will  autliorize  the  granting  of  an  attachment  against  the 
debtor.  So  held  in  Hudson  v.  Plets,  11  Paige,  18  0,  184 
Nor  is  there  such  violation  where  the  debtor  had  sold  or 
assigned,  verbally  or  otherwise,  a  claim  to  another  in 
^'ood  faith  and  for  Viilue  received,  and  after  the  injunc- 
tion merely  carries  this  contrnct  into  efi^ect  by  procuring 
a  novation,  or  doing  any  other  act  necessary  to  complete 
the  Sale,  as  endorsing  a  draft  previously  given.  Kichard- 
son  V.  Rust,  9  Paige,  243  ;  Ireland  v.  Smith,  1  Barh., 
419  ;  S.  C,  3  How.,  244. 

Of  course  it  is  no  breach  of  the  injunction  to  interfere 
with  any  property  not  reachable  by  tliese  proceedings. 


SERVICE    OF.  183 

Service  of 

The  injunction,  if  made  by  the  court,  is  served  like  a 
court  order  (  Vide  ante,  ok.  2,  §  3,  p.  68) ;  if  made  by  a 
judge,  it  is  served  like  tlie  supplementary  order,  by  de- 
livering to  and  leaving  with  the  party  to  be  enjoined 
personally  a  copy,  and  at  the  same  time  exhibiting  to 
him  tlie  original. 

An  injunction  addressed  in  the  ordinary  way  to  a  cor- 
poration and  its  agents,  &e.,  and  served  on  the  president, 
binds  it  and  all  persons  who  act  for  it.  The  People  v. 
Sturtevant,  5  Seld.,  277. 

But  knowledge  of  the  injunction,  information  of  its 
contents,  presence  in  court,  when  it  was  made,  without 
the  original  being  sliown,  would  be  fully  sufficient  to  im- 
pose upon  the  defendant  the  duty  of  obeying  it,  at  least 
so  far  as  the  pecuniary  rights  of  the  creditor  are  con- 
cerned." Livingston  v.  Swift,  23  How.,  1  (Supreme 
Court,  Gen'l  T.,  Illd  dist.) ;  see  also  3  Edw.  E.,  236  ;  4 
Paige,  405  ;  2  Barh.  Oh.  Pr.,  275  ;  1  Duer,  513,  553  ; 
Crary  Sp.  Pro.,  389. 

The  court  further  said,  in  Liviugston  v.  Swift,  that 
so  far  as  it  concerned  the  dignity  of  the  officer 
whose  order  had  been  disregarded,  he  would  re- 
quire personal  service  before  he  would  pnnish,  and  tliat 
punishment  in  such  case  was  discretionary  with  him  ; 
but  where,  by  disobedience  of  an  order  or  process,  a  par. 
ty's  pecuniary  rights  have  been  affected  or  impaired,  the 
court  or  judge  had  no  discretion,  but  must  impose  a  fine 
sufficient  to  indemnify  the  party. 

On  Third  Persons. 

The  injunction  order  served  on  a  third  person,  being 
no  party  to  the  proceedings,  does  not  bind  him,  though 
it  may  serve  as  a  notice.  Edmonston  v.  McLoud,  19 
Barb.,  361. 
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SECTION  n. 

Costs. 

SECTION   301   OF  THE  CODE   OP  PROCEDURE. 

"The  jiidge  may  allow  to  the  judgment  creditor, 
or  to  any  party  so  examined,  whether  a  party  to  the  ac- 
tion or  not,  witness'  fees  and  disbursements,  and  a  fixed 
sum  in  addition,  not  exceeding  thirty  dollars,  as  costs." 

This  section,  as  it  now  stands,  dates  from  1849. 

The  allowance  of  costs  is  in  the  discretion  of  the  judge. 

To  WTiom  Allowed. 

A  mere  witness  is  not  entitled  to  costs.  Davis  v.  Tur- 
ner, 4  How.,  190  ;  Anon.,  11  Abb.,  108 ;  both  at  Supreme 
Court  chambers.  Per  contra,  Webber  v.  Hobbie,  13 
Row.,  382,  also  at  chambers,  and  a  mere  dictum.  On 
principle,  a  witness  is  no  more  entitled  to  costs  beyond 
his  legal  witness'  fees  in  these  proceedings  than  upon  a 
trial  of  a  cause.    No  relief  is  sought  against  him. 

This  section  refers  to  two  classes  of  persons  who  may 
liave  costs  ;  those  who  are  parties  to  the  original  action 
and  these  proceedings,  and  those  who  are  made  pai'ties 
to  the  proceedings  by  order  under  §  294. 

■When  Allowed. 

Costs  cannot  be  allowed  to  a  person  until  the  proceed- 
ings are  terminated  as  to  him,  and  in  his  favor.  Davis  v. 
Turner,  supra.  Where  a  third  partj',  examined  under 
§  294,  denies  that  he  has  property  or  is  indebted  to  the 
judgment  debtor,  or  claims  such  property  adversely  to 
the  debtor,  and  the  creditor  drops  the  proceedings  as  to 
him,  he  is  in  a  position  to  ask  for  costs.  But  if  a  receiver 
is  appointed  to  litigate  the  title  to  such  pi'operty,  or  the 
indebtedness,  then  the  third  partj'  cannot  apply  for  costs 
until  the  receiver's  action  againat  him  is  terminated,  and 
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in  his  favor.  It  would  not  be  right  to  allow  costs  to  a 
person  examined  under  §  29i  just  because  he  has  some- 
how succeeded  in  swearing  through  that  lie  has  no  prop- 
ertjr  of,  nor  is  indebted  to  the  judgment  debtor;  unless 
tlie  creditor  discontinues  as  against  him.  Especially  is 
this  so  since  the  examination  under  this  section  is  limited  ; 
and  the  result  of  an  action  against  him  by  the  receiver 
may  sliow  a  contrary  state  of  facts,. 

In  Anon.,  11  Abh.,  103,  the  opinion  was  expressed  that  a 
third  party,  compelled  to  attend  and  submit  to  an  exam- 
ination, ought  to  be  allowed  costs  out  of  the  fuuds  in  his 
liands  belonging  to  the  debtor,  the  same  as  in  a  case  of  in 
terpleader  ;  that  is,  where  property  is  discovered,  and  the 
party  examined  seeks  merely  to  protect  himself  against.a 
second  claim  for  the  same  property. 

A  party  required  to  attend  and  be  examined  cannot 
claim  costs  unless  an  examination  is  had.  So  held  in 
Eagle  V.  Bonneau,  2  Sand.  S.  Ct.  679  ;  S.  C,  3  Code  R.  205, 
where  the  order  was  set  aside  for  irregularity  before  ex- 
amination had.     This  is  the  plain  reading  of  §  301. 

The  rule  once  made  by  the  IST.  Y.  Superior  Court, 
that  if,  on  examination  of  the  debtor,  no  property  appli- 
cable to  the  judgment  was  discovered,  the  creditor  would 
be  required  to  pay  costs  unless  he  could  show  some  good 
reason  for  having  required  the  debtor  to  submit  to  the 
examination,  (Anon.,  Z  Sandf.,  725;  S.  C,  1  Code  R., 
[_N.  A],  113),  seems  relaxed. 

Indeed  it  appears  now  a  settled  opinion  in  the  courts 
that  the  creditor  is  as  much  entitled  to  these  proceedings 
after  return  of  execution  as  he  is  to  the  issue  of  the  exe- 
cution itself  in  search  of  his  debtor's  property;  and  that 
he  should  not  be  subjected  to  the  payment  of  costs, 
unless  he  proceeds  vexatiously  ;  for  section  292  declares 
that  he  ia  entitled  to  an  examination.    This  applies,  how« 
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ever,  only  as  between  tlie  judgment  creditor  and  debtoi 
— not  generally  as  against  a  third  party. 

What  allo'wed. 

On  the  terniination  of  the  proceedings  by  the  dis- 
covery of  property,  the  creditor  is  entitled  to  be  allowed 
for  witnesses'  and  referee's  fees,  for  service  of  snbpCBnas, 
exemplification  of  records — in  short,  all  his  necessary 
disbcirsements,  beside  an  allowance.  His  disbursements 
should  appear  by  affidavit  on  the  motion  for  costs.  In 
Ross  v.  Glussman,  supra,  where  the  debtor  was  punished 
for  contempt,  the  costs  of  the  supplementary  proceedings 
were  added  to  those  of  the  contempt  proceeding,  and  the 
debtor  ordered  to  stand  committed  till  he  paid. 

The  allowance  of  a  fixed  eum  for  counsel  fee  is  equiv- 
alent to  allowing  it  as  costs.  Hulsaver  v.  Wiles,  11 
How.,  446.  When  the  opposite  party  is  entitled  to  costs 
the  same  rule  should  generally  prevail.  However,  the 
matter  of  costs  is  in  the  discretion  of  the  Court  or  judge, 

"When  to  be  applied  for. 

Costs  may  be  allowed  at  any  time  before  the  order  is 
made  to  apply  the  debtor's  property  in  the  receiver's 
hands  upon  the  judgment.  Webber  v.  Hobbie,  supra. 
The  proper  time  without  doubt  to  make  the  order  for 
costb  in  favor  of  the  creditor,  is  after  property  has  been 
discovered  and  is  ready  to  be  applied  upon  the  judgment 
by  order  under  §  297,  or  by  the  receiver.  However, 
when  a  receiver  is  appointed,  the  allowance  of  costs  is 
generally  incorporated  in  the  order  of  appointment. 

WTio  may  allo'w  the  Costs. 

The  Court  or  judge  that  has  charsre  of  the  proceedings 
or  may  continue  them  can  make  the  oi-der  allowino- 
costs.  So  also  where  the  receiver  brings  an  action  to 
set  aside  a  transfer  of  property  on  the  ground  of  fraud, 
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and  sncceeds,  tlie  Court  in  wMcli  the  aciion  is  brougth, 
if  it  has  jurisdiction  of  tlie  party  to  be  affected,  may,  per- 
haps, grant  this  order  allowing  the  costs  of  the  proceedings. 
The  Cnurt,  whose  officer  tlie  receiver  is,  may  also  grant 
the  order  allowing  costs. 

Notice. 

Costs  are  granted  ou  motion,  for  which  notice  should 
be  given  to  the  party  to  be  affected  by  the  order,  if  pos- 
sible, unless  he  is  present  when  the  application  is  made. 

Length  of  Notice. 

The  motion  is  summary  ;  and  as  it  generally  accompa- 
nies the  application  for  an  order  under  §  297  appropriat- 
ing the  propeity  to  the  payment  of  the  judgment  or  for 
a  receiver  under  §  298,  the  length  of  the  notice  is  in 
practice  the  same  as  in  the  latter  motions.  See  ante, 
p.  136. 

How  collected. 

It  was  held  in  Hulsaver  v.  Wiles,  supra,  that  no  exe- 
cution could  be  issued  on  an  order  made  out  of  Court  to 
pay  costs  ;  while  in  Kearney's  Case  (13  Ahh.,  459  ;  S.  C, 
sub  nom.  People  v.  Kelly,  22  How.,  309),  the  Court 
held  that  as  against  the  judgment  debtor  §§  297  and  301 
taken  together  warrant  tlie  judge  to  order  him  to  pay 
costs  if  sufficient  property  be  found  in  his  hands  for  that 
purpose  ;  and  that  his  default  to  pay  the  same  is  a  con- 
tempt, and  punishable  as  such.  This  last  decision  is  also 
applicable  against  a  third  party  under  like  circumstances. 
When  tlie  proceedings  are  conducted  before  the  Court, 
the  latter  allows  the  costs. 
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SECTION   III 

Enforcement  of  Orders,  &c. 

SECTION   303   OF  THE   CODE    OP  PKOCEDDRE. 

"  If  any  person,  party  or  witness  disobey  an 
order  of  the  judge  or  referee,  duly  served,  such  person, 
party,  or  witness  may  bo  punished  bj'  the  judge  as  for  a 
contempt.  And  in  all  cases  of  commitment  under  this 
chapter,  or  the  Act  to  abolish  imprisonment  for  debt,  the 
person  committed  may,  in  case  of  inability  to  perform 
the  act  required,  or  to  endure  the  imprisonment,  be  dis- 
charged from  imprisonment  by  tlie  Court  or  judge  com- 
mitthig  him,  or  the  Court  in  which  the  judgment  was 
rendered,  on  such  terms  as  may  be  just." 

In  1848  and  1849  this  section  consisted  only  of  the 
first  sentence.  The  second,  i.  e.,  the  power  to  discharge 
from  imprisonment,  was  added  in  1851,  and  is  substan- 
tially a  transcript  from  §  20  of  the  Statutes  on  Contempts 
to  enforce  civil  remedies,  &c.,  as  amended  in  1843. 

I  shall  here  aim  at  giving  merely  an  outline  of  the 
rules  and  practice  in  proceedings  as  for  contempt  to  en- 
force civil  remedies,  and  indicate  those  points  which  are 
peculiar  to  supplementary  proceedings.  I  will,  how- 
ever, endeavor  to  treat  tlie  subject  sufhciently  at  large 
to  answer  all  the  ordinary  cases  that  may  arise  in  the 
course  of  suj)plementary  pioceedlngs. 

Nature. 

Proceedings  to  punish  as  for  contempt  are  regarded  as 
special  proceedings.  Gray  v.  Cook,  (N".  T.  Superior  Ct., 
Sp.  T.),  15  Ahi.,  308,  nole.  But  the  Court  in  Holstein  v. 
Hice,  Id.,  p.  307,  held  that  they  are  in  an  important 
sense,  a  part  of  the  orderly  proceedings  under  §  29:J,  in 
asmuch  as  they  have  in  view  (beside  tlie  punishment  of 
the  offender)  the  collection  of  the  plaintiff's  debt. 
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Who  may  panish  as  for  contempt  ? 

(1)  The  judge  whose  order  has  been  disobeyed,  may 
punish  the  disobedience  as  a  contempt.  He  may  make 
the  attachment  issued  against  the  offender,  returnable  at 
his  office  in  a  distant  county.  Re  Smethiirst,  2  Sanrlf. 
S.  Oi.,  724;  S.  0.,  4  flow.,  369  ;  3  Code  B.,  55.  This  is 
however,  a  very  awkward  practice.  The  fact  tliat  lie 
issued  the  attachment  wliile  holding  special  term,  and  it 
was  entitled  there,  does  not  rendei'  it  irregular,  provided 
he  could  have  issued  it  ,it  chambers.  "Wicker -y.  Dresser, 
13  How.,  331 ;  S.  C,  4  Abb.,  93. 

(2)  Where  proceedings  at  chambers  can  be  continued 
by  another  judge,  as  in  the  first  district,  he  may  entertain 
all  or  any  part  of  the  proceeding  for  the  punishment  of 
the  contempt.  Id.  Kelly  v.  McCormick,  2  E.  D.  Smith, 
503  ;  Dresser  v.  Yan  Pelt,  15  How.,  19.  In  this  last  case 
the  disobedience  was  to  an  order  of  Davies,  J.,  Supreme 
Court,  First  District.  Oleeke,  J.,  sitting  at  chambers  in 
Daties'  stead,  issued  the  attachment  directing  the  sheriff 
to  bring  the  accused  before  one  of  the  justices  of  the 
court  at  a  special  term,  at  a  time  and  place  designated. 
The  prisoner  appears  not  to  have  objected  to  this  direction 
in  the  attacbment.  It  was  held  that  the  proceedings 
bad  been  regularly  continued,  and  the  mere  fact  of  mak- 
ing the  attachment  returnable  before  one  of  the  justices 
at  special  term  instead  of  at  chambers  before  him  wiio 
issued  it,  did  not  render  the  process  void,  but  simply 
voidable.  See  also  Latham  v.  Westervelt,  16  Barb., 
421,  and  Kelly  v.  McCormick,  28  If.  Y.,  318,  upon  this 
point  of  irregularity.  The  latter  decisioa  overrules  the 
same  case  in  the  N.  Y.  Common  Pleas  upon  that  point. 
2  E.  D.  Smith,  503.  In  cases  of  continuance,  however, 
the  better  practice  is  to  make  tlie  notice  of  motion  fir  an 
attachment  returnable  at  chambers  before  the  judge  by 
name,  whose  order  has  been  disobeyed,  and  the  order  to 
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sho-w  cause  or  the  attachment,  before  the  judge  who 
grants  it,  and  then,  if  upon  return  of  such  notice,  order 
to  show  cause,  or  attachment,  another  judge  be  at  the 
time  and  place  designated  j)erforming  the  chamber 
business,  he  can  continue  and  act  in  the  matter  to  the 
same  extent  and  with  the  same  efficacy  as  the  f.'rmer 
judge.     Code,  §  27. 

But  in  courts  where  continuance  is  authorized,  a 
notice  of  a  motion  to  be  made  before  tlie  justice  of  the 
court  sitting  at  chambers,  is  undoubtedly  regular ;  be- 
cause the  judge  at  chambers,  whoever  he  may  be,  lias 
the  power  to  entertain  tlie  motion.  Such  notice  fully 
apprizes  the  party  served  of  a  motion  which  can  be  reg- 
ularly made. 

(3)  Proceedings  to  punish  a  contempt  committed  of 
an  order  made  in  supplementary  proceedings  by  an  offi- 
cer, as  a  county  judge,  may  be  instituted  or  continued 
by  his  successor.  Supreme  Court,  General  Term,  Third 
District.  Holstein  ■ZJ.  Rice,  SM/»ra.  For  if  supplementary 
proceedings  are  a  continuation  of  the  ordinary  pmceed- 
ings  in  the  action,  and  a  part  of  it,  and  would  therefore 
not  abate  at  the  death  or  expiration  ot  the  term  of  office 
of  the  justice  before  wliom  they  are  pending,  then  con- 
tempt proceedings  may  be  instituted  or  continued  as 
above  stated,  because  they  are  in  an  important  sense,  a 
part  of  such  supplementary  pi.oceedings,  inasmuch  as 
they  have  in  view  the  collection  of  the  plaintiff's  judg- 
ment. "  But  if  supplementary  proceed in>:s  are  to  be  re- 
garded as  special  in  their  nature — extraordinary  in  their 
character — ■peculiar  in  their  object,  and  not  to  be  classed 
among  the  ordinary  proceedings  in  the  actions,"  then 
contempt  proceedings  may  be  instituted  or  continued 
under  3  R.  S.,  p.  284,  §  51  {B.  S.,  part  3,  ch.  3.  tit.  2, 
art.  2,  §  51) ;  the  "  object  of  which  statute  apparently  was 
to  provide  for  the  continuance  of  all  jndicial  proceedings 
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except  those  in  ordinary  progress  of  an  action,  whicli 
would  be  continued  of  course,  and  those  wliei-e  special 
provision  had  already  been  made  by  statute."     Id. 

This  case  takes  the  position,  that  if  supplementary  pro- 
ceedings are  a  continuation  of  the  ordinary  proceedings 
in  the  action  in  which  the  judgment  was  rendered,  then 
not  only  a  matter  of  contempt  but  any  other  part  of  such 
proceedings,  can  be  continued,  like  a  suit,  before  the 
successor  of  tlie  judge  who  instituted  them,  or  bef  ire 
the  oflScer  who  acts  in  his  stead,  and  discharges  liis  ofHcial 
duties  in  his  absence  or  removal  from  office.  The  court 
likens  the  proceedings  toa  suit  pending  before  the  chan- 
cellor, which  did  not  abate  on  the  death  or  removal  froui 
office  of  that  functionary.  According  to  this  view,  if  the 
proceedings  be  taken  before  a  justice  of  the  Supreme 
Court  in  any  district,  and  he  is  absent  or  removed  from 
office,  or  by  reason  of  any  other  disability,  he  cannot  at- 
tend to  them,  another  justice  of  the  same  court,  or  any 
other  judge  who  can  discharge  his  official  duties  in  this 
respect,  maj^  continue  the  proceedings,  provided  such 
officer  could  iiuve  originally  instituted  them.  Or  if 
supplementary  proceedings  are  not  ordinary  pro- 
codings  in  the  action,  but  special  in  their  nature,  then 
such  continuance  is  authorized  by  the  statute  above  men- 
tioned. That  statxite  provides  for  every  contingency  of 
absence  or  disability  of  the  officer  who  lias  instituted  the 
proceedings,  and  directs  that  in  snch  case,  they  may  be 
continued  by  tlie  officer's  successor,  or  by  any  other  offi- 
cer residing  in  the  same  county,  who  might  have  origin- 
ally instituted  ihem.  It  further  provides  that  if  there'  be 
no  such  officer  in  the  same  county,  then  the  nearest  piiblic 
officer  in  the  next  county  maj-  continue  the  proceedings. 
But  this  clause  would  not  in  e  ery  case  be  applicable  to 
supplementary  proceedings  ;  because  they  must  be  taken 
in  certain  counties  prescribed  by  section  292.   This  statute 
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also  provides  that  if  such  successor  or  substituted  ofiBcer  is  at 
the  place  at  the  time  designated  in  the  notice  or  order,  he 
may  proceed  with  the  matter  as  if  the  same  liad  been  orig- 
inally commenced  before  hira.  But  if  the  proceedings 
are  to  be  continued  by  the  substituted  officer  at  any  other 
time  or  place,  notice  of  such  substitution  shall  be  given  to 
the  parties  who  may  be  aifeeted  thereby  ;  and  such  officer 
shall  then  be  authorized  to  entertain  the  proceedings  as 
if  they  had  been  originally  commenced  before  him. 

Thus,  then,  these  proceedings  may  be  continued  upon 
any  view  that  may  be  taken  of  them,  and  before  whom- 
soever they  may  have  been  instituted. 

(4)  So  it  is  clear  that  if  supplementary  proceedings 
commenced  by  a  county  judge  or  judge  of  the  N.  Y.  Com- 
mon Pleas,  may  be  continued  before  a  Supreme  Court  jus 
tice  pursuant  to  §  292  [ante,  p.  14),  such  justice  may  en 
tertain  or  continue  proceedings  to  punish  a  contempt 
committed  against  such  judge. 

(5.)  The  Court. 

It  is  now  settled  in  the  Supreme  Court  of  the  first  dis- 
trict, (hat  the  court  can  punish  a  contempt  committed 
against  a  member  thereof.  The  argument  by  which 
Cleeke,  J.,  establishes  this  proposition  seems  utian- 
swerable.  Wicker  v.  Dresser,  13  How.,  331  ;  cited 
and  approved  in  The  People  v.  lielly,  22  Id.,  309  ;  S. 
C,  sub  nom.  Kearney's  Case,  13  AM.,  459 ;  also  Hil- 
ton V.  Patterson,  18  Id.,  245.  All  these  cases  were  at 
Special  Term.  But  it  is  now  the  settled  practice  here  for 
the  court  to  entertain  the  proceedings  to  punish  these  con- 
tempts. The  motion  therefor  is  a  non-enumerated  motion, 
and  is  made  to  the  special  term  held  at  chambers  uj)ou 
notice.  The  Superior  Court  and  the  Court  of  Common 
Pleas  in  this  district,  on  the  contrary,  still  hold  that  the 
judge,  and  not  the  court,  must  entertain  the  proceedings 
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for  the  punishment  of  all  such  contempts.  Bitting  v. 
Yandenhurgh,  17  Bow.,  80 ;  Cowdrey  v.  Carpenter,  17 
Abb.,107 ;  Shepherd  v.  Dean,  3  Id.,  424 ;  S.C,  13  JIow.,  173. 
(a)  If  the  proceedings  under  subd.  2,  §  292,  are  before 
the  court,  all  contempts  arising  therein  are  punished 
there. 

Contempt  of  a  Referee 

Is  a  contempt  of  the  court  or  judge  that  appointed  him, 
and  the  proceeding  to  punish  it  is  the  same  as  if  the  of- 
fense had  been  committed  of  an  order  of  the  court  or  judge. 

Who  may  apply. 

The  person  applying  to  punish  a  pnrty  for  a  contempt 
must  show  that  he  has  some  interest  in  the  subject  mat- 
ter, or  that  he  has  a  right  to  prosecute  for  the  misconduct 
or  other  injury  complained  of;  except  infants,  lunatics, 
&c.  See  Hawley  v.  Bennett,  4  Paige,  165.  Whether  the 
receiver  can  in  his  own  name  prosecute  a  contempt  com- 
mitted after  his  appointment,  was  raised,  but  not  passed 
upon,  in  Rodman  v.  Henry,  17  iT.  Y.,  484. 

What  Acts,  &c.,  are  Punishable. 

Sections  296  and  301,  taken  together,  warrant  the  judge 
to  order  the  payment  of  costs,  if  sufficient  property  for 
that  purpose  be  found  in  the  debtor's  hands  ;  and  in  such 
case,  his  default  to  pay  the  same  is  a  contempt.  Kear- 
ney's Case,  13  AU.,  459  ;  S.  C,  22  Bow.,  309.  The  re- 
fusal to  answer  a  proper  question  upon  the  examination  in 
the  proceedings  is  also  thus  punishable.  Clapp  v.  Lathrop, 
23  Id.,  423.  So  knowledge  of  the  injunction,  information 
of  its  contents,  presence  in  court  when  it  was  made,  are 
fully  sufiBcient  to  impose  upon  the  enjoined  party  the  duty 
of  obeying  it,  so  far  as  the  pecuniary  rights  of  the  credit- 
ors are  concerned,  although  the  injunction  order  was  not 

shown   to  him  when  a  copy  of  it  was  served  ;  and  his  re- 
13 
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fusal  to  obey  it  may  be  punished  as  for  a  contempt.  Liv- 
ingston V.  Swift,  23  How.,  1.  See  ante,  p.  183.  But 
where  a  debtor  was  asked  as  to  the  amount  and  nature  of 
encumbrance  on  his  property  six  months  before  the  exam- 
ination, it  was  held  that  such  question  was  not  necessarily 
within  his  power  to  answer,  and  an  answer  in  substance 
that  he  was  unable  to  give  the  information  asked,  is  not 
necessarily  evasive.  Wicker  v.  Dresser,  14  How.,  465.  A 
judgment  debtor  cannot  be  summarily  punished  for  a 
breach  of  the  injunction  when  he  claims  that  the  property 
with  which  he  interfered  did  not  belong  to  him.  That 
fact  must  be  first  determined  in  the  proper  way.  Nor  can 
he  or  any  other  party  be  punished  for  doing  or  refusing 
to  do  an  act,  the  prohibition  or  requirement  of  which  is 
not  within  the  terms  of  the  order  ;  as  for  a  refusal  to  de- 
liver property  or  pay  money  to  the  receiver,  when  the  or- 
der does  not  direct  it.  The  People  v.  King,  9  Id.,  97 ; 
"Watson  V.  Fitzsimmons,  5  Duer,  629. 

In  a  creditor's  bill,  it  was  no  contempt  to  neglect  to  de- 
liver property  to  the  receiver,  when  it  was  claimed  to  be 
in  the  possession  of  another,  and  to  belong  to  him,  unless 
the  master  had  decided  that  it  belonged  to  the  debtor, 
and  was  under  his  control.  1  Barb.  Ch.  Pr.,  671.  A  fail- 
ure by  a  party  to  appear  on  an  adjourned  day  may  be 
punished  as  a  contempt,  though  the  adjournment  was  made 
in  his  absence  on  the  consent  of  his  attorney,  and  no  written 
notice  thereof  was  served  upon  him.  Parker  v.  Hunt,  15 
Abh.,  410,  note.  A  party  will  not  be  punished  for  disobe- 
dience of  an  order  obtained  on  an  affidavit  jurisdictionally 
defective.  Kennedy  v.  Weed,  10  AUh.,  62.  Such  an  or- 
der is  void.  Nor  will  he  be  punished  when  he  shows  his 
inability  to  comply  with  the  order ;  unless  he  has  volun- 
tarily disabled  himself,  and  the  creation  of  the  disability 
is  itself  contumacious.    Myers  u.  Trimble,  3  E.  D.  Smith, 
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607,  612 ;  S.  C,  1  Aih.,  399 ;  Perkins  v.  Taylor,  19  Ahi., 
146, 150. 

In  short,  the  disobedience  of  any  order  of  the  court, 
judge,  or  referee,  made  in  these  proceedings,  and 
duly  served,  may  be  punished  as  for  a  contempt.  Jie 
Smethurst,  2  Sand/.,  724. 

What  Must  be  Shown. 

When  the  disobedience  is  of  an  order  made  by  a  judge 
or  referee,  it  must  be  shown  that  such  order  was  duly 
served.  §  302.  So  also  a  sufficient  continuity  of  the  pro- 
ceedings should  be  shown.  In  the  case  of  Ammidon  v. 
Wolcott,  15  Abb.,  314,  the  supplementary  order  was  person- 
ally served  on  the  debtor.  He  appeared  on  the  return  day, 
but  instead  of  submitting  to  an  examination,  he  obtained 
an  order  to  show  cause  why  the  proceedings  should  not  be 
vacated.  This  motion  was  heard  and  denied  10th  of 
January,  1860,  and  the  debtor  further  ordered  to  appear 
on  the  14th  of  January.  He  was  present  when  this  order 
was  made.  It  was  served  only  upon  his  attorney.  He 
failed  to  appear ;  and  the  judge  certified  his  default,  and 
on  the  16th  of  January  made  a  further  order  for  his  ap; 
pearance  on  the  19th  of  the  same  month.  This  order 
was  personally  served  on  him.  He  again  failed  to 
appear,  whereupon  the  judge  made  an  order  for  him  to 
show  cause  on  21st  of  January,  why  an  attachment  should 
not  issue.  This  order  and  the  moving  papers  were  per- 
sonally served.  No  cause  having  been  shown  on  the  return 
day,  an  attachment  was  issued.  Thecourt  held  that  the 
proceedings  were  sufficiently  continuous  to  justify  the  final 
order — order  of  conviction  and  commitment. 

For  process  of  contempt,  a  clear  case  must  be  made  out. 
Thus,  where  it  is  sought  to  punish  the  debtor  for  receiving 
and  paying  out  money  after  the  injunction  was  served,  it 
ratist  be  shown  beyond  a  reasonable  doubt  that  the  money 
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received  and  paid  out  was  due  or  acquired  prior  to  the  ser- 
vice of  the  injunction.  Potter  v.  Low,  16  How.,  649.  So 
where  a  motion  is  made  that  the  debtor  be  ordered  to  pay 
the  judgment,  or  be  committed  to  jail,  the  creditor  must 
establish  that  he  has  the  money  or  means  to  pay,  before  such 
order  can  be  made.  He  cannot  be  committed  on  suspicion  ; 
nor  can  an  order  be  made  that  would  have  that  result,  unless 
it  is  admitted  or  proven  that  he  can  comply  with  such  order. 
Peters  v.  Kerr,  22  Id.,  3.  But  the  judge  may  determine 
that  the  debtor  has  property  or  money  which  should  be 
applied  upon  the  judgment,  although  he  denies  under  oath 
that  he  has  any,  and  may  imprison  him  upon  his  refusal  to 
obey  the  order  so  to  apply  the  same.  In  the  matter  of 
Pester,  2  Code  JR.,  98;  see  ante,  p.  128. 


SECTION  rv. 
The  Method  of  Procedure  to  punish  as  for  Contempt. 

The  mode  of  procedure  for  the  punishment  of  a  con- 
tempt committed  in  the  course  of  supplementary  proceed- 
ings, is  that  prescribed  in  the  Revised  Statutes,  part  3,  ch. 
8,  tit.  13,  to  enforce  civil  remedies,  &c.  Ee  Smethurst, 
supra  /  The  People  v.  King,  9  How.,  97.  By  the  second 
section  of  that  statute,  when  the  misconduct  or  disobedience 
is  committed  in  the  immediate  view  and  presence  of  the 
court,  it  may  be  summarily  punished. 

This  section  is  applicable  in  these  proceedings  when  en- 
tertained by  a  judge.  • 

When  the  disobedience  complained  of  is  of  an  order  re- 
quiring the  payment  of  money,  the  precept  of  commit- 
ment issues  immediately  on  proof  of  a  personal  demand 
and  refusal.  §  4.  This  process  must  not  be  to  appear  and 
answer,  but  to  arrest  for  the  purpose  of  punishment.     The 
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People  V.  King,  supra.  Eut  the  order  reqiiiring  the  pay- 
ment of  the  money  should  specify  the  time  within  which 
payment  is  to  be  made.     2  5ar5.  Ch.  Fr.,  2Y2. 

In  all  other  cases,  the  court  shall  either  grant  an  order 
on  the  accused  party  to  show  cause  at  some  reasonable 
time  to  be  therein  specified,  why  he  should  not  be  punished 
for  the  alleged  misconduct ;  or  issue  an  attachment  to  ar- 
rest such  party  and  bring  him  before  such  court  to  answer 
for  such  misconduct.  §  5.  And  in  either  case  a  copy  of 
the  affidavits  and  papers  upon  which  the  application  is 
founded,  must  be  served  on  the  accused  a  reasonable  time 
to  enable  him  to  make  his  defence.  §  3.  It  is  sufficient 
if  such  copy  is  served  simultaneously  with  the  attachment 
[or  order  to  show  cause].     Re  Smethurst,  supra. 

"When  the  alleged  contempt  has  been  committed  before 
a  referee,  or  of  his  order,  the  moving  papers,  it  seems, 
should  contain  the  order  of  examination  and  reference,  or 
at  least  enough  of  it  to  show  the  referee's  authority. 
Wicker  v.  Dresser,  14  How.,  465. 

The  Eevised  Statutes  thus  prescribe  two  modes  of  pro- 
cedure to  ascertain  whether  or  not  a  contempt  other  than 
in  the  non-payment  of  money  has  been  committed — by  or- 
der to  show  cause,  and  by  attachment  arresting  and  bring- 
ing the  party  before  the  eom-t.  But  either  must  be  founded 
on  proof  or  affidavits  satisfactory  to  the  judge  granting 
it,  and  copies  thereof  must  be  served  on  the  accused. 

The  Order  to  Show  Cause, 

Mentioned  in  the  statute,  is  not  to  show  cause  wliy  an 
attachment  should  not  be  issued,  but  "  why  he  (the  of- 
fender) should  not  be  punished."  Hence,  if  such  an  order 
is  made  and  served,  and  the  accused  party  or  witness  ap- 
pears, but  does  not  show  cause,  lie  may  be  punished  with- 
out any  further  proceedings.  Ee  Sineiliuist,  supra;  Al- 
bany City  Bank  v.  Schermerhorii,  9  J'aiff',  37-'.     It  was 
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also  held  in  Watson  v.  Fitzsimmons  (5  Duer,  629),  thalt 
when,  upon  the  return  of  such  order,  the  accused  denies 
the  contempt,  it  is  not  essential  to  the  validity  of  a  final 
order  (order  of  conviction,  &c.),  that  interrogatories 
be  filed  and  answered.  The  matter  is  determined  accord- 
ing to  the  practice  which  obtains  upon  the  return  of  any 
other  order  to  show  cause.  Interrogatories,  however,  may 
be  ordered  to  be  filed  and  answered ;  but  that  if  instead 
thereof,  a  reference  is  ordered  to  take  the  testimony,  ascer- 
tain and  report  the  facts,  and  both  parties  appear  before 
the  referee  and  submit  evidence,  the  defendant  cannot  ob- 
lect  on  the  final  hearing  upon  the  referee's  report  that  no 
interrogatories  had  been  filed  and  answered ;  that  section 
19  of  the  above-named  statute  only  refers  to  proceedings 
by  attachment.  This  decision  was  made  at  Special  Term, 
and  affirmed  on  appeal  to  the  General  Term. 

But  the  chancellor,  in  9  Paige^  372,  supra,  and  Cleeke, 
J.,  in  Pitt  v.  Davison,  37  JBarh.,  97,  hold  that  interroga- 
tories must  be  filed  and  answered  in  every  case  where  the 
contempt  is  denied,  and  rest  their  view  upon  the  same  sec- 
tion (19) ;  that  is,  when  the  contempt  is  denied  upon  the 
return  of  an  order  to  show  cause,  and  the  court  does  not 
discharge  the  order,  which  it  may  do,  but  continues  the 
matter,  the  subsequent  proceedings  are  substantially  the 
same  as  upon  the  return  of  an  attachment.  See  McCredie 
V.  Senior,  4  Paige,  378.  The  chancellor  further  held  (9 
Paige,  372)  that  where  it  is  referred  to  a  referee  to  take 
the  answers  of  the  accused  to  the  interrogatories  and  other 
evidence,  the  proofs  themselves,  and  not  merely  the  ref- 
eree's opinion  thereon,  should  be  reported.  The  learned  jus- 
tice who  delivered  the  opinion  in  Pitt  v.  Davison^sM^^'a,  also 
held  that  the  personal  appearance  of  the  accused  in  court  was 
necessary  before  he  could  be  punished  as  for  contempt,  and 
if  his  appearance  could  not  be  compelled,  justice  must  fail. 
No  interrogatories  are  necessary  where  the  acts  of  contempt 
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charged  are  admitted,  and  it  is  only  insisted  that  such  acts 
are  not  contemptuous.     Clapp  v.  Lathrop,  23  How.,  423. 

The  order  to  show  cause  must  be  personally  served,  or 
the  accused  mutt  personally  appear  in  court  in  com- 
pliance therewith.  2  Barh.  Ch.  Pr.,  278 ;  Pitt  v.  Davi- 
son. But  personal  service  may  be  dispensed  with  on 
special  grounds.     2  Barb.  Ch.  Pr.,  278. 

Formerly,  when  on  a  reference  before  a  master  in 
chancery,  a  party  or  witness  was  in  default,  the  practice 
was  to  procure  and  serve  an  order  on  the  offending  per- 
son requiring  him  to  appear  before  tlie  master  on  a  day 
and  hour  named,  and  answer  or  perform  what  was  de- 
manded of  him,  or  to  show  cause  at  a  time  and  place 
designated  why  he  should  not  be  punished.  The  thing 
to  be  done  had  to  be  specifically  set  forth.  Thispiactice 
is  convenient,  and  might  be  adopted  in  these  proceedings 
in  cases  of  reference. 

Attachment. 

The  attachment  is  but  a  mode  of  bringing  the  accused 
before  the  Court,  It  is  not  issued  for  tlie  purpose  of 
punishment  after  a  final  adjudication.  ^eSmethurst; 
Pitt  V.  Davison  ;  9  Paige,  372,  supra.  In  the  first  dis- 
trict the  ordinary  course  is  to  initiate  the  contempt  pro- 
ceedings by  a  notice  of  motion  for  an  attachment,  or  an 
order  to  show  cause  ;  but  generally  by  a  notice  of  motion. 
The  notice,  or  order,  is  accompanied  with  a  copy  of  the  affi- 
davits and  documents  upon  which  tlie  motion  is  to  be  made. 

Upon  the  hearing  of  such  motion,  if  tlie  affidavits 
of  the  parties  are  conflicting,  an  attachment  will  prop- 
erly issue  to  bring  the  accused  into  courr,  so  that 
he  can  be  examined  on  interrogatories,  and  to  enable 
the  plaintifl"  to  compel  the  attendance  of  witnesses. 
McCredie  'o.  Senior,  supra.  Bat  no  attachment  will  be 
granted  to  bring  a  party  into  court  for  disobedience  of 
an  order  requiring  him  to  appear  personally,  without 
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proof  of  the  service  of  tlie  order  and  the  failure  to  ap^ 
pear.     Ward  v.  Arenson,  10  Bosw.,  580. 

If  the  proceedings  are  before  the  court,  the  warrant  of 
attacliinent  is  issued  by  the  clerk  of  the  court,  under  the 
seal  thereof,  by  order  of  the  court  first  made  and  en- 
tered. This  order  should  recite  the  successive  steps  of 
the  proceedings,  or  at  least,  enough  thereof,  to  show 
jni'isdiction  on  its  face,  and  direct  in  what  amount  the 
prisoner  shall  be  held  to  bail.  It  should  not  contain  an 
adjudication  of  the  court,  but  merely  direct  the  issuing 
of  the  attachment,  or  that  it  appears  to  the  court  that 
there  is  cause  for  the  issuing  of  the  attachment.  Crary's 
Sp.  Pro.^  "  Contempt"  p.  396.  If  the  proceedings  are 
before  a  judge  out  of  court  he  issues  the  attachment  and 
directs  therein  in  what  amount  the  prisoner  shall  be  held 
to  bail.  No  order  is  made  or  entered.  The  attachment 
should  fully  recite  the  successive  steps  of  the  proceed- 
ings had,  and  should  otherwise  contain  the  substance  of 
the  order  before  mentioned.  There  is  no  need  of  any 
clerk's  signature  or  of  any  seal  to  it.  In  fact,  these  seem 
to  be  improper.  For  a  contempt  proceeding  before  a 
judge  is  a  matter  wholly  separate  from  the  court.  Sup- 
pose the  supplementary  proceedings  are  had  before  the 
judge  of  Kings  county  upon  a  judgment  of  the  Superior 
Court  of  Buffalo,  what  clerk  must  issue  and  sign  the  at- 
tachment, and  iinder  what  seal  ?  Certainly  not  the  clerk 
of  Kings  county.  If  any  at  all,  it  must  be  the  clerk  of 
the  Superior  Court  of  Buffalo.  The  inconvenience  is  so 
apparent  that  it  cannot  be  supposed  for  a  moment  that 
the  legislature  intended  that  a  clerk's  signature  and  a 
seal  must  be  to  such  attachment  to  make  it  valid.  An 
attachment  of  this»kind,  like  the  order  of  arrest  in  provi- 
tiional  remedies  or  the  warrant  under  §  292,  is  simply  the 
order  of  a  judge,  and  needs  no  other  formalities  than  his 
signature.     Section  302  of  the  Code  gives  him,  as  a  tri- 
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buiial  separate  and  independent  of  any  court,  the  power 
to  punish  as  for  contempt,  just  as  §  292  authorizes  liiin 
to  arrest  the  defendant.  With  neither  proceeding  has  the 
court  anything  to  do.  He  has  recourse  to  the  Revised 
Statutes,  whicli  prescribe  the  mode  of  procedure  by  the 
court  in  matters  of  contempt,  only  so  far  as  tliat  method 
is  applicable  to  him.  Neither  §  302  nor  any  other  statute 
requires  him  to  follow  it  mi  toto.  In  all  cases,  however, 
the  attachment  is  issued  in  the  name  of  the  People  of  the 
State,  and  directed  to  the  sheriff,  and  commands  him  to 
attach  the  accused  and  to  have  his  body  before  the  court 
or  the  judge  signing  it,  at  a  time  and  place  specified,  to 
answer  touching  the  contempt  alleged  against  him. 

Title  of  Proceedings. 

If  the  contempt  proceedings  are  against  a  party  to  the 
action,  the  affidavits,  attachments,  and  all  the  other  pro- 
ceedings are  proper! j'  entitled  in  the  original  cause.  Staf- 
ford V.  Brown,  4  Paige,  360 ;  7  Id.,  325 ;  1  Barb.  S.  Ci.,  227. 
But  in  proceedings  as  for  contempt  against  witnesses  and 
others  not  parties  to  the  suit,  the  practice  is  to  entitle  the 
order  for  an  attachment  and  all  papers  prior  to  that  in  the 
cause,  but  all  subsequent  proceedings  on  such  order  in 
the  name  of  the  People,  &c.,  ex.  rel.  the  jjlaintif  aga.mst 
the  accused.     Id. 

The  Bond. 

A  bond  taken  from  a  party  arrested  upon  an  attach- 
ment for  contempt,  with  one  surety  instead  of  two,  is  ir- 
regular, not  void.  But  if  the  sheriff  should  discharge 
him  on  such  a  bond,  he  would  no  doubt  be  liable  as  for 
an  escape.     Morton  v.  Campbell,  14  Abb.,  410 

Proceedings  on  the  Return  of  the  Attachment. 

Wiien  tlie  defendant  is  arrested  upon  the  attachment 
and  brought  into  court,  or  has  appeared  therein,  and 
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does  not  admit  the  contempt,  he  can  only  be  punishec 
in  case  he  is  found  guilty  after  his  answers  to  the  inter 
■  rogatories  have  been  taken,  and  such  other  proofs  con 
tradictory  and  in  confirmation  thereof  as  shall  have  beet 
received.  Re  Smethurst,  supra ;  4  Paige,  378  ;  6  Duer 
630,  supra.  In  such  case,  the  court  will  cause  interrog 
atories  to  be  filed,  specifying  tlie  facts  and  circumstancef 
alleged  against  the  defendant,  and  requiring  his  answers 
thereto,  to  which  the  defendant  shall  make  written  an 
swers  on  oath  within  such  reasonable  time  as  the  couri 
may  allow. 

The  former  practice  was  to  file  interrogatories  withir 
four  days  after  the  return  of  the  attachment,  and  the  de 
fendant  either  remained  in  custody,  or  put  in  bail,  or  his 
recounizance  was  taken  to  appear  from  day  to  day,  unti' 
the  court  determined  the  case.  Herring  v.  Tylee,  ] 
Johns.  Cas.,  31 ;  The  People  v.  Tefft,  3  Cow.,  340. 

If  the  interrogatories  were  not  exhibited  within  that 
time,  the  defendant  might  move  to  be  discharged  out  oi 
custody,  or  if  out  on  bail,  for  the  discharge  of  his  recog- 
nizance. But  the  prosecutor  might  exhibit  his  interrog 
atories  any  time  before  the  motion  was  actually  made 
1  Graham's  Pr.  (2d  ed.),  696  ;  Crary's  Sp.  Pro.,  p.  405 
This  practice,  it  is  said,  still  prevails  in  the  Supreme 
Court ;  except  when  the  attachmentis  returnable  at  a  spe- 
cial term,  the  interrogatories  must  be  filed  within  twc 
days.  The  People  v.  Munro,  15  Mow.,  494.  A  copj 
of  the  interrogatories  should  be  served  on  the  de 
fendant.  The  Court  will  direct  the  defendant  to  makt 
written  answers  thereto  upon  oath,  and  file  the  samt 
within  a  specified  time.  If  he  refuses  to  make  such  writ 
ten  answers  within  tlie  time  directed,  he  may  be  recom- 
mitted ;  or  if  out  on  bail,  and  he  fails  to  attend  to  be  ex 
amined,  the  court  may  award  another  attachment,  oi 
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may  order  the  bond  taken  on  the  arrest  to  be  prosecuted, 
or  boih.  2  E.  S.,  p.  637,  §  13  ;  Id.,  539,  §  27.  The  in- 
terrogatories must  be  confined  to  the  subject  matter  of 
the  misconduct  alleged.  If  they  are  improper,  the  de- 
fendant may  except  or  demur  to  them.  Tims,  he  may 
demur  if  they  relate  to  other  alleged  contempts  than 
that  for  which  he  was  arrested.  Crary's  Sp.  Pro.,  p. 
406.  If  they  are  defective,  they  may  be  amended  where 
that  is  necessary  to  explain  an  ambiguity,  or  to  obtain  a 
full  answer  to  matters  already  stated.  Herring  v.  Tylee, 
supra  j  People  v.  Brown,  6  6W.,  41.  But  it  seems  no 
amendment  will  be  allowed  for  the  purpose  of  introducing 
any  new  matter.     Herring  v.  Tylee. 

All  the  interrogatories  material  to  show  the  alleged 
misconduct  must  be  answered ;  as  well  as  those  which 
are  designed  to  show  by  the  answers  of  the  accused 
the  true  natui'e  and  character  of  the  misconduct.  Peo- 
ple v.  Compton,  1  Duer,  512.  After  the  interrogatories 
are  filed  and  answered,  the  court  proceeds  in  a  summary 
manner  to  decide  whether  the  defendant  has  been  guilty 
of  the  misconduct  alleged ;  and  in  determining  that 
question,  it  may  receive  and  take  into  consideration  the 
original  affidavits,  and  also  any  other  affidavits  or  proofs 
contradictory  of  the  answers  of  the  accused,  or  in  con- 
firmation thereof.     2  E.  S.,  p.  537,  §  19. 

Reference  to  Examine  Party,  &o. 

The  court  may  also  order  a  reference  to  some  suitable 
person  to  take  the  answers  of  the  defendant  to  the  inter- 
rogatories, and  to  take  and  report  such  other  proof  as 
either  party  may  wish  to  produce  in  respect  to  the  al- 
leged contempt.  Gumming  v.  Waggoner,  7  Paige, 
603;  2  Ba7l>.  Oh.  Pr.,  277;  Crary's  Sj>.  Pro.,  407. 
The  court  will  not,  as  a  general  rule,  allow  ex  parte 
affidavits  to  be  used  on  such  reference,  but  will  compel 
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tlie  parties  to  produce  and  exaraine  tlie  witnesses  bt^fore 
the  reference,  so  that  they  may  be  cross-examined  by  the 
adverse  party.  If  the  answers  of  the  accused  are  short 
and  evasive,  they  may  be  excepted  to ;  and  if  they  ap- 
pear to  be  insufficient,  the  court  will  order  them  to  be 
sent  back  to  the  referee  that  they  may  be  fully  answered. 

Id. 

After  the  answers  of  the  accused  and  tlie  other  proofs 
have  been  taken,  the  referee  must  report  the  same  to  tlie 
court.  It  it  not  enough  that  he  report  merely  his  opinion 
upon  such  proofs.  Albany  City  Bank  v.  Scliermerhorn,  9 
Paige,  372. 

Proceedings  if  the  Accused  Party  is  Pound  Guilty. 

It  is  provided  by  the  statute,  that  if  the  court  shall  ad- 
judge the  defendant  to  have  been  guilty  of  the  misconduct 
alleged,  and  that  such  misconduct  was  calculated  to,  or  ac- 
tually did,  defeat,  impair,  impede,  or  prejudice  the  rights 
or  remedies  of  anyparty  in  a  cause  or  matter  depending  in 
such  court,  it  shall  proceed  to  impose  a  fine,  or  to  im- 
prison him,  or  both,  as  the  nature  of  the  ease  shall  re- 
quire. 2  R.  S.,  p.  538,  §  20  ;  as  amended  by  Zaws  0/18^3, 
ch.  9. 

The  Penalty. 

The  fine  to  be  imposed  upon  a  party  guilty  of  contempt 
must  be  sufficient  to  indemnify  the  aggrieved  party  for 
his  actual  loss  or  injury,  and  to  satisfy  his  costs  and  ex- 
penses of  the  contempt  proceedings.  2  li.  S.,  p.  538, 
§§  21  and  29  ;  Lansing  v.  Easton,  7  Paige,  364  ;  Eoss  v. 
Clussman,  3  Sandf.  S.  Ct.,  676 ;  S.  C,  1  Code  E.  {^N.  *?.], 
91 ;  Fenner  v.  Sanborn,  37  Barb.,  610  And  this  fine  will 
be  imposed  on  him  though  the  injunction  order  was  not 
shown  to  him  when  the  copy  was  served,  where  he  had 
knowledge  of  the  injunction,  information  of  its  contents, 
and  was  in  court  when  it  was  made.     Livingston  v.  Swift, 
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23  How.,  1,  In  Koss  v.  Clussman,  the  costs  of  the  supple- 
mentary proceedings  were  also  added,  and  the  defendant 
ordered  to  stand  committed  imtil  he  paid  the  whole  fine. 
Keasonable  counsel  fees  may  also  be  allowed  for  prosecut- 
ing the  proceedings.  Davis  v.  Sturtevant,  4  JDuer,  148. 
The  actual  losses  above  referred  to  are  losses  pecuniary  in 
their  nature,  and  capable  of  being  estimated  as  such  with 
reasonable  certainty.  The  People  v.  Compton,  1  Duer, 
512.  If  the  aggrieved  party  has  sustained  no  loss  or  in- 
jm-y,  he  is  still  entitled  to  his  costs  and  expenses.  If  the 
contempt  is  criminal — that  is,  wilful  or  designedly  con- 
temptuous— ^the  powers  of  the  court  are  not  limited  to  the 
imposition  of  a  fine  sufficient  to  indemnify  the  party  ag- 
grieved, or  to  an  imprisonment  of  the  accused  for  the  sole 
purpose  of  enforcing  the  payment  of  such  fine,  but  extend 
to  the  punishment  of  the  accused  as  for  a  criminal  con- 
tempt. When  the  misconduct  is  an  act  of  disobedience  to 
the  lawful  process  of  the  court,  and  is  also  shown  to  be 
wilful,  the  court  has  the  power,  and  is  bonnd  to  punish  it 
as  a  criminal  contempt,  and  may  in  such  case  impose  a 
fine  not  exceeding  two  hundred  and  fifty  dollars,  and  im- 
prison the  accused  for  a  term  not  exceeding  six  months, 
although  no  actual  loss  has  resulted  from  his  misconduct. 
Id.  /  Holstein  v.  Rice,  supra. 

But  nnless  the  contempt  is  shown  to  be  criminal  in  its 
nature,  the  court  can  impose  no  fine  beyond  the  costs  and 
expenses  of  the  relator,  except  as  a  Compensation  for  an 
actual  loss.  1  Duer,  512,  supra.  Also,  The  Arctic  Fire 
Ins.  Co.  V.  Hicks,  7  Ahb.,  204. 

The  court  may  also  imprison  the  ofiending  party  until 
he  shall  perform  the  act  required  of  him,  or  pay  the  fine 
imposed  to  indemnify  the  party  aggrieved,  and  such  im- 
prisonment is  not  limited  to  six  months.  1  Duer,  520-21, 
supra.  As  to  the  excuse  that  the  party  accused  acted 
under  the  advice  of  counsel,  see  1  Duer,  512.     As  to  what 
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constitutes  criminal  contempt,  see  R.  S.,  part  3,  ch.  3,  tit. 
2,  art.  1.      The   tine   imposed   for   a   criminal  contempt, 
where   there  has  been  no  loss  shown  to  the  relator,  it' 
seems,  goes  to  the  people,  except  the  amount  allowed  the 
prosecutor  for  his  costs  and  expenses. 

Order  and  Process  of  Commitment. 

When  the  contempt  proceedings  are  instituted  before 
the  court,  and  the  defendant  is  found  guilty,  an  order 
must  be  made  and  entered  convicting  him  of  the  offence 
charged.  This  order  should  recite  the  facts  and  proceed- 
ings necessary  to  confer  jurisdiction,  or  at  least,  it  must 
appear  upon  the  face  thereof,  that  the  court  had  jurisdic- 
tion. It  should  recite  the  substance  of  the  alleged  mis- 
conduct, the  adjudication  of  the  court  that  the  defendant 
is  guilty  of  the  contempt  charged,  and  that  such  miscon- 
duct was  calculated  to  and  did  impair,  defeat,  impede  and 
prejudice  the  rights  or  the  remedies  of  the  prosecutor, 
and  should  impose  the  fine  determined  upon  by  the  court. 
And  if  anything  rerdains  to  be  done  by  the  defendant, 
the  order  should  specify  particularly  what  he  is  to  do,  and 
the  manner  in  which  it  is  to  be  done,  to  entitle  him  to  be 
discharged.  If  the  fine  embraces  several  particulars,  as 
one  for  loss  or  injury,  and  another  for  costs  and  expenses, . 
the  amounts  should  be  separately  specified.  See  Albany 
City  Bank  v.  Schermerhorn,  suj>ra.  In  Seaman  v.  Dur- 
yea  (11  JST.  T.  [1  Ke^n.],  324 ;  10  Barb.,  524),  where  the 
contempt  was  for  refusing  to  pay  over  money,  it  was  held 
not  to  be  necessary  to  recite  all  the  proceedings  in  tho 
process  ;  but  that  it  was  sufficient  if  jurisdiction  appeared 
on  the  face  of  it. 

The  order  should  also  direct  to  whom  the  monev  is  to 
be  paid,  or  what  is  to  be  done  with  it  when  paid.  Id  See 
2  Den.,  570.  But  no  such  order  need  be  entered,  or  indeed 
can  be  entered,  when  the  proceedings  are  before  a  judge 
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out  of  court.      The  warrant  will  in  that  case  embrace  the 
contents  of  the  order.  a 

The  defendant  may  also  be  committed  by  rule  or  order 
of  court ;  for  such  order  is  process.  The  People  v.  Nevins, 
1  Bill,  154. 

The  Warrant 

Is  process  of  commitment,  and,  when  issued  by  the 
court,  is  based  on  the  order  of  conviction  above-named, 
the  substance  of  which  it  should  briefly  recite.  But  it  is 
sufficient  if  it  substantially  states  the  cause  of  commit- 
ment, and  specifies  the  act  or  duty  to  be  performed,  and 
the  expenses  to  be  paid.  Seaman  v.  Duryea,  supra.  It 
is  signed  by  the  clerk,  and  sealed  with  the  seal  of  the 
court. 

When  the  warrant  is  issued  by  a  judge  at  chambers,  it 
should  recite  enough  of  the  supplementary  proceedings  to 
show  on  its  face  that  a  contempt  has  been  committed,  and 
that  the  judge  has  authority  to  punish  it.  No  doubt,  greater 
particularity  in  the  recitals  is  required,  than  when  the  pro- 
ceedings are  before  the  court ;  because  much  is  presumed 
in  favor  of  the  jurisdiction  of  the  latter  (The  People  v.  Nev- 
ins,  supra) ;  while  little  is  presumed  in  favor  of  the  authority 
of  a  judge  at  chambers,  especially  if,  as  a  county  judge,  he 
entertains  supplementary  proceedings  on  a  judgment  not 
in  hifi  own  court.  The  People  v.  Hulburt,  5  Sow.,  447.  The 
warrant  is  signed  by  the  judge.  It  needs  no  seal  or  clerk's 
signature  to  make  it  valid.  See  ante,  "Aiiach7ncnts," 
p.  200. 

This  warrant,  whether  issued  by  the  court  or  judge,  runs 
in  the  name  of  the  People,  and  is  directed  to  the  sheriff 
of  the  county,  who  has  the  defendant  under  arrest  on  the 
attachment,  or  if  the  accused  was  proceeded  against  by 
order  to  show  cause,  or  the  warrant  is  a  precept  to  commit 
for  disobedience  of  an  order  requiring  the  payment  of  mo- 
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noy,  then  to  the  sheriff  of  the  county  where  the  defendant 
resides,  or  is.  See  forms  of  commitment,  pp.  323,  et  seq.  The 
warrant  is  substantially  the  same  whether  the  proceedings 
for  contempt  were  commenced  by  order  to  show  cause,  or 
by  attachmbiit. 

The  foregoing  rules  in  matters  of  contempt,  with  the 
exceptions  noted,  apply  as  well  to  the  proceedings  before 
a  judge  as  before  the  court. 

Proceeding  by  the  Court  of  ■which  the  Judge  is  a  Member. 

The  decisions  in  the  Supreme  Court,  first  district, 
which  hold  that  the  court  may  punish  a  disobedi- 
ence of  a  judge's  order,  limit  this  power  to  proceed- 
ings in  actions  in  the  same  court.  The  rule  does  not 
apply  when  the  proceedings  are  on  a  judgment  of  another 
court. 

Enforcement  of  Subpena  against  Witnesses. 

A  witness'  disobedience  to  a  subpena  in  these  proceed- 
ings is  not  a  contempt  of  the  judge  before  whom  he  is  to 
attend,  or  who  has  charge  of  the  proceedings,  but  of  the 
court  out  of  which  it  issued  (2  R.  S.,  p.  400,  §  43),  and 
ought  to  be  punished  by  that  tribunal.  No  power  is 
given  to  the  judge  to  punish  in  such  case.  Section  302 
authorizes  him  to  punish  a  witness  for  disobedience  of  an 
order  made  by  him  or  a  referee,  and  duly  served  ;  but 
not  of  a  subpena.  Section  46,  of  2  li.  S.,  p.  401,  autho- 
rizes a  judge  to  issue  his  warrant  for  the  arrest  of  a  wit- 
ness who  disobeys  a  summons,  issued  by  him  to  attend 
and  testify.  But  witnesses  are  required  to  appear  and 
testify  in  supplementary  proceedings  by  process  of  sub- 
ppiia,  and  not  by  the  judge's  summons. 

A  disobedience  to  a  subpena  must,  therefore,  be  pun- 
ished by  the  court  out  of  which  it  issued.  There  are  dif- 
ferent ways  of  initiating  proceedings  against  a  witness  who 
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has  disobeyed  a  subpoena,  the  same  as  for  other  con- 
tempts. The  Eevised  Statutes  (part  3,  ch.  8,  tit.  13,  §§  34 
et  seq),  empower  a  circuit  court  to  attach  a  defaulting 
witness  in  a  summary  way,  and  have  him  brought  before 
the  court.  The  object  of  this  is  to  prevent  a  postpone- 
ment of  the  trial  on  account  of  the  witness'  absence.  Any 
other  court  of  record  may  attach  a  witness  in  this  summary 
manner.  2  R.  S.,  p.  536,  §  5.  But  in  other  cases,  when  the 
application  to  punish  a  defaulting  witness  is  made  at  bar, 
it  is  not  usual  to  grant  an  attachment  in  the  first  instance 
for  a  mere  neglect  to  obey  a  subpoena,  unless  some  wil- 
lul  disobedience  to  the  authority  of  the  court  is  made  to 
appear.  Jackson  v.  Mann,  2  Cain.,  92.  However,  where 
the  witness  positively  refuses  to  obey,  an  attachment  may 
issue  in  the  first  instance.  Andrews  v.  Andrews,  2  Johns. 
Cas.,  109 ;  S.  C,  Col.  Cos.,  119.  The  usual  course  is  to 
procure  an  order  upon  the  witness  to  show  cause  at  a  spe- 
cial term  of  the  court  why  an  attachment  should  not  be  is- 
sued against  him.  The  motion  is  non-enumerated,  and  is. 
made  upon  the  subpoena,  proof  of  due  service  and  non- 
attendance.  Vide  2  B.  S.,  p.  400,  §  42  ;  and  Id.,  p.  643, 
§  24,  as  to  the  manner  of  serving  a  witness.  This  order 
must  be  personally  served  on  the  witness;  imless  he 
evades  the  service,  or  other  circumstances  render  it 
proper,  the  court  will  order  that  service  at  his  last  place 
of  abode  shall  be  sufficient.  N"o.  555  of  Cowen,  Sill,  and 
Edwards'  Notes  to  Philips  on  Evidence,  2  vol.,  p.  830. 
The  motion  for  an  attachment  must  be  made  without  un- 
necessary delay. 

Where,  as  in  the  first  district,  the  judge  sitting  at 
chambers  also  holds  a  special  term  for  hearing  motions 
of  this  kind,  and  the  supplementary  proceedings  are  based 
upon  a  judgment  of  his  court  and  district,  tlie  practice  is 
simple,  if  the  examination  is  taken  before  him.  The  wit- 
ness i&  called,  his  default  noted,  and  upon  an  afiidavit  of 
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due  service,  an  attaclimeut  or  order  to  sliow  cause  is 
granted  on  the  spot. 

But  if  tlie  examination  is  taten  by  a  referee,  or  the 
proceedings  are  before  a  judge  wlio  does  not,  at  the 
same  time,  hold  a  special  term  ;  or  before  a  judge 
of  another  court,  application  for  the  punishment  of  a  de- 
faulting witness  must  be  made  to  the  proper  court,  and 
in  the  proper  district. 

When  the  witness  is  thus  brought  into  court  upon  an 
attachment,  or  upon  an  order  to  show  cause,  if  that  mode 
is  adopted,  the  procedure  to  ascertain  his  guilt  and  pun- 
ish the  same,  is  lilce  that  in  other  contempt  proceedings. 
The  warrant  of  commitment  may  require  him  to  attend 
and  testify,  as  part  of  the  fine  imposed  upon  him. 

The  Prisoner,  hovr  Released. 

Before  the  amendment  of  1851  to  §  302,  it  was  held 
that  the  time  of  imprisonment  ordered  by  a  judge  was 
unlimited.  Matter  of  Pestei*,  2  Code  S.,  98.  But  now,  in 
case  of  inability  to  perform  the  act  required,  or  to  en- 
dure the  imprisonment,  the  person  imprisoned  may  be 
discharged  on  motion.  The  moving  affidavits  must  fully 
bring  the  case  before  the  court  or  judge  ;  must  fully  set 
forth  the  circumstances  which  call  for  tlie  intervention 
of  the  court,  and  bring  the  case  indisputably  within  one 
of  the  conditions  imposed  by  the  section.  The  plaintiff  . 
may  resist  the  motion,  and  offer  affidavits  in  disproof  of 
the  moving  party's  statements,  or  show  a  state  of  facts 
under  which  the  imposition  of  terms  will  be  proper,  and 
also  tending  to  show  the  nature  of  the  terms  that  ought 
be  imposed,  which,  by  the  section,  rest  in  the  discretion 
of  the  court  or  judge.  2  Whit.,  TOS;  see,  also,  Gravy's 
Sjp.  Pr.  On  Contempt,  p.  416-7.  See  §  302,  as  to  what 
tribunal  may  grant  this  order. 
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SECTION   V. 

Of  Irregularities  and  Jurisdictional  Defects 

There  are  certain  errors  that  may  arise  in  the  progress 
of  these  proceedings,  as  in  their  commencement  or  con- 
tinuation, which  are  termed  irregularities,  and  may  be 
entirely  cured  by  the  adverse  party  not  objecting  there- 
to in  due  season  ;  while  there  are  other  defects  called 
jurisdictional,  which  are  not  thus  waived.  The  distinc- 
tion is  this :  where  a  fact  material  to  the  jurisdiction  really 
exists,  though  erroneously,  or  not  at  all,  set  forth  in  the 
proof;  or  where  a  tribunal  can  have  jurisdiction  of  a 
given  subject  matter,  because  all  the  essential  facts  for 
that  exist,  although  the  oi'der  or  process  bringing  the 
same  before  it,  may  be  erroneous  ;  such  defect  may  be 
waived  by  the  adverse  party,  and  is  waived  when  he 
fails  to  object  on  that  ground  at  the  first  opportunity, 
but  submits  to  the  direction  of  the  officer  who  has,  or 
assumes  to  take,  charge  of  the  proceedings.  But  where 
a  fact  necessary  to  give  a  tribunal  jurisdiction  does  not 
exist,  the  defect  cannot  be  waived  ;  for  consent  cannot 
confer  jurisdiction  not  vested  by  law.  Beach  «.  Nixon, 
9  N.  f.  [5  Seld.l,  35 ;  also  Dudley  v.  Mayhew,  3  JST.  Y. 
[3  Oomst,'],  9. 

Thus,  for  instance,  if  all  the  facts  exist  which  are 
necessary  to  vest  a  judge  with  jurisdiction  in  pro- 
ceedings under  subdivision  1  of  §  292,  he  will  ac- 
quire jurisdiction  of  the  judgment  debtor's  person, 
and  of  the  subject  matter  of  tlie  proceedings 
(which  is  the  discovery  of  property,  and  its  appli- 
cation toward  the  payment  of  the  judgment),  either 
by  the  proper  proof  of  the  necessary  facts  and  the  due 
service  of  the  order  made  upon  such  proof,  or  by  the 


212  IRREGULARITIES   AND 

debtor's  voluntary  appearance  and  submission  to  the 
control  of  the  judge ;  for,  by  so  doing,  he  admits  to  the 
officer  the  existence  of  all  the  requisite  facts,  and  is  as 
fully  bound  to  obey  every  subsequent  order  of  the  judge 
as  if  he  had  been  originally  brought  before  him  by  an 
order  based  on  a  proper  affidavit.  A  receiver  of  his 
property  may  be  appointed  upon  such  a  voluntary  ap- 
pearance and  submission  to  examination.  He  is  effectu- 
ally estopped  from  afterwards  raising  the  objection  that 
he  was  not  brought  up  on  an  order,  or  that  the  order 
was  defective.  Bingham  v.  Disbrow,  14  Ahi.,  251 ;  S. 
C,  37  Barb.,  24;  citing  and  approving  of  Viburt  v.  Frost, 
3  Ahb.,  119  ;  S.  C,  5  I>uer,  672.  It  is  like  a  voluntary 
appearance  in  an  action. 

Accordingly,  in  a  case  of  this  kind,  the  affidavit  or  sup- 
plementary order  may  be  ever  so  defective  or  erroneous, 
yet  if  the  debtor  appears,  and  submits  to  the  direction  of 
the  officer  having  charge  of  the  proceedings  without 
objecting  in  due  season,  he  waives  the  error,  and  stands 
precisely  as  if  he  had  voluntarily  appeared.  Dresser  v. 
Yan  Pelt,  15  How.,  19 ;  Yiburt  v.  Frost ;  Bingham  v.  Dis- 
brow, supra.  So  the  objection  that  the  person  making  the 
affidavit  for  the  order  after  the  return  of  execution,  did  not 
know  the  facts,  or  stated  them  on  his  belief  merely,  must 
be  made  in  due  season  by  a  motion  to  dismiss  the  pro- 
ceedings. Hilton  V.  Patterson,  18  Abb.,  247.  The  affi- 
davit in  this  case  was  valid  on  its  face.  But  the  debtor 
did  not  appear  on  the  return, of  the  order  for  his  examina- 
tion ;  and  raised  the  above  objection  for  the  first  time  on 
a  motion  made  to  punish  him  after  interrogatories  had 
been  filed  and  answered.  So,  also,  if  in  a  case  of  this 
kind,  any  irregularity  or  defect  should  occur  in  an  ad- 
journment, or  in  any  subsequent  part  of  the  proceedings 
whatever,  and  the  adverse  party  should  not  object  at  the 
proper  time,  but  go  on  as  if  no  error  existed,  he  effectually 
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waives  it,  and  cannot  afterwards  raise  this  objection, 
Ammidon  v.  "Wolcott,  15  Abh.,  314 ;  Hilton  v.  Patterson  ; 
Reynolds  v.  McElhone,  20  How.,  454. 

Such  irregularities  or  defects  only  render  the  proceed- 
ings voidable  at  the  first  opportunity ;  and,  the  advantage 
not  being  then  taken,  but  waived,  the  proceedings  become 
whole  and  complete  throughout,  as  if  no  defect  had  oc- 
curred. When  the  debtor  has  waived  an  irregularity,  a 
third  person  cannot  avail  himself  of  it.  Taylor  v.  "Whit- 
ney, 12  Abb.,  465 ;  Richards  v.  Allen,  3  K  D.  Smith,  399. 

When  to  be  Taken. 

An  objection  on  the  ground  of  irregularity  in  the  pro- 
ceedings, to  be  valid,  must  be  taken  at  the  earliest  possi- 
ble opportunity ;  that  is,  when  the  exercise  of  jurisdic- 
tion is  first  claimed  by  the  officer.  If  not  then  taken,  it 
is  deemed  to  be  waived.  Viburt  v.  Frost,  supra.  The 
question  upon  this  point  in  any  part  of  these  proceedings 
is:  would  the  court  or  judge  have  had  jurisdiction  to 
grant  the  order  or  warrant,  provided  all  the  necessary 
existing  facts  had  been  properly  biought  before  him  at 
the  time ;  or  to  proceed  in  the  matter  in  controversy,  if 
it  had  duly  come  before  him,  as  it  could  have  come  ;  and 
did  the  debtor  or  adverse  party  fail  to  object  to  the  ir- 
regularity complained  of  in  due  season?  If  both  ques- 
tions are  affirmatively  answered,  the  error  is  but  an  ir- 
regularity, and  has  been  waived  ;  and  the  proceedings 
are  regirlar. 

Erroneous  Order. 

An  order  cannot  be  disregarded  on  tlie  ground  that  it 
is  erroneous  or  irregular.  The  party  whom  it  affects 
must  appear  and  object  to  it  for  that  reason.  Kelly  v. 
McCormick,  2  E.  D.  Smith,  503  ;  The  Arctic  Fire  Insur- 
ance Co.  V.  Hicks,  7  Abb.,  201.    Because  such  an  order 
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is  iinly  voidable.  See  also  the  case  of  Hilton  v.  Patter- 
son,  supra,  as  to  tlie  duty  of  tlie  debtor  to  obey  the  or- 
der  and  apjieur  on  the  return  tiiereof ;  thougli  he  claims 
that  the  affidavit  was  made  by  a  person  who  knew  none 
of  the  facts.  But  if  the  order  is  null  and  void  on  its  face, 
he  need  not  regard  it  (7  Abb.,  204,  supra) ;  as  where  it 
requires  him  to  appear  on  a  Sunday. 

Amendment. 

In  Kennedy  v.  "Weed,  10  Abb.,  62,  the  affidavit  on 
Avhich  the  order  supplementary  was  granted,  did  not  de- 
scribe tlie  judgment  correctly.  Objection  liaving  been 
taken  thereto  in  due  season,  it  was  held  that  the  affidavit 
could  not  be  amended  in  that  particular,  as  this  defect 
was  a  radical  error  ;  and  the  judge,  by  reason  thereof,  had 
never  acquired  jurisdiction  of  the  person  or  subject  mat- 
ter. In  fact,  it  was  as  if  he  had  made  the  order  without 
any  affidavit.  This  rule  applies  to  every  case  under 
similari"  circumstances,  where  an  essential  fact  has  been 
misstated  or  omitted  in  the  proof,  upon  which  an  order 
or  warratit  is  based.  If  such  fact  does  not  exist,  the  ob- 
jection may  be  taken  at  any  time,  but  if  it  does,  then, 
as  we  have  seen,  the  objection  must  be  made  in  duo 
season. 

But  the  omission  of  a  fact  in  the  affidavit,  wliicli  is  not 
jurisdictional,  but  merely  required  by  the  practice,  may 
be  supplied  by  amendment  after  objection  made.  Good- 
all  V.  Demarest,  2  Hilt.,  534.  Yide  ])ost,  "  Second  pro- 
ceedings," p.  236. 

The  judge,  as  is  thus  seen,  lias  no  power  to  allow  the 
affidavit  to  be  amended  ;  nor  is  any  authority  given  hitn 
to  amend  an  erroneous  or  defective  order  or  warrant. 

The  Court,  however,  may  amend  an  order  or  warrant 
issued  by  it  in  any  particular  except  in  the  return  day. 
Kelly  V.  McCormiok,  supra.    But  the  court  cannot  sup- 
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ply  a  jurisdictional  defect.     Waived  irregularities  or  de 
fects  are  not  appealable. 

Jurisdictional  Defects. 

These  are  not  waived  by  the  debtor's  voluntary  ap- 
pearance and  submission  to  the  direction  of.  the  officer 
without  objection.  As,  for  instance,  if  it  appears  at  any 
stage  of  the  proceedings  that  any  of  tlie  facts  necessary 
to  give  the  judge  jurisdiction  does  not  exist,  the  pro- 
ceedings must  be  dismissed.  The  objection  can  be  taken 
any  time  during  the  progress  of  the  proceedings  ;  and  it 
is  the  duty  of  the  judge  to  dismiss  them,  even  on  his  own 
motion,  in  such  case.  Sackett  v.  Newton,  10  JTow.,  560  ; 
see  Dudley  v.  Mayhew,  and  Beach  v.  Nixon,  supra. 

The  Qnestion  of  Jurisdiction  in  Collateral  Proceedings. 

This  distinction  is  made  :  wliere  the  matter  constitut- 
ing jurisdiction  is  the  same  with  that  which  is  to  be  ju- 
dicially heard  and  determined  on  the  trial  of  the  very 
issue  in  the  cause — i.  e.,  makes  a  part  of  the  merits,  it  is 
not  tlie  subject  of  collateral  objection,  but  is  reversible 
by  direct  proceedings  only,  as  on  appeal.  Thus,  the  de- 
termination of  the  judge  in  these  proceedings,  that 
the  debtor  has  property',  or  that  he  is  guilty 
of  a  contempt,  is  such  matter.  But  where  the  mat- 
ter of  jurisdiction  does  not  form  part  of  the  merits  of 
the  case,  as  where  a  warrant  is  issued  upon  an  affida- 
vit jurisdictionally  defective,  and  objection  on  that 
ground  is  made  in  due  season,  this  question  may  be 
raised  in  any  collateral  proceedings.  See  Broadhead  v. 
McConnell,  3  Barb.,  175,  187  ;  also  Porter  v.  Purdy,  29 
iT.  T.,  106. 
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SECTION  VI. 

Of  the  Pojjoers  of  the  Judge  in  Supplementm'y  Pro- 
ceedings. 

It  was  held  at  chambers  (Webber  v.  Hobbie,  13  How., 
382),  that  a  judge  could  exercise  no  power  not  expressly 
given  or  clearly  implied  in  the  chapter  of  the  Code  treat- 
ing of  supplementary  proceedings  ;  but  that  its  several 
provisions  should  be  liberally  construed,  so  as  to  effect 
the  object  intended  by  them.  The  same  proposition  was 
announced  in  Squire  v.  Young,  1  JSosw.,  690,  696,  at 
general  term.  But  these  decisions  must  be  accepted 
with  some  qualification:  For  ordinarily,  whenever  a 
general  power'is  given  by  a  statute  to  a  judge  out  of 
court,  he  may  exercise  it  in  these  proceedings,  unless  it 
is  inconsistent  with  the  provisions  of  the  chapter  above- 
named.  This  applies  especially  to  a  judge  when  he  e»- 
tertains  the  proceedings  upon  a  judgment  of  his  own 
court,  or  made  such  by  docketing  a  transcript  from  an 
inferior  court.  Upon  this  principle,  a  Supreme  Court 
iustice,  as  we  have  seen  in  Bingham  v.  Disbrow,  supra, 
can  institute  the  proceedings,  and  make  a  subsequent  or- 
der therein  in  any  part  of  the  State  ;  and  a  judge  in  the 
first  judicial  district  can  continue  them  when  commenced 
by  another;  neither  of  which  powers  is  expressly  given 
or  clearly  implied  in  the  above-named  chapter.  Other 
instances  could  be  cited.  The  Superior  Court  of  the 
City  of  New  York,  in  a  recent  case  at  general  term, 
seems  to  have  gone  even  further  than  this.  It  held  "that 
the  judge  has  the  same  general  power  over  these  pro- 
ceedings that  the  court  would  have,  if  the  authority  to 
make  the  order  and  conduct  the  examination  had  been 
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conferred  upon  the  court,"  and  that  "  his  power  over  the 
proceedings  is  absolute,  only  subject  to  review  on  ap- 
peal." Cowdrey  v.  Carpenter,  17  AU.,  107.  It  is, 
however,  very  doubtful  whether,  in  holding  that  the 
judge  has  this  general  power  over  these  proceedings, 
the  court  meant  to  adopt  as  law  all  the  logical  de- 
ductions from  this  opinion.  For  when  the  cognizance  of 
a  new  subject  is  conferred  upon  a  court,  tlie  powers  inci- 
dent to  its  general  jurisdiction,  so  far  as  applicable,  at 
once  attach  to  the  new  subject.  Matter  of  Canal  and 
Walker  Streets,  12  M.  Y.,  410.  Thus,  this  decision 
would  go  to  the  extent  of  iiolding  that  a  judge  has  in 
these  proceedings  the  general  powers  of  his  court ;  that 
of  amendment  among  others. 

We  have  had  occasion,  under  the  title  of  "  Continuity^'' 
(ante,  ch.  1,  §  8,  p.  419),  and  in  other  parts  of  the  fore- 
going pages,  to  refer  to  the  powers  which  a  justice  has  in 
instituting  and  conducting  supplementary  proceedings. 
Some  of  tliese  deserve  a  more  extended  notice,  which  will 
be  given  in  this  section. 

Hi3  Po'wer  in  Commencing  the  Pioceedings. 

In  the  case  of  Bingham  v.  Disbrow,  14  Abb.,  251  ; 
S.  C,  37  Barh.,  24,  the  judgment  was  rendered  in  the 
Supreme  Court  in  one  county,  and  the  execution  issued 
to  another.  The  proceedings  were  taken  before  a  justice 
of  the  court,  but  tlie  affidavit  for  tlie  order  failed  to  aver 
that  a  transcript  had  been  filed  in  tlie  clerk's  office  of 
the  county  to  which  tlie  execution  had  been  issued.  The 
court  held  that  the  affidavit  was  sufficient.  In  an  early 
case  (The  People  v.  Hulburt,  5  How.,  446  ;  S.  C,  1  Code 
R.  [N.  S.],  75),  where  the  pioceedings  had  been  taken 
before  a  county  judge  on  a  judgment  in  the  Supreme 
Court,  it  was  held  that  nothing  is  to  be  presumed  in  fx- 
vor  of  the  j^urisdictiou  of  an  inferior  officer  (like  a  county 
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judge) ;  that  the  facts  upon  which  jurisdiction  rests  must 
be  shown  affirmatively.  In  Bingham  v.  Disbrow,  the 
proceedings  were  taken  after  the  return  of  execution. 
In  tlie  other  proceedings  under  §§  29:i  and  294,  the 
proof  of  certain  facts  is  expressly  made  a  condition  pre- 
cedent to  give  the  officer  jurisdiction,  and  must  undoubt- 
edly be  made  in  every  case. 

Of  Adjourning  and  Staying  Proceedings. 

In  the  case  of  The  People  -y.  Hiilburt,  supra,  the  court 
denied  to  the  county  judge  the  power  of  adjourning 
these  proceedings  without  the  debtor's  consent.  But  this 
decision  is  nowhere  followed  by  the  pi-actice  in  this  par- 
ticular. It  is  clearly  erroneous.  In  Tlie  President,  &c., 
of  the  Bank  of  Genesee  v.  Spencer,  15  How.,  412,  the 
court  decided  that  the  county  judge,  when  entertaining 
the  proceedings  upon  a  judgment  of  the  Supreme  Court, 
had  no  power  to  adjourn  them  indefinitely  ;  that  is,  un- 
til an  appeal  to  the  Court  of  Appeals,  taken  in  another 
matter  in  the  same  judgment,  was  determined.  This 
decision  was  put  upon  tlie  ground  that  if  supplement- 
ary proceedings  are  in  tiie  action,  then  a  county  judge  is 
expressly  prohibited  by  Code,  §  401,  subd.  3,  from  stay- 
ing proceedings  after  verdict ;  if  they  are  special  pro- 
ceedings, then  such  judge  derives  all  his  authority  to  act 
in  them  from  the  chapter  of  the  Code  which  treats  of 
tlie  proceedings,  and  which  nowhere  authorizes  him  to 
exercise  such  power.  In  the  case  of  Cowdrej'  v.  Carpen- 
ter, supra,  in  which  an  appeal  was  also  taken,  the  court 
said  the  justice's  power  over  the  proceedings  was  abso- 
lute. He  could  adjourn  them  from  time  to  time,  and 
suspend  them  indefinitely. 

There  is  not  necessarily  any  conffict  between  these  two 
cases.  A  justice  of  the  Superior  Court  of|t.he  City  of 
New  York  does  not  come  witliin  the  prohibition  of  the 


ADJOURNING   AND    STAYING   PROCEEDINGS.      219 

above-mentioned  subdivision.  Moreover,  that  court 
holds  that  supplementary  proceedings  are  in  the  action  ; 
and  in  the  first  district,  any  motion  may  be  made  to  a 
justice  out  of  court,  except  for  a  new  trial  on  the  merits, 
and  for  judgments  other  than  under  Code,  §  247.  In  the 
case  of  Ritterband  v.  Maryatt,  12  JV.  Y.  Leg.  Obs.,  158, 
a  judge  of  tlie  N.  Y.  Common  Pleas  also  stayed  proceed- 
ings indefinitely,  that  is,  until  an  appeal  could  be  dis- 
posed of. 

But  it  has  not  yet  been  determined  by  any  reported 
decision,  whether  or  not  a  judge  in  any  other  district 
than  in  the  first  has  such  power  when  he  proceeds  upon 
a  judgment  in  his  own  court ;  although  the  case  of  The 
President,  &c.,  Bank  of  Genesee  v.  Spencer,  supra,  inti- 
mates that  he  could  do  so;  whilst  the  court,  in  the  same 
case,  15  Id.,  14,  in  another  district,  seems  in  its  general 
langu;ige  to  assert  the  contrary. 

It  a  judge  cannot  grant  this  application,  then  the  proper 
way  will  be  to  procure  an  adjournmentor  stay  until  the  ap- 
plicant can  make  a  motion  to  the  court  for  that  purpose. 
See  Fiederick  v.  Decker,  18  Mow.,  96.  When  a  referee 
takes  the  examination,  he  may  adjourn  the  same  to  a 
specified  day  to  enable  a  party  to  apply  to  the  judge  or 
the  court  for  whatever  relief  he  thinks  himself  entitled 
to.  Of  course  the  referee  has  no  power  to  determine 
any  questions  in  the  proceedings,  except  such  .is  pertain 
to  the  examination  itself,  for  this  only  is  referred  to  him. 

In  Questions  of  Residence  or  Place  of  Business. 

The  judges  in  the  first  district  inquire  into  questions 
of  residence  and  place  of  business,  when  raised  in  these 
proceedings,  and  determine  the  same  in  the  ordinary 
way — on  aflidavits  or  testimony.  See  McEwan  v.  Bur- 
gess, 15  Abb.,  473  ;  S.  C,  25  iJow.,  92  ;  Belknap  v.  Has- 
brouck,  13  Abb.,  418,  note.    This  power  seems  necessarily 
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implied  in  the  conduct  of  supplementary  proceedings,  and 
may  be  exercised  by  any  judge  in  any  case.  If  not,  tlien 
the  debtor  may  prevent  an  examination  in  many  an  in- 
stance ;  he  need  but  state  by  affidavit  that  he  has  not  the 
residence  or  place  of  business  alleged  by  the  creditor  to 
compel  the  officer  to  dismiss  the  order.  Nor  does  the 
debtor  of  necessity  perjure  himself;  for  the  terms  resi- 
lence  and  place  of  business  are  matters  of  opinion,  or  law, 
rather  than  of  fact. 

The  rule  appears  to  be  this  :  when  in  any  stage  or  part 
of  supplementary  proceedings,  the  existence  of  an  alleged 
jurisdictional  fact  is  denied,  the  judge  has  the  power  to  in- 
quire into  the  issue  thus  made,  so  far  at  least  as  to  satisfy 
himself  whether  he  has  jurisdiction  in  the  matter  or  not. 
For  every  oflScer  who  is  called  upon  to  act  in  a  judicial  ca- 
pacity has  this  inherent  power  to  inquire  into  and  determine 
for  himself  the  question  whether  he  has  authority  over  the 
subject  matter.  He  is  not  bound,  and  ought  not  to  take 
the  assertion  of  any  party  upon  this  point ;  because 
otherwise,  it  is  plain  that  he  could  be  ousted  of  jurisdic- 
tion at  the  pleasure  of  a  party. 

Such  inquiries  are  constantly  made.  Thus,  if  the  debtor 
denies  the  existence  of  the  judgment  on  wliich  the  pro- 
ceedings are  based,  the  judge  can  inspect  the  records  and 
determine  that  fact,  as  was  done  in  Kennedy  v.  Weed,  10 
Ahb.,  62.  So,  if  the  existence  of  the  execution,  its  issu- 
ance into  the  proper  county,  its  return,  or  any  other  es- 
sential allegation  about  it,  is  denied,  such  fact  may  be  in- 
vestigated by  the  judge.  Vide  Hersenheim  v.  Hooper, 
1  J)uer,  594  ;  Jones  v.  Porter,  6  How.,  286.  Nor  is  the 
case  of  Smith  v.  Paul  (20  JIow.,  97)  in  conflict  with  this 
rule.  Here  the  debtor  moved  to  dismiss  the  proceedings 
on  the  ground  that  he  had  been  discharged  from  the 
judgment  under  the  insolvent  act.  It  was  held  that  the 
creditor  could  not  show  in  opposition  to  the  motion  that 
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lie  was  not  included  in  the  schedule  of  debts,  iiad  re- 
ceived no  notice  of  application  for  a  discharge,  was  not  a 
citizen  of  the  State  at  the  time,  &c. ;  that  his  course  was 
to  obtain  leave  to  sue  on  his  judgment.  For  it  is  clear 
that  an  inquiry  into  the  legality  of  an  insolvent's  dis- 
charge is  beyond  the  scope  of  supplementary  proceedings, 
or  any  other  proceedings,  except  an  action.  The  judge 
cannot  look  beyond  the  discharge. 

So,  the  judge  has  the  power  to  determine  questions  of 
regularity  when  raised,  and  dismiss  the  proceedings  if 
improperly  brought.  Courtois  v.  Harrison,  1  Silt.,  109  ; 
S.  C,  12  Bow.,  359 ;  3  AU.,  96. 

No  power. 

But  he  cannot  look  beyond  a  judicial  determination  ; 
and  in  no  case  can  he  review  the  merits  of  the  original 
action,  or  inquire  into  the  correctness  of  the  judgment  or 
its  entry.  Id;  O'lSTeil  v.  Martin,  1  K  D.  Smith,  404 ; 
Sherwood -y.  The  B.  &  New  York  City  E.  E.  Co.,  12  JIow., 
136  ;  Collins  v.  Eyan,  32  Barb.,  647  ;  Saunders  v.  Hall,  2 
Aii.,  418.  So  the  weight  of  authorities  is  against,  at 
least,  the  propriety  of  his  reviewing  the  return  to  the 
execution.  {Ante,  "  Execution^''  ch.  1,  §  4).  At  any 
rate,  he  cannot  review  such  return  so  long  as  it  is  consid- 
ered the  official  act  of  the  sheriff,  and  made  on  his  own 
responsibility,  without  the  interference  of  tlie  creditor. 
Kor  can  the  judge  review  any  other  official  act  of  a  court 
officer  done  outside  of  these  proceedings. 

The  application  for  relief  in  cases  like  those  above 
named,  must  be  made  to  the  court  which  has  control 
over  the  judgment  or  execution  ;  and  the  judge  cim  ad- 
journ the  proceedings  to  enable  the  aggrieved  party  to 
apply  to  the  proper  tribunal.  Frederick  v.  Decker, 
supra. 

The  judge  has  no  power  to  authorize  an  affidavit,  ordei 
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or  process  in  supplementary  proceedings  to  be  amended. 
The  statutes  allowing  amendments  {Code,  §§  169,  fit  seq.; 
and  2  B.  S.,  p.  424,  tit.  5),  refer  to  courts  only ;  and  a 
juilge  out  of  court  "may  do  just  wliat  the  legislature 
has  authorized  him  to  do,  and  wliatever  he  does  more 
than  this,  is  done  without  jurisdiction."  Bangs  v.  Selden, 
13  How.,  374.  The  proceedings  are  defective  ia  this 
respect.  But  where  a  mere  rule  of  practice  requires  cer- 
tain proof  to  be  made,  the  judge  may  allow  it  to  be  snp- 
plied  by  amendment  after  objection.  Goodall  v.  Dt-ma- 
rest,  2  Hilt.,  534.  But  it  seems  the  judge  may  amend  a 
defective  bond  or  undertaking  given  in  su]iplementary 
proceedings  upon  the  application  of  all  the  obligors.  2 
H.  S.,  p.  556,  §  34. 

The  Judge's  Exclusive  Control. 

When  supplementary  proceedings  have  been  onco  duly 
instituted  before  a  judge,  his  jurisdiction  over  them  is 
exclusive  as  respects  all  other  judges,  and  remains  until 
the  examination  is  ended,  and  all  orders  made  bj'  him  in 
regard  to  the  debtor's  property  or  otherwise  nre  fully  ex- 
ecuted. So  held  in  Webber  v.  Hobbie,  13  JIow.,  382  ; 
see  also  Hulsaver  v.  Wiles,  11  Id.,  446  ;  Allen  v.  Star- 
ring, 26  Id.,  57  ;  President,  &c..  Bank  of  Genesee  v. 
Spencer,  15  Id.,  14  ;  Cowdrey  v.  Carpenter,  supra.  Of 
course  this  is  with  the  exception  of  the  continuances 
mentioned  in  ch.  1,  §  2.  It  was  also  held  in  the  Presi- 
dent. &c.,  of  the  Bank  of  Genesee  v.  Spencer,  15  How., 
14,  that  where  the  proceedings  are  had  before  a  county 
judge  upon  a  judgment  in  the  Supreme  Court,  that  a 
justice  of  that  court  could,  at' chambers,  make  an  order 
staying  such  proceedings  until  the  applicant  were  able 
to  apply  to  the  court  for  an  order  to  stay  them  indefi- 
nitely, but  he  had  no  authority  beyond  that. 
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TTon-Attendauce  of  the  Debtor. 

Justice  Haeets,  in  Edinonston  v.  McLoud,  16  W.  T., 
543,  thouiiht  tliat  where  the  debtor  was  duly  served,  and 
failed  to  appear  in  obedience  to  the  order,  the  proceed- 
ings naiglit  nevertheless  be  had.  Some  judges  follow 
this  course  and  permit  the  examination  of  witnesses,  and 
make  such  orders  as  they  deem  just  for  the  appropri- 
ation of  the  debtor's  property  toward  the  satisfaction  of 
the  judgment,  the  same  as  if  the  debtor  had  appeared. 
This  practice  is  entirely  regular;  for  the  judge  acquires 
complete  jurisdiction  of  the  debtor's  person,  and  of  the 
subject  matter,  if  within  the  State,  by  the  due  service  of 
the  order;  and  the  debtor  fails  to  appear  at  his  peril. 
Also  Sherwood  v.  B.  and  K  Y.  City  U.K.  Co.,  12  Row., 
136.  He  may  make  an  order  under  §  297  applying  the 
discovered  property  xipon  the  judgment,  or  appoint  a  re- 
ceiver under  §  298,  to  take  possession  of  it,  or,  in  a  proper 
case,  to  seek  its  recovery  by  action  from  a  third  person 
who  claims  it ;  and  this  without  notice  to  the  debtor^  as 
we  have  seen  (ante,  ch.  3,  §§  3  and  4) ;  and  as  was  done 
in  Bingh;im  v.  Disbrow,  supra^  and  held  good.  For  in 
no  case  in  supplementary  proceedings  is  the  giving  of 
notice  of  a  motion  to  the  debtor  or  any  other  party,  a 
jurisdictional  necessity. 

Opening  Defaults,  &c. 

Tiie  wants  of  supplementary  proceedings  require  that 
when  the  creditor  or  his  counsel  fails  to  attend  at  the  time 
and  place  designated  for  the  return  of  the  order,  or  for 
jiroceeding  upon  it,  they  should  not  be  deemed  to  have 
fallen  through,  and  the  injunction  dissolved,  but  the  cred- 
itor should  be  permitted  to  resume  the  proceedings  it'  he 
promptly  applies  for  an  order  upon  the  debtor  to  show 
cause,  and  excuses  his  negligence  or  defau!':  and  the  of- 
ficer might  impose  such  terms  as  are  just     The  case  of 
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Eeynolds  v.  McElhone,  20  Row.,  454-,  favors  this  view. 
Such  power  has  been  exercised  by  justices  of  the  Su- 
preme Court  in  the  first  district ;  and,  as  before  stated, 
tlie  case  of  Cowdrey  v.  Carpenter,  sujpra,  warrants  this 
same  practice  by  its  general  language;  but  I  believe  the 
justices  of  tliat  court  (New  York  Superior)  still  adhere 
to  the  rules  announced  in  Squire  v.  Young,  1  Bosw., 
690  ;  to  wit,  if  the  creditor,  for  any  cause  whatever,  be 
it  involuntary  or  intentional,  fails  to  appear  on  any  day 
that  the  proceedings  are  set  down  for,  they  fall  through, 
and  no  judge  can  restore  them.  The  creditor  must  ob- 
tain a  new  order,  and  in  addition  to  the  ordinary  affida- 
vit for  that,  he  must  excuse  his  default,  and  upon  this 
new  order  he  can  obtain  only  such  relief  as  it  would  be 
proper  to  grant,  if  the  former  proceedings  had  never  been 
instituted. 

It  is  needless  to  say  that  such  a  power  in  the  officer  is 
one  of  the  most  essential  in  the  administration  of  justice^ 
and  without  it  any  judicial  proceedings  must  be  harsh 
and  imperfect.  So  thoroughly  does  this  power  inhere  in 
the  idea  of  judicial  procedure,  that  when  any  tribunal  is 
invested  with  the  cognizance  of  a  new  subject,  the  au- 
thority to  open  defaults  attends  as  a  matter  of  course,  un- 
less prohibited  expressly,  or  by  implication.  Does  such 
authority  exist  in  these  proceedings?  Surely  there  is 
nothing  in  the  Code  or  in  any  statute,  nor  in  the  nature 
of  supplementary  proceedings,  against  the  exercise  of 
this  very  important  discretion.  The  nature  of  these  pro- 
ceedings is  summary,  but  how  does  that  clash  with  the 
discretion,  if  promptly  sought,  of  permitting  a  creditor 
to  resume  the  proceedings,  who  has  been  prevented  by 
some  uncontrollable  circumstance  from  attending  at  the 
time  and  place  appointed  ? 

Neither  the  debtor  nor  third  parties  need  be  preju- 
diced.    If  the  former  has  in  good  faith  disregarded  the 
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injunction,  or  the  latter  liav^e  acquired  rights  in  the  debt- 
or's property  in  the  meanwhile,  all  may  be  protected  in 
the  order  allowing  the  creditor  to  resume  the  proceed- 
ings. 

Again,  these  proceedings  are  a  substitute  for  an  equit- 
able suit,  and  are  governed  by  mnny  of  its  rules.  They 
are  classed  among  the  remedies  provided  by  the  Code, 
and  are  entitled  to  share  its  liberal  spirit  of  construction. 
See  Code,  §  467. 

Further,  if  they  are  proceedings  in  the  action,  though 
not  in  court,  they  merit  the  consideration  accorded  to 
other  proceedings.  Thus,  in  a  proceeding  in  any  provis- 
ional remedy,  whether  before  tlie  court  or  a  judge,  a  de- 
fault may  be  opened,  and  the  motion  or  proceeding  re- 
sumed. No  one  has  ever  imagined  that  this  could  not 
be  done.  The  same  is  true  of  all  other  proceedings,  whe- 
ther direct,  collateral,  or  incidental,  from  the  beginning 
of  the  action  to  the  application  for  leave  to  issue  execu- 
tion after  the  lapse  of  five  years.  The  same  was  true  of 
proceedings  in  actions  before  the  Code. 

Moreover,  the  chapter  creating  these  proceedings,  like 
most  statutes,  is  general  in  its  provisions.  It  leaves  the 
details  to  be  supplied  by  the  practice.  Thus,  practice 
has  furnished  the  rule  of  adjournments,  and  that  of  com- 
pelling both  parties  to  wait  a  certain  time  before  a  de- 
fault can  be  taken  ;  neither  of  which  is  expressly  granted 
in  the  chapter,  or  more  necessarily  implied  than  the  one 
contended  for  here.  Wherefore,  it  seems  to  me  that  in 
view  of  the  relations  and  similarity  of  these  and  other 
proceedings  in  the  Code,  from  the  fact  that  tliese  consti- 
tute an  important  remedy  in  that  act,  and  are  expressly 
entitled  to  share  its  liberal  rules  of  interpretation,  they 
should  not  be  deemed  as  having  fallen  through,  simply 
because  the  creditor  failed  to  appear  at  the  time  and 
place  de:-ignated  for  the  return  of  the  ordei',  or  for  prc- 
15 
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ceeding  thereupon,  but  he  should  be  permitted  to  resume 
the  proceedings  upon  just  terms  and  his  prompt  applica- 
tion to  the  judge  for  such  permission. 

Power  to  Punish  Disobedience  of  Orders. 

The  general  rule  is,  as  already  stated,  that  to  bring  a  party 
into  contempt  for  disobeying  any  process  or  order,  the  same 
must  be  personally  served  on  him ;  (for  mode  of  service  see 
ante,  p.  68).  Coddington  v.  Webb,  4  Sand/.  S.  Ot.,  639  ; 
Becker  v.  Hager,  8  Mow.,  68 ;  Watson  v.  Fuller,  9  Id., 
426. 

But  to  this  rule  there  are  exceptions — at  least  so  far 
as  the  pecuniary,  rights  of  the  creditor  are  concerned. 
For  instance,  "  a  party  may  be  punished  as  for  contempt 
when  he  has  knowingly  and  designedly  done  acts  which 
he  knew  at  the  time,  the  court  had  by  order  prohibited 
him  from  doing,  although  at  the  time  no  order  had  been 
served,  or  in,  fact  entered,  but  had  only  been  directed  to 
be  entered."  The  People  v.  Compton,  1  Duer,  512,  553 ; 
Livingston  v.  Swift,  23  Hoio.,  1.  So,  if  an  order  is  served 
on  the  attorney,  and  knowledge  thereof  is  brought  home 
to  the  party  whose  duty  it  is  to  obey  it,  he  may  be  pun- 
ished for  a  wilful  disobedience  of  it  in  the  same  manner 
as  if  it  had  been  personally  served  on  him.  The  People 
li.  Brower,  4  Paige,  405. 

It  is  also  contempt  of  court  for  a  person  who  knows  of 
the  existence  of  an  order  in  the  hands  of  an  officer  in- 
tending to  serve  the  same  upon  him,  wilfully  to  prevent 
the  service  of  such  order  by  open  force,  either  made  or  di- 
rected. Conover  v.  Wood,  5  Ahh.,  84,  88.  But  in  all 
such  cases  it  appears,  the  party  must  have  knowledge  of 
the  order  and  its  contents  ;  and  this  fact  must  be  shown 
before  the  judge  can  punish  for  contempt.  In  the  case  of 
Livingston  v.  Swift,  the  court  seemed  to  limit  the  punish- 
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ment  on  such  exceptional  service  to  cases  wherein  the  pe- 
cuniary rights  of  the  plaintiff  had  been  actually  preju- 
diced by  the  disobedience. 

Section  418  of  the  Code  is  not  in  conflict  with  these 
authorities.  That  section  does  not  prescribe  the  manned 
of  service  of  an  order  to  bring  a  party  into  contempt. 
It  merely  declares  that  the  chapter  of  the  Code  which 
provides  for  the  service  of  "  notices,  &c."  shall  not  apply 
to  the  service  of  any  paper  to  bring  a  party  into  contem])t, 
and  thus  leaves  the  practice  as  it  existed  under  the  old 
system. 

It  has  also  been  seen  that  in  Parker  v.  Hunt,  15  Abb. 
410,  note,  a  party  was  punished  as  for  contempt  for  not 
appearing  on  an  adjourned  day,  though  the  adjournment 
was  made  in  his  absence  by  the  consent  of  his  attorney, 
and  no  memorandum  of  the  adjournment  served  on  him. 
The  attorney  of  the  plaintiff  in  this  case  has  informed  me 
that  the  justice  placed  his  decision  on  the  ground  that,  if 
a  person  sends  an  attorney  to  court  when  it  is  his  duty  to 
go  himself,  he  is  bound  to  know  what  order  is  made.  The 
case  appears  exceptional,  when  measured  by  the  rule  of 
the  foregoing  decisions,  in  this;  that  there  was  no  proof 
that  knowledge  of  the  adjournment  had  actually  been 
brought  home  to  the  party.  However,  there  is  much  good 
sense  in  the  position  that  when  a  party,  whose  duty  it  is 
to  attend  or  be  personally  present,  authorizes  counsel  to 
appear  instead,  and  which  circumstance  of  itself  may  ne- 
cessitate the  adjournment,  he  is  bound  to  know  what  or- 
der is  made ;  and  the  creditor  should  not  be  put  to  the 
trouble  of  serving  notice  upon  him  of  an  adjournment 
caused  by  his  own  act. 

But  it  is  held,  where  a  party  is  directed  by  an  order  of 
court  to  do  something,  as  to  pay  money,  deposit  papers, 
&c.,  and  his  whole  obligation  to  act  at  all  depends  not 
only  on  the  existence  of  the  order,  but  also  upon  its  being 
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served  in  a  particular  manner,  the  rule  is,  that  the  order 
must  be  shown  him,  and  a  copy  delivered  to  him.  The 
People  V.  Compton,  supra. 

It  is  evident,  from  the  nature  of  supplementary  proceed- 
ings, and  the  decisions  under  the  creditor's  bill,  that 
where  the  referee,  under  the  authority  of  his  appoint 
ment,  summons  the  debtor  or  third  party  to  attend  be  ■ 
fore  him  for  examination,  the  latter  is  not  compelled  to  at- 
tend at  the  risk  of  being  guilty  of  contempt,  unless  he 
has  also  been  personally  served  wdth  the  supplementary 
order.  Hovyever,  if  the  examination  is  referred  with  such 
authority  after  the  proceedings  have  been  instituted,  then 
it  is  no  doubt  sufficient  to  serve  the  order  of  reference 
^vith  the  summons,  or  it  may  be  sufficient  to  refer  to  the 
order  in  the  summons,  and  that  the  debtor  is  to  submit  to 
an  examination.  Holcomb  v.  Jackson,  2  Edw..  620 ;  St. 
John  V.  Sewall,  3  Id.,  248. 

From  the  cases  and  rules  cited  in  ch.  1,  §  8,  and  those 
mentioned  in  this  section,  the  following  are  the  rules  of 
procedure  in  supplementary  proceedings  as  regards  their 
continuity.  The  judge  or  referee  may  regularly  adjourn 
the  proceedmgs  from  time  to  time,  as  the  case  may  require, 
in  the  presence  of  the  debtor  or  third  party,  but  without 
his  consent.  He  may  so  adjourn  them  also  in  the  absence 
of  the  adverse  party,  and  though  no  one  is  present  to  re- 
present him ;  as  was  done  in  Reynolds  v.  McElhone,  su- 
pra ;  and  which  was  held  a  valid  adjournment.  But  to 
bring  the  party  into  contempt  if  he  does  not  attend  on  the 
adjourned  day,  the  order  of  adjournment  should  be  pei-&on- 
ally  served  upon  him,  except  as  stated  above.  The  officer  or 
referee  may  also  thus  adjourn  the  proceedings  and  exam- 
ine witnesses  in  the  absence  of  the  adverse  party.  But  the 
latter  should  have  notice  of  such  continuance,  or  else  he 
might  be  justified  in  treating  the  proceedings  as  aban- 
doned, or  object  to  the  testimony  of  the  witnesses  being 
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read  on  a  motion  against  him.  If,  however,  in  any  case, 
he  puts  himself  vohmtarily  beyond,  the  reach  of  notice  by 
absconding  or  otherwise,  the  proceedings  may  be  duly  con- 
tinued nevertheless,  and  appropriate  orders  made  therein 
for  the  application  of  the  debtor's  property  toward  the  sat- 
isfaction of  the  judgment ;  for  the  creditor's  rights  cannot 
be  defeated  by  any  such  acts  of  the  debtor.  If  the  exam- 
ination is  referred,  and  the  referee  fails  to  attend  at  the 
time  and  place  designated,  the  proceedings  do  not  fall 
through.  The  judge  before  whom  they  are  pending  may 
order  the  debtor  to  appear  at  some  future  day  and  before 
another  referee.  While  it  is  doubtful  whether  the  referee 
could  in  such  a  case  summon  the  debtor  to  attend  before  him 
on  a  subsequent  da}',  it  is  evident  that  he  may  do  this,  if  the 
order  of  reference  authorizes  him  to  require  the  debtor  or 
third  party  to  attend  before  him  by  the  issue  and  service  of 
his  summons.  Of  course,  this  is  upon  the  presumption  that 
the  judge  can  make  such  an  order  of  reference.  Yide  ante, 
ch.  2,  §  9,  p.  103.  If  the  judge  fails  to  attend  at  the  time  and 
place  appointed  for  the  return  of  the  order,  or  on  an  adjourned 
day,  the  proceedings  should  not  be  deemed  lapsed,  provided 
the  creditor  promptly  procures  an  order  upon  the  adverse 
party  to  appear  at  some  future  named  day ;  or,  where  a  judge 
sits  at  chambers  every  day,  as  in  the  first  district,  he 
should  be  required  to  attend  the  next  day  without  any  or- 
der ;  or  at  least  a  motion  in  the  proceedings  under  such 
circumstances,  should  be  held  to  stand  over  to  the  next 
chamber  day.  If  the  creditor  fails  to  attend  at  the  time 
and  place  designated,  the  proceedings  should  not  be 
deemed  as  lapsed  tliereby,  if  the  creditdr  promptly  applies 
for  an  order  upon  the  adverse  party  to  show  cause  why  he 
should  not  be  permitted  to  resume  them,  and  excuses  his 
default. 

The  injunction  is  an  incident  of   the  pvoceedings,  and 
continues  or  falls  with  them,  unless  otlierwise  ordered. 
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The  giving  of  notice  of  a  motion  is  not  a  jurisdictional 
prerequisite  in  any  case,  except  of  a  motion  for  a  warrant 
of  commitment;  because  this  latter  is  a  quasi-criminal 
prosecution,  and  tlie  citizen  is  not  to.be  deprived  of  hia 
liberty  without  being  heard.  So  held  in  Pitt  v.  Davison, 
37  Bari.,  98,  107,  Clbeke,  J. 


SECTION  vn. 

Of  Appeals  :  to  what  Tribunal. 

From  Referee. 

An  appeal  lies  by  motion  from  an  order  of  the  referee 
to  the  court  or  judare  that  appohited  liim  (Dickinson  v. 
Van  Tine,  1  Sandf.  S.  Ct.,  724) ;  and  also  from  his  find- 
ing of  facts,  wliere  he  is  appointed  to  find  and  report  the 
facts.  But  no  direct  appeal  lies  from  the  referee  to  the 
general  term,  as  in  actions. 

From  a  Judge. 

An  appeal  lies  to  the  general  term  of  the  court  and 
district  to  which  an  appeal  from  the  judgment  would 
lie.  Vide  Code,  §  349  ;  Gould  v.  Torrance,  19  How., 
560;  Mallory  v.  Gulick,  15  Abb.,  307,  note.  According 
to  this  rule,  if  for  instance  proceedings  were  instituted 
before  a  judge  of  the  Court  of  Common  Pleas  for  the 
city  and  county  of  J^Iew  York  upon  a  judgment  of  the 
Superior  Court  of  the  city  of  Buffalo,  the  appeal  would 
lie  to  the   latter  court. 

Order  first  Entered. 

Before  an  appeal  can  be  taken  from  a  judge's  order,  it 
must  be  entered  with  the  cleik  of  the  court  where  the 
judgment  roll,  or  the  transcript  of  tlie  justice's  judgment, 
is  filed.     Code,  §  350.     In  the  Supreme  Court  it  must  be 
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entered  with  the  clerk  of  the  county  where  the  judgment 
roll  is  filed.  Marshall  v.  Francisco,  10  How.,  147.  In  the 
New  Tork  Common  Pleas,  in  proceedings  upon  a  jus- 
tice's judgment,  tlie  order  must  be  entered  with  the 
clerk  of  that  court,  notwithstandhig  the  transcript  has 
been  filed  with  the  county  clerk.  It  is  the  same  with 
the  Superior  Court  of  Bufi'alo. 

In  the  7th  judicial  district,  it  was  held  that  to  get  rid 
of  an,  order  improperly  made  in  a  litigated  motion  by  a 
judge  at  chambers,  tlie  right  practice  was  to  move  the 
court  at  special  term  to  set  it  aside.  The  general  term 
in  the  same  district  dismissed  an  appeal  from  such  an  or- 
der made  in  supplementary  proceedings  upon  that 
ground.  /S?e  The  President,  &c.,  Bank  of  Genesee  v. 
Spencer,  15  How.,  14  (1857).  But  the  course  by  appeal 
from  such  order  is  permissible  by  the  Code,  and  is  cer- 
tainly more  rational.  Por  in  the  other  mode  one  judge 
merely  reviews  the  order  of  another  judge,  who  is  fre- 
quently a  menber  of  the  same  court.  The  course  by 
appeal  is  the  oae  followed  in  the  first  district. 

Ex  parte  Orders. 

To  get  rid  of  m  improper  ex  parte  order,  a  motion  may 
be  made  to  vacate  or  modify  it  to  the  judge  who  granted 
it,  or  to  the  spedal  term  of  the  court  to  which  the  j  udg- 
ment  belongs.  Code,  §  324;  Conway  v.  Hitchins,  9 
Barh.,  378 ;  Blake  v.  Locy,  6  How.,  108  ;  Lindsay  v. 
Sherman,  5  Id.,  308  ;  S.  C,  1  Code  R.  [K  S.],  25. 

If  the  judgment  is  in  the  Supremo  Court,  the  applica- 
tion is  made  to  that  special  term  Vo  which  any  other  mo- 
tion in  the  action  or  on  the  judgment  would  be  made. 
Vide  Gould  ■a.  Torrance,  supra.  From  the  order  of  the 
j-udge  or  special  term  on  such  motion,  an  appeal  lies,  no 
doubt,  to  the  proper  general  term,  if  the  order  is  other- 
wise appealable. 
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It  was  held  in  Lancaster  v.  Boorman,  20  How.,  421, 
that  an  appeal  lies  directly  from  an  ex  parte  order  of  a 
county  judge  to  the  general  term,  thus  differing  from 
Conway  v.  Hitchins,  sujpra,  which  holds  the  contrary. 

In  What  Cases  an  Appeal  Lies. 

In  Joyce  v.  Holbrook,  7  AUb.,  338,  it  was  decided  that 
an  order  for  the  application  of  the  debtor's  property  un- 
der Code,  §  297,  and  an  order  to  punish  him  for  contempt 
in  disposing  of  it,  were  discretionary,  and  no  appeal  lay 
from  a  refusal  to  grant  either;  while  in  The  People  v. 
King,  9  How.,  97,  it  was  doubted  whether  an  appeal  lay 
from  an  order  discharging  a  debtor  from  an  attHchment 
as  for  contempt.  Bat  in  the  later  cases  of  Ilolstein  v. 
Rice,  15  All.,  307;  S.  G,  24  How.,  135;  and  Livingston 
V  Swift,  23  How.,  1  (Supreme  Court,  general  term),  it  is 
held  that  when  the  creditor  has  an  intereet  in  the  en- 
forcement of  the  penalties  for  contempt  against  an  of- 
fending party,  as  wliere  his  pecuniary  rights  are  affected 
hy  the  misconduct  of  the  latter  {niiide  ch.  it,  §  3,  ante),  an 
appeal  lies  from  an  order  denying  a  motion  to  punish  for 
contempt ;  because  such  order  defeats  tie  creditor  of  a 
substantial  right.  So  also  an  appeal  lies  from  an  order 
dismissing  supplementary  proceedings.  Livingston  v. 
Swift ;  O'Neill  v.  Martin,  1  E.  D.  Smiti,  404. 

An  appeal  also  lies  from  an  order  dauying  a  motion 
made  for  the  appointment  of  a  receiver,  where  property 
has  been  discovered.  Bailey  v.  Lane,  15  All.,  373,  note  ; 
Heroy  v.  Gibson,  10  Bosw.,  591. 

An  appeal  also  lies  from  an  order  refusing  an  attach- 
ment against  a  witness  for  disobeying  a  sulpmna  duces 
tecum  requiring  him  to  produce  documentary  eviderce 
material  and  necessary  to  the  party  subpoenaing  him,  b<j 
cause  a  party  has  the  right  to  have  the  remedies  provided 
by  law  to  secure  the  attendance  of  material  and  neces- 
sary witnesses,  or  the  production  of  material  and  neces 
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sary  evidence,  enforced  in  his  behalf.  La  Farge  v.  The 
La  Farge  Fire  Insurance  Co.,  14  How.,  26.  And  gene- 
rally an  appeal  lies  from  any  order  that  comes  within 
the  meaning  of  Code,  §  349. 

No  Appeal. 

But  no  appeal  lies  to  the  general  term  from  an  order 
made  by  a  county  judge  in  proceedings  on  a  judgment 
which  originated  in  a  justice's  or  county  court.  Smith 
V.  Harf,  11  How.,  203. 

■Who  may  Appeal  ? 

An  assignee  of  a  judgment  who  becomes  such  after 
the  order  appealed  from  was  made  may  appeal  in  liis 
own  name.  Livingston  v.  Sw^ift,  supra.  But  the  attor- 
ney in  the  action  cannot  appeal.  Section  325  of  tlie  Code 
applies  only  to  parties  to  the  record  and  their  represent- 
atives, and  not  to  a,ny  person  wlio  may  feel  himself  ag- 
grieved. Martin  v.  Kanonse,  2  Abb.,  390.  It  seems, 
the  representative  of  a  deceased  party  caimot  appeal  un- 
til he  is  made  a  party.     Beach  v.  Gregory,  Id.,  p.  203. 

Where  proceedings  are  taken  under  §  294  against  a 
third  party,  the  judgment  debtor  cannot  appeal  from  an 
order  made  therein  on  tiie  ground  that  the  proceedings 
were  not  brought  in  the  proper  county.  Foster -y.  Prince, 
8  Abb.,  407,  411.  The  reason  is,  the  debtor  has  no  riglit 
to  require  that  the  proceedings  under  §  294  should  be 
brought  in  any  particular  county. 
WTxat  Order  the  Appellate  Court  will  Make. 

In  contempt  cases,  the  court  will  merely  reverse  the 
order,  and  remit  the  parties  to  the  court  below,  wJiere 
the  creditor  may  take  such  further  proceedings  as  he  may 
be  advised  to  vindicate  and  enforce  his  rights.  The  ap- 
pellate court  will  not  try  the  question  of  contempt,  nor 
impose  any  penalty.     Livingston  v.  Swift,  supra. 

In  O'Neil  v.  Martin,  supra,  which  was  an  appeal  from 
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an  order  dismissiug  supplementary  proceedings,  tlie  ap- 
pellate court  reversed  the  decision  of  tiie  judge,  and 
made  an  order  requiring  the  debtor  to  attend  before  tlie 
judge  at  chambers  on  such  day  as  he  liy  order  shniild 
appoint,  for  such  further  proceedings  as  the  plaintiff 
should  move  for  therein. 


SECTION   VIII. 

Of  Miscellaneous  Subjects 
To   What  Extent  the   Court  can   Intervene. 

The  question  to  vphat  extent  the  cnurt  to  vrhich  the 
judgment  belongs  may  exercise  jurisdiction  in  supple- 
mentary proceedings,  lias  already  been  discussed ;  to  wit, 
the  Supreme  Court  (1st  dist.)  holds  that  it  can  entertain 
the  proceedings  for  the  punishment  as  a  contempt  a  dis- 
obedience of  the  order  of  a  justice  made  in  these  pro- 
ceedings (vide  ante,  ch.  4,  §  3) ;  while  in  the  7th  district 
it  was  held  {vide  preceding  section)  that  the  court  at  spe- 
cial term  could  set  aside  an  order  .improperly  made  by 
a  judge  in  a  litigated  motion,  and  also  vacate  or  indefi- 
nitely suspend  the  proceedings  before  him.  15  How.,  p. 
14.  Eut  the  Superior  Court  of  the  City  of  New  Toi-k 
holds  that  the  court  cannot  interfere  with  any  of  these 
proceedings  when  had  before  a  justice,  except  by  appeal. 
Bitting  V.  Vandenburgh,  17  How.,  80;  Cowdrey  v.  Car 
penter,  17  Ahh.,  107. 

Every  court  has  the  power  to  set  aside  or  modify  an 
ex  parte  order  made  by  a  judge  in  these  proceedings 
{Code,  §  324),  and  the  appellate  court,  to  entertain  ap- 
peals from  orders  therein.     Code,  §  349. 

Attorneys  and  Counsel  in  Supplementai-y  Proceedings. 

The  decisions  and  practice  in  these  proceedings  recoo-- 
nize  the  right  of  the  judgment  debtor  or  third  jtarty  to 
have  counsel,  and  the  authority  which  such  right  vesta 
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in  the  attorney  to  act  for  the  party.  As  a  fact,  in  the 
majority  of  cases  counsel  do  appear  for  both  parties,  not 
merely  upon  the  examination,  but  throughout  the  pro- 
ceedings. Anjr  notice  or  paper  may  therefore  be  served 
on  the  attorne_y  who  appears  for  the  creditor,  or  debtor, 
or  third  party,  and  manages  the  proceedings  for  him  ;  and 
generally  his  acts,  such  as  admissions  of  the  service  of  pa- 
pei's,  and  notices,  consents,  &c.,  will  bind  the  party  as 
fully  as  in  any  other  proceedings  in  an  action.  This 
practice  has  also  convenience  in  its  favor.  A  consent 
adjourning  tlie  proceedings  to  a  certain  day,  signed  by 
the  attorney  in  or  out  of  court,  is  suiBcient  to  continue 
tliem  ;  but  such  consent  alone  would  not  be  sufficient 
to  compel  the  party's  attendance  on  the  adjourned  day. 
To  do  that  an  order  of  adjournment  must  be  obtained 
upon  such  consent,  and  personally  served  on  the  party  ; 
unless  the  case  comes  within  the  rule  of  Parker  v.  Hunt, 
supra  {ante,  p.  227),  when  such  service  might  be  dis- 
pensed with.  Where  the  proceedings  have  fallen  thiough 
by  the  creditor's  default,  or  for  a.r\j  other  reason,  the  at- 
torney's consent  without  the  party's  acquiescence,  will 
not  restore  them.  For  if  they  have  lapsed,  the  attor- 
ney's retainer  in  them  has  ceased,  and  he  can  no  furthei 
bind  his  client.  If,  however,  they  are  merely  in  abey- 
ance, and  may  be  resumed  upon  proper  application  there- 
for (  Vid^  ante,  p.  223),  then  it  would  seem  the  attorney 
may  give  a  binding  consent  to  that  end. 

A  stipulation  signed  by  the  attorney  for  the  attendance 
of  the  party  at  the  office  of  one  of  the  couasel,  is  not  ob- 
ligatory upon  him ;  because  he  cannot  be  compelled  to 
appear  at  any  other  place  than  before  tiie  judge,  or  a  re- 
feree appointed  by  him. 

But  no  process,  or  paper  to  bring  the  party  into  con- 
tempt, can  be  served  on  the  attorney,  except  it  may  be 
in  the  cases  mentioned  on  page  226,  ante. 
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It  was  held  at  general  term,  Supreme  Court  (37  Barl.^ 
98),  that  a  proceeding  to  punish  as  for  contempt  was  a 
quasi  criminal  prosecution  ;  that  it  was  a  new  proceed- 
ing,  and  the  order  initiating  it  could  not  be  served  on 
the  attorney,  but  must  be  personally  served. 

Discontinuance. 

Supplementary  proceedings   may   be   discontinued  by 
abandonment  as  well  as  by  order.     Squire  v.  Young,  1 
Bosw.,  690. 
Second  or  Further  Proceedings 

May  be  instituted  upon  an  ex  parte  application,  but 
"  tlie  affidavit  on  which  the  order  is  asked  should  state  the 
previous  proceedings,  and  the  fact  that  the  defendant  li<id 
subsequently  acquired  property,  or  circumstances  from 
which  such  fact  should  be  presumed."  K  the  affidavit  is 
deficient  in  this  respect,  the  omission  may  be  supplied  by 
amendment  after  objection  is  made,  as  it  is  one  of  practice 
and  not  of  jurisdiction. 

The  examination  must  be  limited  to  the  time  when  the 
previous  one  was  concluded.  So  held  in  Goodall  v.  Deiu- 
arest,  2  Hilt.,  534. 

Some  judges,  as  the  judge  of  Kings  County,  require  Ihe 
creditor  to  obtain  an  order  upon  the  debtor  to  show  cause, 
if  he  desires  further  proceedings.  This  was  the  practice 
under  the  creditor's  bill.  Hudson  v.  PleT;s,  11  Paije,  180. 
But  the  proceedings  are  not  parallel.  In  the  latter  the 
injunction  continued  between  the  examinations  ;  but  here 
it  falls  with  the  proceedings  ;  and  if  the  creditor  is  com- 
pelled to  notify  the  debtor  of  a  motion  for  a  second  order 
against  him,  it  is  but  obliging  him  to  warn  the  latter  to 
put  his  property  out  of  reach  ;  for  the  judge  has  no  power 
to  grant. a  preliminary  injunction  in  the  order  to  sliow 
cause. 
Stay  of  Supplementary  Proceedings. 

Where  proceedings  were  taken  upon   a  judgment ren- 
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dered  in  the  Marine  Court,  City  of  New  York,  and  the 
debtor  afterwards  appealed  and  gave  the  required  under- 
taking to  stay  all  proceedings  in  that  Court,  the  judge  of 
the  Common  Pleas,  before  whom  the  supplementary  pro- 
ceedings were  instituted,  stayed  them  until  the  appeal 
could  be  determined,  although  the  undertaking  did  not 
'per  se  restrain  the  latter  court,  or  a  judge  thereof.  Eit- 
terband  v.  Maryatt,  12  ¥.  Y.  Leg.  Ohs.,  158. 

But  an  appeal  from  t.lie  judgment  does  not  of 
itselfstay  supplementary  proceediugi.  Security  must 
be  given.  Conway  v.  Hitcliins,  9  Barb.,  378.  And 
the  creditor  docs  not  waive  security  by  noticing  the 
appeal  for  argument.  Arnnux  v.  Ilomans  (Common 
Pleas,  General  Term),  in  N.  Y.  Tranaovipt,  July  25, 
1865.  Nor  does  an  appeal  from  an  order  refusing  to  dis- 
miss the  proceedings  stay  them,  or  justify  the  debtor's 
refusal  to  be  examined.  Sluyter  v.  Smitli,  Superior 
Court,  February,  1865,  VoorUes'  Code,  p.  562  (8  Ed:). 

But  when  the  requisite  security  is  given,  on  an  appeal 
from  the  judgment,  supplementary  proceedings  are  sus- 
pended, but  not  discontinued,  and  the  judge  is  not  justi- 
fied in  dismissing  them,  for  the  creditor  is  entitled  to  his 
lien  obtained  thereby.  Cowdrey  v.  Carpenter,  17  Abh., 
107. 

In  The  President,  &c.,  Bank  of  Genesee  v.  Spencer, 
15  Hoio.,  14,  it  was  held  that  the  court  at  special  term 
could  stay  these  proceedings  during  an  appeal  to  the 
Court  of  Appeals  from  an  order  in  the  same  action,  but 
that  a  judge  at  chambers  not  having  charge  of  the  pro- 
ceedings could  not  ;  nor  could  a  county  judge,  before 
whom  the  proceedings  on  a  judgment  of  the  Supreme 
Court  were  instituted,  suspend  them  indefinitely.  Id., 
412.  But  in  Cowdrey  v.  Carpenter  it  was  held  that  a 
justice  having  charge  of  the   proceedings   could  stay 
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them  indefinitely.  Here  the  judgment  was  in  the  court 
of  which  tlie  justice  v/as  a  member.  See  ante,  ch.  4,  §  6. 
A  stay  of  proceedings  on  the  execution  does  not  pre- 
vent proceedings  under  Code,  §  294.  Lowber  v.  The 
Mayor,  &c.,  of  K  Y.,  5  All.,  268. 

Second  Execution. 

It  is  no  objection  to  these  proceedings  that  a  second 
execution  had  been  issued  and  was  in  the  slieriff 's  hands 
at  the  time  the  proceedings  were  coramei:ced  ;  unless  it 
clearly  appears  that  the  property  levied  upon  indisput- 
ably belongs  to  the  debtor,  and  is  abundiintly  sufficient 
to  satisfy  the  debt.  Nor  will  the  proceedings  be  super- 
seded by  the  issue  of  a  second  execution,  unless  the  same 
facts  appear;  and  then  the  creditor  may  be  cnmpelled  to 
elect  between  the  execution  and  the  proceedings.  Fel- 
lerman's  Case,  2  Abb.,  155 ;  S.  C,  suh  nom.  Liliendalil  v. 
Fellerman,  11  How.,  528  ;  Farqueharson  v.  Kimball,  18 
Id.,  33  ;  S.  C,  9  All.,  385,  note.  Also  Hanson  v.  Trip- 
ler,  1  Code  B.  {W.  S),  154  ;  S.  C,  3  Sandf.  S.  Gt.,  733  ; 
Owen  w.  Dnpignac,  %  All.,  180;  Conway  v.  Hitcliins, 
supra.  To  the  contrary  seems  to  be  McArthur  v.  Lans- 
burgh,  1  Code  R.  (N.  S.),  211. 

Presumption  of  Payment 

Of  a  judgment  after  the  lapse  of  twenty  years,  as  de- 
clared in  2  Ji.  S.,  p.  301,  §  47,  does  not  abate  supplemen- 
tary proceedings  cotumenced  before  tlie  expiration  of 
that  period.  So  held  by  Clerks,  J.,  at  chambers.  Driggs 
V.  WiUiaras,  15  All.,  477. 

Coacuneut  Remedies. 

Supplementary  proceedings  may  be  instituted,  and  at 
the  same  time  an  action  maybe  commenced  on  the  same 
judgment  by  the  creditor  to  set  aside  an  assignment  as 
fraudulent.     Taylor  v.  Persse,  15  How.,  417. 


PROCEEDINGS   UNDER   §    236.  239 


SECTIOIT   IX. 

Of  Proceedings  in  aid  cf  an  Attachmeoit  or  Execution 
under  §  236. 

SECTION  236  OF  THE  CODE   OF  PROCEDURE. 

"Whenever  the  sheriff  sliall,  with  a  warrant  of  attach- 
ment, or  execution  against  the  defendant,  apply  to  such 
officer,  debtor  or  individual,  fur  the  purpose  of  attaching 
or  levying  upon  sucli  property,  such  officer,  debtor,  or 
individual  shall  furnish  him  with  a  certificate,  under  his 
hand,  deisignating  the  number  of  rights  or  shares  of  (he 
defendant  in  the  stock  of  such  association  or  corporation, 
with  any  dividend,  or  any  incumbrance  tliereon,  or  the 
amount  and  description  of  the  property  held  hy  such  as- 
sociation, corj)oration  or  individual,  for  the  benefit  of,  or 
debt  owing  to,  the  defendant.  If  such  officer,  debtor  or 
individual  refuse  to  do  so,  lie  may  be  required  by  the 
court  or  judge  to  attend  before  him,  and  be  examined 
on  oath  concerning  the  same ;  and  obedience  to  such 
orders  may  be  enforced  by  attachment." 

This  section  was  enacted  in  1849,  and  has  remained 
unaltered. 

Tlie  proceedings  authorized  by  this  section  are  in  aid 
of  the  execution  in  certain  cases,  as  stated  below;  and 
for  this  reason  I  have  tliought  it  proper  to  insei't  them  in 
tills  treatise. 

The  property  referred  to  here  is  that  mentioned  in  the 
preceding  sections  of  the  same  chapter  of  the  Code  ot 
Procedure. 

In  vyhat  Cases  Applicable. 

This  proceeding,  as  an  aid  to  the  execution,  is  only 
available,  where  an  attachment  in  provisional  remedies 
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has  been  issued.  In  such  a  case  the  sheriff  has  the  same 
power  with  the  execution  that  he  had  with  the  attach 
ment,  and  is  authorized  to  levy  upon  any  rights,  shares, 
debts  or  other  property  incapable  of  manual  delivery, 
and  to  require  a  certificate  to  be  delivered  to  him  by  the 
debtor  of  the  defendant  or  the  holder  of  such  property, 
the  same  as  witli  an  attachment.  McBride  i).  The 
Farmer's  Branch  Bank,  7  Abb.,  347.  Hence,  in  cases  of 
this  kind,  the  rules  of  procedure  under  this  section  apply 
equally  to  attachments  and  executions. 

■Where  and  how  the  Order  is  applied  for. 

The  application  for  the  order  requiring  the  attendance 
and  examination  of  the  person  named,  may  be  made  to 
the  court  in  which  the  judgment  is  rendered,  or  to  a  jus- 
tice thereof.  When  the  application  is  to  the  Supreme 
Court,  it  should  be  made  in  the  district  where  a  motion 
upon  notice  in  the  action  would  have  to  be  made  {Code, 
§  401,  subd.  4) ;  or  at  least,  the  order  must  be  returnable 
in  such  district. 

The  order  is  obtained  upon  proof  of  the  facts  required 
to  entitle  the  plaintiff  thereto.  Such  proof  is  furnished 
by  the  affidavit  of  any  person  who  knows  the  facts  to  be 
sworn  to. 

These  proceedings  are  in  the  action,  and  bear  the  same 
title. 

What  must  be  shown  to  obtain  the  Order. 

This  is  a  proceeding  to  compel  the  person  moved 
against  to  furnish  the  sheriff  a  certificate  under  his  hand 
of  the  defendant's  property  in  his  possession,  or  his  in- 
debtedness to  liim. 

In  Iloagland  v.  Stodolla,  1  Code  R.  [i7.  S.'],  210,  the 
sheriff  served  an  attachment  on  R.,  alleged  to  be  a  debtor 
of  the  defendant,  and  demanded  a  certificate.  He  certi- 
fied having  in  his  hands  seventy-five  dollars.     The  plain- 
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tiff  obtained  an  oidei*  for  his  examination.  The  order 
was  held  to  be  invalid;  it  could  not  be  allowed  when  a 
certificate  had  been  given :  the  plaintiff's  remedy  was 
by  action. 

In  Carroll  v.  Finley,  26  Barb.^  61,  the  parties  upon 
whom  an  attachment  was  served  gave  a  certificate  to 
the  sheriff  that  they  had  no  property  of  tlie  defendant  in 
their  hands.  An  order  was  made  at  special  term  vacat- 
ing an  order  for  their  examination.  On  appeal,  the  order 
of  the  special  term  was  affirmed  ;  but  tlie  majority  of  the 
court  held  that  the  plaintiff  might  impeach  the  truth  of 
the  certificate.  He  might  establish  to  the  satisfaction  of 
the  judge,  by  the  former  admissions  of  the  party,  that 
the  certificate  was  untrue ;  and  this  might  be  regarded 
as  a  refusal  to  give  a  certificate.     Mitchell,  J.,  said  : 

"There  must  be  proof  of  the  party  being  a  debtor  to 
the  defendant,  or  having  property  of  his.  Of  this  there 
was  not  proof  when  a  party  certifies  he  has  nothing,  and 
this  is  met  only  by  information  and  belief  that  lie  has." 
Clerke,  J.,  in  the  same  case  said :  "  Two  things  must 
concur  to  subject  the  third  party  to  an  examination  ;  he 
must  be  a  debtor  of  the  defendant,  or  have  property  of 
his  in  his  control,  and  he  must  refuse  a  certificate." 

So  in  Hopkins  'o.  Snow,  4  Abh.^  368,  Mitchell,  J., 
held  that  a  certificate  furnished  under  this  section  stating 
the  amount  and  description  of  property  possessed,  was 
conclusive,  and  no  examination  could  be  allowed  ;  thus 
concurring  with  the  court  in  Hoagland  v.  Stodolla,  s-w/ira. 

But  where  the  certificate  was,  that  the  party  held  no 
property  of  the  defendant,  and  an  affidavit  was  produced  of 
a  previous  admission  of  having  held  such  pi-operty,  the  or- 
der for  his  exair.ination  was  made.  The  learned  justice 
said :  "  The  remedy  is  a  special  one,  and  is  linrlted  to  the 
cases  clearly  provided  for.  It  is  only  when  the  individual 
refuses  to  give  a  certificate  dcstgnating  tlie  amount  and 
16 


242  THE   ORDEE. 

description  of  the  property  held  by  him,  that  he  can  be 
examined."  But  "  the  oath  of  the  witness  is  proof  that 
the  person  hiolds  the  property.  M.'s  certificate,  not  given 
nnder  oath,  does  not  invalidate  that  proof,  and  is  no  evi- 
dence of  the  fact." 

So  also  in  Beebee  v.  Eogers,  Special  Term,  IS.  T.  Su- 
perior Court  (Hoffman  on  Pro.  Rem,.,  p.  449),  the  party 
gave  a  certificate  that  he  had  no  property  of  the  debtor; 
but  upon  an  affidavit  that  he  had  a  few  days  previously 
admitted  that  he  owed  the  defendant,  an  order  was 
granted  for  his  examination. 

In  Schieb  v.  Baldwin,  13  All.,  469  ;  S.  C,  22  Bow., 
278,  it  was  held  that  a  party  was  not  hound  to  give  a  cer- 
tificate unless  he  was  apprised  by  the  sheriff  that  he  had 
an  attachment  or  execution  against  the  defendant ;  and 
therefore  no  order  would  be  granted  under  such  circum- 
stances. It  was  further  held  in  this  case  that  no  attach- 
ment could  be  levied  on  property  after  judgment  in  the 
action. 

From  these  decisions,  tlie  following  rules  for  the  purpose 
of  obtaining  the  order  are  deducible.  It  must  be  averred 
that  the  person  moved  against  has  property  of  the  defend- 
ant, or  is  indebted  to  him.  The  property  should  be  de- 
scribed, and  the  amount  of  the  indebtedness  stated,  as  far  as 
can  be  done.  The  j^roof  should  also  allege  that  the  sheriff 
applied  to  such  person  with  a  warrant  of  attachment,  or  an 
execution,  as  the  case  may  be,  and,  apprising  him  there 
of,  demanded  a  certificate  designatinij  tiie  amount  and 
description  of  the  property  in  his  hands  belonging  to  the 
defendant,  or  of  the  indebtedness  to  him ;  and  that  the 
party  refused  to  do  so,  or,  if  he  did  furnish  one  tliat  he 
held  no  property  of,  or  was  not  indebted  to,  the  defend- 
ant, the  plaintiff"  must  then  establish  by  the  former  ad 
mission  of  the  party,  or  perhaps  otherwise,  to  the  satis- 
faction of  the  court  or  judge,  that  such  certificate  is  un- 
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true.  If  a  certificate  of  property  is  fnrnislied,  it  is  con- 
clusive upon  the  plaintiff  in  this  proceeding,  although  he 
may  think  that  it  does  not  contain  the  whole  amount  of 
the  defendant's  effects  in  the  party's  hands.  However, 
it  is  difficult  to  see  why  the  plaintiff  may  not  impeach 
this  certificate  for  untruthfulness,  as  well  as  a  certificate 
of  no  property. 

The  Ordei 

Should  contain  the  substance  of  the  affidavit,  unless 
that  is  served  with  it,  and  require  the  party  to  attend  at 
a  time  and  place  specified,  and  be  examined  on  oath  con- 
cerning his  refusal  to  furnish  a  certificate.  When  the 
order  is  made  by  a  judge,  it  must  require  the  party  to  at- 
tend before  him.  It  would  be  irregular  to  make  it  return- 
able before  any  other  officer,  the  same  as  in  proceedings 
under  §§  292,  294.      Yide  p.  It  may  be  served  any- 

where in  the  State,  no  matter  from  what  court  or  judge 
it  emanates.  It  is  served  in  the  same  manner  as  an  order 
under  §  292.     Yide  ante,  pp.  36,  68. 

Proceeding  upon  the  Return  of  the  Order. 

The  examination  is  on  oath,  and,  according  to  the  de- 
cisions, very  limited.  Mitchell,  J.,  in  Hopkins  v.  Snow, 
supra,  held  that  if  the  party  is  examined,  and  denies  the 
facts  alleged  in  the  affidavit  on  which  the  order  is 
granted,  or  denies  that  he  holds  property  of  the  defend- 
ant, the  examination  must  end  ;  or,  if  in  response  to  a 
motion,  he  by  affidavit  alleges  similar  facts,  the  motion 
must  be  denied.  The  learned  justice  likens  this  pro- 
ceeding in  this  respect  to  those  under  §  294.  It  will  be 
remembered  that  the  case  of  Van  Wyck  v.  Bradly  (3 
Code  R.,  157),  decided  by  the  same  justice  at  special 
term,  holds  very  similar  views  concerning  the  examina- 
tion under  §  294.      Yide  ante,  p.  95.     However,  the  ex- 
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amination  in  proceedings  under  §  294  is  iifit  so  limited 
(as  I  have  endeavored  to  show,  ante^  p.  95-6),  as  the  case 
of  Van  Wyck  v.  Bradly  liolds  ;  but  that  under  this  sec- 
tion (236)  seems  not  to  admit  of  any  greater  extent  than 
the  decision  of  Hopkins  v.  Snow,  supra,  accords  to  it, 

VTitnesses. 

No  provision  is  made  for  the  attendance  and  examina- 
tion of  witnesses  in  this  proceeding. 

The  Determination. 

If  the  court  or  judge  find  that  the  party  has  property 
of,  or  is  indebted  to,  the  defendant,  and  did  refuse  to 
give  a  certificate  on  a  proper  demand  made  for  one,  or 
that  the  one  which  he  gave  that  he  had  no  property  or 
was  not  indebted,  is  false,  then  he  will  be  ordered  to  fur 
nish  to  the  slieriff  the  certificate  required  by  this  section, 
and  his  disobedience  to  such  an  order  may  be  punished 
as  for  a  contempt.  If  the  above  facts,  or  any  of  those 
which  are  essential  to  the  proceeding,  do  not  exist,  the 
order  must  be  discharged. 

Disobedience  to  Orders. 

A  disobedience  to  any  order  made  in  this  proceeding 
may  be  punished  as  for  contempt  by  the  court,  though  it 
was  granted  by  a  judge;  for  the  latter  lias  no  authority 
given  him  herein  to  punish  such  offence.  The  procedure 
to  ascertain  and  punish  a  misdemeanor  herein  as  for  con- 
tempt, is  that  described  under  "  Enforcements  of  Ord^s, 
&e.,"  ch.  4,  §§  3  and  4,  ante.  Orders  to  bring  the  party 
into  contempt  must  be  served  as  in  proceedings  under 
§§  292  and  294.     Ante,  pp.  39,  68 

The  Proceeding  agauist  Property  of  Foreign  Corporations. 

The  proceeding  authorised  by  section  236  of  the  Code 
was  no  doubt  suggested  by  tliat  against  foreign  corpora- 
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tions.  The  law  of  1842,  ch.  197,  p.  227  (3  R.  8.,  5  ed., 
p.  757,  ^'■Foreign  Co?;po?'«fo'o?is,")  provides  that  the  rights 
and  shares  which  a  fdreign  corporation  may  have  or  own 
in  tlie  stock  of  any  bank,  banking  association,  &c.,  and 
all  other  property  of  any  name  or  kind,  which  it  may 
have  or  own  in  this  State,  shall  be  liable  to  be  attached 
and  sold  on  execution  for  the  satisfaction  of  a  judgment 
against  such  corporation.  The  same  law  (§  3)  provides 
that  the  cashier,  secretary,  or  clerk  of  such  bank,  &c.,  or 
the  individual  holding  the  defendant's  property,  shall 
furnish  the  sheriff  with  a  certificate  similar  to  tiiat  de- 
scribed in  Code,  §  236.  The  law  of  1848,  ch.  53,  p.  69 
(3  R.  /S.,  5  ed.,  p.  760,  "Foreign  Corporations"),  amend- 
atory of  that  of  1842,  provides  that  upon  the  party's  re- 
fusal to  give  the  required  certificate,  proceedings  similar 
to  that  under  §  236  of  the  Code,  may  be  institiited  before 
an  officer  of  the  court  out  of  which  the  attachment  or  ex- 
ecution issued  ;  and  that  the  provisions  of  sections  12, 
13,  14,  15,  and  16,  of  article  8,  tit.  1,  ch.  5,  part  2,  of  the 
Kevised  Statutes,  in  relation  to  the  mode  of  examination 
there  provided,  shall  apply  to  and  govern  the  exami- 
nation in  these  proceedings,  so  far  as  the  same  may  be 
applicable. 

The  examination  authorised  by  the  last-named  statute, 
is  thorough  and  extensive.  Power  is  given  the  officer  to 
commit  to  prison  without  bail  any  person  brought  before 
hin),  who  shall  refuse  to  be  sworn,  or  to  answer  satisfac- 
torily all  lawful  questions  put  to  him,  or  shall  refuse  to 
sign  his  examination. 
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CHAPTEK  V. 

OF  FOEMS. 

Section  1.  Foi  proceedings  before  examination. 
"  2.  For  proceedings  on  the  examination. 
"       3.    Por  proceedings  to  apply  property  toward  the  satisfao 

tion  of  the  judgment  [§  297J. 
"  4.  For  proceedings  in  receivership. 
"       5.    For  proceedings  to  punish  disobedience  of  process  and 

orders. 

BECTION  I. 

,  For  Proceedings,  hefore  Examination. 

X,  AfEdavit  by  the  Plaintiff  to  obtain  Order  from  a  Justice  of  the 

Supreme  Court  upon  a  Judgment  iu  that  Covurt  after  Return 

of  Executiou  [§  292].    Vide  ante,  p.  29. 

Supreme  Court. 

A.    B. 

V. 

C.    D. 

State  of  New  York,  City  and  County  of  New  York,  ss. : 

A.  B.,  being  duly  sworn,  says  that  lie  is  the  above- 
named  plaintiif ;  that  judgment  was  duly  rendered  in  this 
action  in  deponent's  favor,  and  against  the  above-named 
defendant  in  this  court,  in  and  for  the  said  city  and 
county,  on  the  \'2ith  day  of  Jwne,  in  the  year  one  thousand 
eight  hundred  and  sixty-four,  for  the  sum  of  07ie  thousand 
dollars  damages  and  costs :  that  the  judgment  roll  was 
duly  filed  on  said  day  in  the  office  of  the  clerk  of  said 
city  and  county  ;  that  an  execution  upon  said  judgment 
against  the  property  of  the  defendant  was  thereafter  on 
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the  same  dyy  duly  issued  to  the  sheriff  of  the  said  citi 
and  county,  where  the  defendant  then  resided  ;  that  the 
sheriff  has  returned  said  execution  wholly  unsatisfied,  and 
that  said  judgment  remains  wholly  unpaid. 

Sworn  to  before  me  this       ]      r-r,  .,■.-, 

^^y  Q^  -j^gg      >      {Veponents  signature.] 

[^Signature  of  Officer.] 


Zi  A  General  Form  of  AfBdavit  to  obtain  an  Order  of  Szaminatioa 

of  Debtor  on  a  Judgment  in  the  Supreme  Court. 

Vide  ante,  p.  29,  et  seq, 

[Title  of  Cause.] 

[  Venue.] 

I.  A.  B.,  being  duly  sworn,  says  that  he  is  the  above- 
named  plaintiff  \or  one  of  the  above-named  plaintiffs,  or 
the  above-named  defendunt,  or  the  attorney  or  agent  of 
the  above-named  plaintiff  or  defendant,  or  the  assignee  of 
the  judgment  hereinafter  mentioned,  the  same  having 
been  didy  assigned  to  him  by  an  instrument  in  writing  on 
the  day  of  ,  18  ,  or  that  he 
is  acquainted  with  all  the  facts  hereinafter  stated,  having 
been  at  the  time  the  managing  clerk  of  , 
the  attorney  of  the  plaintiff  in  the  above-entitled  action, 
and  that  he  makes  this  affidavit  at  the  request  of  the 
plaintiff ^  or  whatever  may  he  the  facts].{^) 

II.  That  judgment  was  duly  rendered  (*)  in  this  ac- 
tion in  favor  of  the  plaintiff,  and  against  the  defendant 
[or  defendants,  and  each  of  them,  or  defendants  to  be  en. 
forced  against  the  joint  property  of  all  the  defendants, 
and  the  individual  property   of  the   defendant,  C.  D.,  or 

(a)  If  a  personal  representative  of  a  deceased  creditor  seeks  to  institute 
the  proceedings  {see  amendment  to  §  283),  he  must  allege  the  decease  of 
the  creditor  and  his  appointment  as  executor  or  administrator. 
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the  above-named  plaintiff],  in  this  court,  (f)  in  and  for  the 
county  of  ,  on  the  day  of  , 

18     ,  for  the  sum  of  damages  and  costs  ; 

that  the  judgment  roll  was  duly  filed  in  the  office  of  the 
clerk  of  said  county  on  the  last-named  day,  [and 

a  transcript  of  the  docket  of  said  judgment,  duly  filed  in 
the  office  of  tlie  clerk  of  the  county  of 

on  the  day  of  18      ]. 

III.  That  an  execution  upon  said  judgment  against  the 
property  of  the  said  defendant  [or  defendants,  C.  D.  and 
E.  ¥.,  or  against  the  joint  property  of  all  the  above 
defendants,  and  the  individual  property  of  the  said  de- 
fendant, C.  D.,  or  tlie  said  plaintiff,  or,  &c.],  was  thereaf- 
ter on  the  day  of  18  ,  duly  is- 
sued to  the  sheriff  of  the                 coimty  of 

rV.  That  the  defendant,  G.  J).,  then  resided,  [or  had 
a  place  of  business  ;  to  wit,  an  office  as  broker,  at  jS'o. 

Street,  in  the  city  of  ]  in  the  last 

named  county. 

Or,  that  the  defendant,  C.  D.,  did  not  then  (and  does 
not  now)  reside  in  this  State,  but  in  the  State  of 

V.  That  the  sheriff  has  returned  said  execution  wholly 
unsatisfied  [or,  unsatisfied,  except  the  sum  of  dol- 

lars], and  that  said  judgment  remains  wholly  unpaid  [ex- 
cept the  sum  of  dollars  paid  thereon.] 

{Deponent''s  Signature^ 

[Jurat.~\ 

Oi  AfBdavit  for  an  order  upon   a   judgment   of  any   Court  of 
Record.    Vide  ante,  p.  29,  et  seq.,  and  as  to  Court  Title,  p.  33. 

[Title  of  the  Cause.'\ 

[Proceed  as  in  Form  2  to  the  (f),  then  continue  ;]   on 

the  day  of  ,18    ,  for  the  sum  of 

dollars  damages  and  costs;  that  the 
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judgment  roll  was  duly  filed  in  tlie  office  of  the  clerk  of 
the  said  court,  and  a  transcript  of  the  docket  of  said  judg- 
ment duly  filed  in  the  ofiice  of  the  clerk  of  the 

county  of  on  the  day  of  ,  18     . 

III.  That  an  execution,  &c.  \_Proceeci  to  the  end,  as  in 
Form  2.] 

4i  AflSdavit  for  an  Order  upon  a  Judgment  of  a  Justice's  Court  or 

any  other  Court  not  of  Record.    Vide  ante,  p.  29,  et  seq., 

as  to  Court  Title,  vide  ante,  p.  33. 

\Title  of  the  Cause.^ 

[^Proceed  as  in  form  2  to  the  (*)  then  continue ;]  and 
given  in  an  action  in  the  Marine  Court  of  the  City  of 
New  York  ;  [or  an  action  in   tlie  District  Court  for  the 
judicial  district  in  the  City  of  New  York;  or  in 
an  action  in  a  justice's  court  of  the  town  of  ,  in  the 

county  of  ,  held  by  and  before  ,  Esq.,  a 

justice  of  the  peace  of  the  said  town,]  on  the      day  of 
,18     ,  in  favor  of  the   above  named  plaintiff, 
and  against  the  above  named  defendant^  \or  as  in  form 
iJ]  for  the  sum  of  dollars ;  to  wit,  dam- 

ages and  costs  ;  that  a  transciipt  of  said  judg- 

ment was  duly  filed  and  docketed  in  the  office  of  the 
clerk  of  the  county  of  on  the      day  of  , 

18  ,  Sjimd  if  the  order  is  apfliedfor  in  a  county  oth  er  than 
in  which  the  judgTnent  was  rendered,  continue:^  that  a 
certified  transcript  of  said  judgment  was  duly  tiled  and 
docketed  in  the  office  of  the  clerk  of  the  county 

on  the  day  of  ,  18     .J 

III.    \Then  allege  issue  of  execution,  t&c,  as  in  form  2 
to  the  end.} 
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5.  Affidavit  for  Order  when  the  name  of  an  Assignee  is  substituted 
for  that  of  the  Creditor.    Vide  ante,  p.  29,  et  seq. 

Title  of  the  Court. 
Y.    Z. 

V. 

C.     D. 

[  Venue.] 

[Proceed  as  in  form  2  with  slight  modifications  to  the 
end  of  part  1. ;  then  continue :']  II.  That  judgment  was 
duly  rendered  [and  given,  see  form  4]  in  an  action  in 
favor  of  ^.  B.,  and  against  the  above  defendant,  C.  D., 
{same  as  in  form  2,  3  or  4,  except  at  the  end  thereof 
add:]  that  the  said  judgment  wag  on  the  day  of 

,  18     ,  duly  assigned  by  an  instrument  in  writ- 
ing to  the  said  JT.  Z.,  who  is  now  the  owner  thereof. 

[Deponent's  signature  ] 

[Jurat.'} 

0,  Order  for  the  Examination  of  the  Debtor  on  a  Judgment  of  a 
Court  of  Record  after  return  of  Execution. 
Vide  ante,  p.  33. 
Court. 


A.  B. 

V. 

C.  D. 


It  appearing  to  my  satisfaction  by  the  affidavit   of 

that  judgment  was  duly  rendered  in  this 
action  against -the  above  named  defe7idant  [briefii/ recite 
the  facts  as  they  are]  in  this  court  on  the  day  of 

,  18     ,  for  dollars  damages  and  costs  [that  a 

transcript  thereof  was  duly  filed  in  the  clerk's  office  of 
the  county  of  ]  ;  that  an  execution  upon  said 

judgment  against  the  property   of  the  said   defendant 
[according  to  the  facts  in  the  ajidavii]  has  been  duly 
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Jssued  to  the  sheriff  of  the  proper  county,  and  returned 
wholly  unsatisfied  [or  unsatisfied  except  the  sum  of 
:]  (*)  I  hereby  order  and  require  the  said  defen- 
dant to  appear  in  person  before  me  at  my  chambers  iu 
the  village  of  \or  before  me  at  tJie  chambers  of  the 

Supreme  Court  at  the  City  Hall ;  or,  before  R.  S,  Esq., 
of  ,  counsellor  at  law,  whom  I  hereby  a|ipoint 

referee  to  take  and  certify  the  examination  herein  to  me, 
(or,  to  take  the  examination  herein  and  report  the  facts 
to  me)  at  his  oflice  No.  street]  in  the  City  of 

,  on  the  day  of  ,  18     ,  at 

o'clock  noon,  and   such  further  daj's  as  I,  or 

a  referee  duly  appointed  [or  the  said  referee]  shall  name, 
to  be  examined  and  make  discovery  on  oath  concerning 
Am  property  [or,  concerning  the  joint  pr^'perty  of 
all  the  above  -  named  defendants,  and  the  separate 
property  of  tlie  said  G.  Z>.]  And  the  said  defendant, 
C.  D.,  is  hereby  forbidden  to  transfer,  or  make  any  other 
disposition  of  any  property  belonging  to  hitn  ['/r,  of  the 
joint  property  of  the  above  defendants,  or  the  separate 
property  belonging  to  kim\,  not  exempt  by  law  from 
execution  ;  or  in  any  manner  to  interfere  therewith  until 
further  order  in  the  premises. 

Dated  at  ,  the         day  of  ,  18     . 

[Signature  of  judge.] 

[Signature  of  attorney.'] 

7,  Order  on  a  Judgment  of  a  Justice's  or  any  other  Inferior  Court. 
Vide  ante,  p.  33. 

N.  Y.  Court  of  Common  Pleas. 
'  A.     B. 

V. 

C.    D. 

It   appearing  to   my   satisfaction  by  the  affidavit  of 
that  judgment  was  duly  rendered  and  given  iu 
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(*)  this  action  against  tlie  above-named  defendant  [briefAf 
recite  the  facts  as  they  are^  in  tlie  Marine  Court  of  the 
City  of  New  YorJc,  on  the  day  of  ?  18     j 

for  dollars  damages  and  dollars  costs ;. 

that  a  transcript  thereof  was  duly  tiled  in.  the  clerk's 
office  of  the  city  and  county  of  N^ew  York  ;  that  an  exe- 
cution upon  said  judgment,  die,  [continue  to  the  end  as 
inform  6]. 


0,  A  fuller  Order  appointiag  Referee,  ■with  power  to  issue  Sum- 

mous  for  the  Attendance  of  the  Debtor  or  Third 

Party.     Vide  ante,  p.  103. 

\Proceed  as  inform  No.  6  or  7,  according  as  the  judg- 
ment is  of  a  court  of  record  or  not,  except,  instead  of  the 
clause  requiring  the  deitor  to  appear  iefore  the  judge, 
say:']  to  appear  in  person  before  R.  S.,  Esq.,  of  the  city 
of  New  York,  counsellor  at  law,  at  his  office  (No. 
Broadway,  in  said  city')  on  the         day  of  >  18    > 

at         o'clock  in  the  noon,  and  on  such  further  days 

as  the  said  referee  shall  name  \or,  on  such  day  and  hoar 
as  the  said  referee  shall  require  by  his  summons  duly 
issued  and  served,  and  on  such  further  days  as  he  shall 
name],  to  be  examined,  &o.,  [continue  to  the  end  of  in- 
junction clause  as  in  JVo.  6,  then  add:]  and  I  hereby 
appoint  the  said  li.  S.,  referee,  to  take  and  certif}'  to  me 
the  examination  herehi,  or,  I  hereby  appoint  the  said 
H.  S.,  referee,  to  take  the  examination  herein,  and  to 
find  and  report  to  me  the  facts,  whether  the  said  debtor 
has  any  property  applicable  to  the  payment  of  the  judg- 
ment herein,  its  nature  and  situation,  and  whether  it 
may  be  directly  applied  upon  the  judgment  or  whether 
a  receiver  should  be  appointed.  \_A71d  whatever  else  the 
referee  is  to  find  and  report.] 

[Date  and  signatare  as  in  No.  6.] 
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9.  Order  ■when  the  Proceedings  are  Instituted  in  the  Name  of  the 
Assignee.    Vide  ante,  p.  34. 

[^Proceed  as  inform  6  or  1,  according  as  the  judgment 
is  of  a  court  of  record  or  not  to  (*),  then  continue  .•]  an  ac- 
tion in  the  Supreme  Court  in  favor  of  ^.  B.,  and  against 
the  above  named  defendant  [briefly  recite  the  facts']  on 
the  day  of,  dbc.  {continue  to  the  end  as  in  form 

6  or  7.] 


lOt  Affidavit  for  Order  before  Return  of  Execution  (under  subd. 
2,  §  292).    Vide  ante,  p.  61. 

\_Proceed  as  informjs  1-5  according  to  the  facts,  to  the 
end  of  paragraph  IV.,  then  continue  .•]  that  the  said  de- 
fendant now  resides  at  ,  in  the  county  of  , 
and  has  property  which  lie  unjustly  refuses  to  apply 
toward  the  satisfaction  of  the  aforesaid  judgment ;  to 
wit,  a  bond  and  mortgage  of  the  value  of  live  hundred 
dollars  on  real  estate  situated  in  the  county  of  , 
and  promissory  notes  of  divers  persons  of  tlie  value  of 
dollars  [or,  a  horse  of  the  value  of  four  hundred 
dollars,  which  is  not  exempt  by  law  from  execution,  and 
which  he  keeps  concealed  soraewliere  in  tlie  county 
of  ,  so  that  the  said  sherifl'  cannot,  with  ordinary 
diligence  find  the  same,  as  will  appear  hy  his  affidavit 
hereto  annexed]  that  on  tlie  day  of  ,  18  ,  at 
,  in  the  county  of  ,  this  deponent 
did  [or,  by  the  direction  of  the  plaintiff  did]  request  tlie 
said  defendant  to  apply  the  said  pro]:)eity  toward  the 
satisfaction  of  the  said  judgment,  which  he  tlien  and 
there  refused  to  do.  [Then  allege  the  nonpayment  of 
the  judgmerd,  and  continue  to  the  end  as  inform,  2.] 
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11,  An  Order  for  the  Exammation  of  a  Judgment  Debtor,  mada 

by  a  Judge  before  the  Return  of  Execution 

[Subd.  2,  §  292].    Vide  ante,  p.  68. 

\Proceed  as  inform  6,  7  or  9,  according  to  the  facts,  to 
and  including  the  recital  of  the  issiie  of  execution,  and 
then  continue ;]  that  the  said  defendant  resides  at  , 

in  the  county  of  ,  that  being  the  county  of  my 

residence;  that  he  has  property  which  he  unjustly  refuses 
to  apply  toward  the  satisfaction  of  the  said  judgment ;  I 
do  hereby  order  and  require  the  said  defendant  to  appear 
in  pei'sou  before  me  [or,  same  as  informs  6-9]  to  be  ex- 
amined, and  to  answer  on  oath  concerning  i^ucli  property. 
And  the  said  defendant,  O.  D.,  is  hereby  forbidden  to 
transfer  or  make  any  other  disposition  of  the  said  prop- 
erty, or  in  any  manner  to  interfere  therewith  until  fur- 
ther order  in  the  premises.  [//  a  referee  is  to  he  ap- 
pointed add  reference  clause  as  in  No.  6  or  8.] 

\I)ateP\  {Signature  of  judge. \ 

\_Signature  of  attorney. \ 

la,   A  Court  Order  for  the  examination  of  a  Judgment  Debtor 
before  return  of  execution.    Vide  ante,  p.  68. 

At  a  Special  Term  of  the  Supreme  Court,  held  in 
and  for  the  City  and  County  of  New  YorTc, 
at  the  City  Hall  in  said  city,  on  the 
day  of  )  18     , 

Present :  Hon.  ,  Justice. 

[Title  of  the  Cause.] 

It  satisfactorily  appearing  to  the  court  [then  proceed  as  to 
recitals  as  inform  6,  7  or  9,  according  to  the  facts,  to  and 
including  the  recital  of  the  issue  of  execti.tion.  and  Uun  con- 
tinue .•]  (a)  that  he  has  property  whicli  he  unjustly  refuses 

(a)  As  this  proceeding  may  be  taken  before  tlie  court,  no  matter  in 
•what  count}'  the  debtor  i-esides,  or  though  he  is  a  non-resident  of  the 
State  (see  p.  59) ;  the  recital  of  residence  is  not  material. 
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to  apply  toward  the  payment  of  the  said  j  jdgment,  the 
said  defendant  is  hereby  ordered  and  required  to  appear 
before  this  court  at  a  special  term  thereof  appointed  to 
be  held    at  ,  in  the  city  of 

,  county  of  ,  on  the 

day  of  ,  18     ,  at        o'clocli:        noon,  and 

on  such  further  days  as  the  court  or  referee  duly  appointed 
shall  name  \or  before  R.  S.,  Esq.,  of  the  , 

counsellor  at  law,  who  is  hereby  appointed]  [reference 
clause  the  same  as  in  form  6  or  8],  to  be  examined,  aiwi 
to  answer  on  oath  concerning  said  property.  \_The  .in- 
jujiction  clause  the  same  as  inform  11.] 


lOi    AfBdavit  to  obtain  the  'Warrant  of  Arrest  against  a  debtor 

■who  is  about  leaving  the  State  or  Concealing  himself 

(subd.  4,  §  292).    Vide  ante,  p.  76. 

Proceed  as  inform  1-5,  according  to  the  facts,  to  the 
end  thereof,  if  the  execution  has  heen  returned  /  if  not, 
then  omit  that  allegation,  and  add  that  of  the  deitor^s 
present  residence,  as  in  form,  10,  then  continue  .•]  that 
tne  said  defendant  is  about  to  leave  this  State  to  go  to 
the  State  of  [or  that  deponent  has  to-day  in- 

quired at  the  store  of  the  said  defendant,  and  was  then 
and  there  informed  by  a  clerk  of  said  defendant  that  said 
defendant  had  started  for  ,  to  get  out  of  reach 

of  his  creditors,  or  that  he  lias  lately  threntened  and 
given  out  that  lie  will  speedily  leave  this  State  and  go 
into  the  State  of  J  ;  tliat  he  has  property  which 

he  unjustly  refuses  to  apply  to  said  judgment;  to  wit 
[same  as  in  form  10  ;  or  he  lately  owned  and  possessed 
a  stock  of  jewelry  at  his  store,  No.  Street,  in 

,  which  he  has  removed  and  concealed,  and 
is  about  to  carry  to  the  State  of  ] ;  that  on  the 

day  of  ,  18     ,  at  ,  in  the 


to 
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,  county  of  ,  this  deponent 

did  (by  the  direction  of  the  plaintiff),  request  the  said  de- 
fendant to  apply  the  said  property  toward  the  payment 
of  said  judgment,  but  the  said  C.  D.  then  and  there  re- 
fused to  apply  any  portion  of  his  said  property  to  pay 
said  judgment. 

\I)eponein£s  signature.] 
[Jurat^ 


14,      Warrant  of  Arrest  (subd.  4,  §  292).     Vide  ante,  p.  78. 

[Title  as  in  an  Order.] 

The  People  of  the  State  of  ISTew  York  to  the 
Sheriff  of  the  county  of 

greeting : 

Whereas,  a  judgment  was  duly  rendered  and  given 
in  this  action  against  the  above-named  defendant  \yary 
the  recitals  as  to  the  judgment,  execution,  dec,  according 
to  the  case  made  hy  the  affidavit,  as  in  the  order  6  or  11] ; 
and  whereas,  proof  has  been  furnished  to  the  judge  issu- 
ing this  warrant,  to  his  satisfaction,  by  the  affidavit  of 
that  there  is  danger  of  the  said  C.  D. 
leaving  the  State  [or  concealing  himself,  or  loth];  and 
whereas,  it  in  like  manner  appears  to  the  satisfaction  of 
said  judge  that  said  0.  D.  has  property  which  he  un- 
justly refuses  to  apply  to  said  judgment;  Now,  therefore 
we  do  warrant  and  command  you  that  you  arrest  the 
said  C.  D.,  and  bring  him  forthwith  [or  on  tlie  day 

of  ,  18     J,  before  the  undersigned,  J.  J., 

a  justice  of  the  court,  at  [state  where  ;  see  form 

6],  to  be  examined  on  oath,  and  proceeded  with  pursuant 
to  subd.  4,  of  section  292  of  the  Code  of  Procedure. 
And  have  you  then  there  this  writ.     Given  under  my 
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hand  at  ,  in  the  county  of  ,  the 

day  of  18     . 

[Signature  of  judgel\ 
[Signature  of  attorney^ 

15,      A£Sdavit  for  an  Order  to  ezaraine  a  Third  Party.    (§  294.) 

Vide  ante,  p.  93. 
[Title  of  the  Cause.] 
[  Yenue.] 

A.  B.,  being  duly  sworn,  says  that  he  is  the  above 
named  plaintiff  [^j-ocee^  as  m/brOTs  1—5,  according  to 
the  facts,  to  the  end  thereof  with  or  without  the  allega- 
tion of  the  return  of  execution,  according  to  the  fact  / 
then  continue]  Q.  H.,  who  resides  [or  has  a  place  of  busi- 
ness] in  the  county  of  ,  has  property 
belonging  to  the  above  named  defendant,  consisting 
of  a  quantity  of  furniture,  fixtures,  counters,  shelves, 
chairs,  &c.  &c.  of  a  store  in  ,  formerly  occu- 
pied by  said  O.  D.,  and  some  money — the  proceeds  of 
sales  made  by  said  O.  H.  of  a  part  of  such  property  [or 
that  the  said  G.  H.  is  indebted  to  the  said  C.  D.  in  an 
amount  exceeding  ten  dollars,  to  wit,  the  sum  of 
dollars,  being  the  price  of  some  merchandise  sold  to  said 
G.  H.  by  said  C.  J).] 

(a)  That  supplementary  proceedings  pursuant  to  §  292  of 
the  Code  of  Procedure  have  been  instituted  upon  the  said 
judgment,  and  are  now  pending  against  said  0.  J).,  before 
the  Hon.  ,  Justice  of  the  Sapreme  Court  at  the 

county  of  ,  [or  that  the  said  C.  D.  is  not 

and  has  not  been  at  any  time  within  the  last  months, 
a  resident  of  the  State  of  New  York,  but  has  resided  dur- 
ing all  that  time,  and  still  resides  in  ,   but  in 

(a)  Neither  of  these  latter  averments  seem  necessary  in  the  first  dis- 
trict, except  only  so  far  as  to  serve  for  a  guide  to  the  judge  as  to 
whether  and  how  notice  shall  be  given  to  the  debtor. 
17 
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what  part  thereof  deponent  has  not  been  able  to  ascer- 
tain, though  he  has  made  due  inquiry ;  or  that  the  said 
G.  D.  has  absconded,  or  concealed  himself  out  of  reach  of 
his  creditors,  and  deponent  has  not  been  able  to  ascertain 
where  he  is,  though  he  has  made  due  inquiry,  or  said  G. 
D.  is  a  corporation.] 

[Deponenfs  signature.] 
{Jurat.'] 


l(j,  Order  for  the  ezamination  of  a  Third  Party  (Code,  §  294),  Vide 
ante,  p.  95. 

\_Proceed  as  inform  6 — 9,  with  or  without  recital  of 
the  return  of  execution,  according  to  the  fact  /  theoi  con- 
tinue ;]  that  G.  H.,  of  the  City  of  ,  has  prop- 
erty of  the  said  defendant,  G.  D.,  [or  is  indebted  to  him 
in  amount  exceeding  ten  dollars]  I  hereby  order  and  re- 
quire the  said  G.  IT.,  [or  S.  K.,  the  cashier  of  said  G.  £[.] 
to  appear  before  me  [same  as  in  form  6],  to  answer  on 
oath  concerning  the  same ;  and  the  said  G.  H.  is,  [or  the 
said  G.  H.  and  all  its  officers  and  agents  are]  hereby  for- 
bidden to  transfer,  or  make  any  other  disposition  of  such 
property  of  the  said  judgment  debtor  G.  D.,  [or  of  said  in- 
debtedness] or  in  any  manner  to  interfere  therewith  until 
further  order  in  the  premises.  [If  the  examination  is  to 
he  referred,  add  a  reference  clause  as  in  form  6 — 8.  If 
notice  is  to  ie  given  to  the  debtor,  add ;]  and  I  hereby 
direct  that  a  copy  of  this  order  and  annexed  affidavit  be 
personally  served  on  the  said  G.  D.  days  before 
the  examination  [or  upon  0.  P.,  his  attorney  of  record,  or 
by  mailing  the  same  to  said  G.  D.,aX  ,  properly 
addressed,  and  the  postage  paid  thereon ;  or  any  other 
mode  of  notice  that  the  officer  may  direct.] 
[bate.] 

[Signature  of  judge.] 
[Signature  of  Attorney.] 
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17i     Referee's    Summons   requiring   the   Attendance  of  Judg^ 

ment  Debtor  or  Third  Party  before  him. 

Vide  ante,  p.  103. 

l_Title  of  the  Cause.'] 

[Address  to  defendant  or  third  party.]  By  virtue  of 
an  order  in  this  cause  made  by  the  Honorable  «/]  J., 
Justice  of  the  Supreme  Court,  dated  the  day  of 

,18,1,  ,  the  referee  appointed 

therein  to  examine  you  and  witnesses  as  to  your  property 
[or,  as  to  any  property  of  the  above-named  defendant,  in 
your  possession,  or,  as  to  any  debt  due  from  you  to  the 
above-named  defendant],  do  hereby  summon  and  re- 
quire you  to  attend  in  person  before  me  at  my  office,  No. 

street,  in  the  of  ,  on  the 

day  of  ,  18     ,  at  o'clock  noon,  to  be 

examined  and  to  make  discovery  on  oath  concerning 
your  property  [or,  to  answer  on  oath  concerning  any 
property  of  the  above-named  defendant  in  your  hands  ; 
or,  concerning  any  debt  due  from  you  to  the  above-named 
defendatit].     And  hereof  fail  not  at  your  peril. 

Dated  the        day  of  ,18  '. 

{Referees  signature^ 

I  direct  that  this  summons  be  personally  served  upon 
the  said  C.  D.,  at  least  days  befoi-e  the  return 

thereof. 

[Date.] 

\_B.  S:]  Referee. 


18i  Affidavit  of  Service  of  Order,  or  Summons  for  the  Examina- 
tion of  the  Debtor  or  Third  Party. 

\Title  of  the  Cause.] 

A.  B.,  being  duly  sworn,  says  that  he  did  on  the 
day  of  J  18     ,  at  No.  street,  in  the  city 

of  ,  personally- serve  upon  C.  D.  the  annexed  affidavit 
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and  order  [or  Bummons]  by  delivering  to  and  leaving 
with  liim  a  true  copy  thereof,  and  at  the  same  time  and 
place  exhibiting  to  him  tlie  annexed  original.  And  de- 
ponent further  says,  that  he  knew  the  person  so  served 
as  aforesaid  to  be  the  person  mentioned  and  described 
in  said  order  [or  summons,  as  the  defendant  or  one  of 
the  defendants  therein]  and  to  whom  the  same  is  directed. 

[Jurat.'] 

[Deponenfs  signature.] 


SECTION   II. 

J''or  Proceedings  on  the  Examinati<m. 

19,  Order  of  Reference  [§  300.] 

[Title  of  the  Cause.] 

The  judgment  debtor  having  appeared  [or  been 
brought]  before  me  in  supplementary  proceedings  in 
this  action  [upon  the  consent  of  the  parties  therein]  I 
hereby  appoint  E.  S.,  Esq.,  of  the  city  of  , 

referee  to  take  the  evidence  therein  and  report  the  same 
to  me  [or,  to  take  the  evidence  therein,  and  report  to 
me  the  facts  [as  in  form  8].  And  the  said  C.  D.  [or 
0.  H.],  is  hereby  ordered  and  required  to  attend  in  per- 
son before  the  said  R.  S.,  at  his  office  No.  street, 
in  the  city  of  ,  on  the  day  of  , 
18  ,  at  o'clock  in  the  noon,  [or,  on  such  day 
and  hour  as  said  referee  shall  direct  by  his  summons 
duly  issued  and  served],  and  on  such  further  days  as  lie 
shall  name,  to  be  examined  and  to  make  discovery  on 
oath  concerning  his  property  [or,  to  answer  on  oath  con- 
cerning any  property  of  the  defendant,  C.  D.,m  his  pos- 
session, or  any  debt  due  the  defendant,  G.  D.] 
'    [Date.] 

[Signature  of  judge.] 
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20i    Subpena  for  the  Attendance  of  Witnesses.    Ante,  p.  99. 
The  People  of  the  State  of  New  York  to  [insert  names  of 

witnesses'],  Greeting : 

We  command  you,  that  m11  business  and  excuses  being 
laid  aside,  you,  and  each  of  you,  appear  and  attend  be- 
fore (*)  the  Hon.  J.  J.,  a.  Justice  of  the  Supreme  Court,  at 
his  chambers  [or  at  the  chambers  of  the  Court,  at 

the  City  Hall,  or,  before  R.  S.,  referee  appointed  by  the 
Hon.  J.  J.,  a,  justice  of  the  Supreme  Court,  at  his  office, 
No.  street],  in  the  city  of  ,  on  the       day 

of  ,  18      ,  at      o'clock  noon,  to   testify  and 

give  evidence  in  certain  proceedings  supplementary  to  ex- 
ecution, now  pending  before  the  said  justice,  and  the  ex- 
amination therein  to  be  then  taken  between  A.  B., 
plaintiff,  and  C.  D.,  defendant,  on  the  part  of  the  plain- 
tiff; and  for  a  failure  to  attend  you  will  be  deemed  guilty 
of  a  contempt  of  court,  and  will  be  liable  to  pay  all  loss 
and  damages  sustained  thereby  to  the  party  aggrieved, 
and  forfeit  fifty,  dollars  in  addition  thereto,  (f) 

Witness,  J.  J.,  Esquire,  one  of  the  justices  of  our  said 
court  [or,  judge  of  our  County  Court  of  County],  at 

,  the         day  of  ,  18     . 

[Signature  of  clerk.] 

{Signature  of  attorney.] 

Sli  Subpena  to  Attend  before  an  OiEcer  'who  may  Continue  Pro- 
ceedings as  in  1st  District. 

[Same  as  in  form  20  to  the  (*),  then  continue  ;]  one 
of  the  justices  of  the  Supreme  Court  sitting  at  the  cham- 
bers thereof  at  the  City  Hall,  in  the  city  of  New  York,  on 
the         day  of  ,18     ,at         o'clock,  noon, 

to  testify  and  give  evidence  in  certain  proceedings  sup- 
plementary to  execution  now  pending,  and  the  examina- 
tion therein  to  be  then  taken  between  [continue  to  the  end 
as  inform  20]. 
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§2i  Subpena  Duces  Tecum,    (a) 

[Same  throughout  as  inform  20,  except  after  the  (f)  irv 
sert  this  clause  ;]  and  that  you  bring  with  you,  and  then 
and  there  produce  [here  designate  the  documents  fully — 
e.  g.,  thus  ;]  the  books  of  the  firm  of  B.  A  Z>.,  containing 
the  entries  of  the  moneys  paid  by  said  firm  to  the  said  G. 
D.  from  the      day  of  ,  18       ,  to  the       day  of  , 

18     ,  now  in  your  possession  or  under  your  control. 


23i  Subpena  Ticket. 

By  virtue  of  a  writ  of  subpena  to  you  directed  and  here- 
with shown  to  you,  you  are  commanded,  that  all  business 
[continue  as  in  the  subpena,  form  20,  to  (t).J 

[Date.]  [S^gnature  of  attorney.] 

[Address  to  witness.] 

24.   Order  requiring  the  Production  of  Books,  &c.    Ante,  p.  100 

[Title  of  the  Cause.] 
It  appearing  to  my  satisfaction  by  the  affidavit  of 

[or  from  the  examination  of  ],  that  the  pro- 

duction of  the  hank  booh  of  the  defendant  C  D.,  contain- 
ing his  account  with  the  bank  of  ,  for 
the  year  ,  is  necessary  and  material  upon  the  examin- 
ation in  the  supplementary  proceedings  in  this  action  ;  I 
hereby  order  and  require  the  said  C.  D.  to  bring  with 
him  and  produce  the  said  book  on  the  examination  before 
me  [or,  before  ,  Esq.,  the  referee  appointed  to 
take  the  examination  herein],  on  the  day  of 
,18  ,  at  o'clock  noon. 
[Date.]                                           [Signature  ofjudge^ 

(a  A  copy  of  this  subpena  instead  of  a  ticket  is  served  on  the  witness. 
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25«  Proof  of  Service  of  Subpena  by  AfHdavit. 

[Title  of  the  Cause.'] 
f        [  Venue.] 

A,  B.,  being  duly  sworn,  says  tliat  on  the  day  <)i 

,18       ,   at  No.  street,  in  the  city  of 

,  he  served  the  within  subpena  personally  on 
M.  N.,  the  person  [or  respectively  the  persons]  named 
therein  as  witnesses,  (*)  by  then  and  there  showing  to 
him  [or  to  each  of  them]  the  said  subpena,  and  deliver- 
ing to  him  [or  to  each  of  them]  a  subpena  ticket  contain- 
ing the  substance  of  the  said  subpena  [or  delivering  to 
him  a  true  copy  thereof,  if  it  is  a  supena  daces  tecurn], 
and  paying  [or  tendering]  to  him  at  the  same  time  and 
place,  dollars  for  his  fees  for  traveling  to  and  re- 

turning from  the  place  where  he  is  required  to  attend, 
and  the  fees  allowed  for  one  day's  attendance. 

[Jurat.]  [Deponen£n  signature.] 


SiOt  Another  Form ;  by  OSlcial  Certificate. 

[Title  of  the  Cause.] 
[  Venue.] 
I  certify  that  on  the         day  of  ,18      ,  at 

,  I  subpenaed  the  within  named  M.  N. 
[continue  as  in  previous  form  from  the  (*). 

[Date.]  [Officer's  signature.] 


27i    ■  Affidavit  of  Service  of  Order  to  Produce  Books,  &o, 

[Title  of  the  Cause.] 

A.  B.,  being  duly  sworn,  says,  that  he  did  on  the 
day  of  )  18     ,  at  No.  street,  in  the 

dig  of  ,  personally  serve  upon  C.  D.,  the  an 
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nexed  [affidavit  and]  order  for  the  production  of  his  bank 
book  upon  the  examination  herein,  by  delivering  to  and 
leaving  with  him  a  true  copy  thereof,  and  at  the  same 
time  and  place  exhibiting  to  him.  the  annexed  original. 
And  deponent  further  says,  that  he  knew  the  person  so 
served  as  aforesaid  to  be  the  person  mentioned  and  de- 
scribed in  said  order  as  the  defendant  therein,  and  to 
vrhom  the  same  is  directed. 

[Dejponent^s  signature.] 
[Jurat.'] 


28 1     Ezamiaation  of  a  Jiidgment  Debtor,  a  Third  Party,  or  'Wit- 
ness, before  a  Judge.    Vide  ante,  p.  47. 

[Title  of  the  Cause.] 

The  examination  of  C.  D.,  a  judgment  debtor 
[or,  of  G.  IT.,  a  third  party,  examined 
under  §  294,  or,  S.  T.,  a  witness  for  tlie 
plaintifi'],  in  supplementary  proceedings 
in  this  action,  taken  before  the  Hon.  J. 
J.,  a  justice  of  the  Supreme  Court,  at  the 
chambers  of  said  Court  at  the  City  Mall, 
city  of  ,  on  the  day  of 

,18      . 

Said  C.  B.,  being  duly  sworn  by  the  said  justice,  says  : 
[Here  follows  the  examination?^ 

[Signaiure  :>}"  pcrty  or  witness,] 

Taken,  subscribed,   and   swoj-d  ) 
to  before  me   this  I 

day  of  ,  18     .  ) 

[Signature  of  jua^e.{ 
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^'J'  The  same,  by  a  Referee.    Ante,  p.  47. 

[Title  of  the  Cause.] 

The  examination  of  CD.,  a  judgment  debtor 
[or,  G.  IT.,  a  third  party  examined  under 
§  294,  or,  S.  T.,  a  -witness  produced  on 
the  part  of  the  creditor]  in  supplemen- 
tary proceedings  in  this  action,  taken  by 
Ji.  S.,  Esq.,  referee  appointed  to  take 
the  same,  at  his  office,  No. 
street,  in  the  city  of  ,  on  the 

day  of  ,  18     , 

Said  C.  D.,  being  duly  sworn  by  the  said  referee,  says 
as  follows  :  [Here follows  the  examination,  as  .•] 

1st  Ques.  Where  do  you  reside,  and  what  is  your  occu- 
pation ?     (  Vide  ante,  105). 

Ans. 

[Signature  of  party  or  witness.] 

Taken,  read  over,  subscribed  and  ) 
sworn  to  before  me  this  >- 

day  of  ,18     .  ) 

[Signature  of  referee.] 


oO,         Adjournments  by  the  Officer  endorsed  on  the  Order. 
Vide  ante,  p.  41. 

[Defendant]  C.  D.,  sworn  and  examined  ;  adjourned 

[or,  the  within  proceedings  are  hereby  adjourned]  to  the 

instant,  at         o'clock  noon  [at  which  time 

and  place,  the  defendant,  or,  0.  H.,  is  required  to  attend.] 

[Date?^ 

[Signature  of  judge  or  referee.] 
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01.  Adjournment  by  Consent. 

We  iiereby  consent  that  the  within  proceedings  [<?/•,  the 
examination  upon  the  within  order]  be  adjourned  to  the 
day  of  ,  18     ,  at         o'clock  noon 

[Date.]  [Signature  of  pa/rties.'] 

Adjourned  accordingly. 

[^Officer's  signature.] 

02.  Referee's  Report  of  the  Evidence.    Ante,  p.  106. 

[Title  of  the  Cause.] 
To  the  Court  of  [or,  to  tlie  Honorable 

J.  J.,  a  justice  of  the  Supreme  Court]  : 

I,  tlie  undersigned,  pursuant  to  an  order  of  this  Court 
[or,  of  the  Hon  J.  J.],  made  in  the  above-entitled 
action,  dated  the  day  of  ,  18      , 

and  hereto  annexed,  whereby  it  was  referred  to  me 
to  take  (*)  and  certify  the  examination  in  the  supple- 
mentary proceedings  instituted  herein,  respectfully 
report :  that  I  have  been  attended  by  the  defendant, 
C.  D.  [or,  O.  H.,  a  third  party]  and  the  counsel  for 
the  respective  parties ;  that  I  have  taken  the  examin- 
ation of  said  C.  D.,  [or,  G.  S^,  and  of  the  witnesses  pro- 
duced before  me  by  both  parties  ;  which  examination 
[with  schedule  A  annexed]  and  the  whole  of  it,  is  hereto 
annexed.     All  of  which  is  respectfully  submitted. 

[Z>a<e.]  [Signature  of  referee. 

33.  Shorter  Form,  -which  may  be  subjoined  to  the  Examination. 

I  hereby  certify  that  the  above  [with  schedule  A  an- 
nexed] is  the  testimony,  and  the  whole  of  the  testimonj^, 
of  C.  D.,  [the  defendant,  and  E.  F.,  a  witness]  given  on 
the  examination  taken,  pursuant  to  the  annexed  order  in 
supplementary  proceedings,  this        day  of  ,  IS     . 

[Signature  of  referee.] 
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04:.  Referee's  Report  of  Facts.    Ante,  p.  103. 

[^Title  of  the  Cause.] 

[Proceed  as  in  form  32  to  the  (*),  then  continue  .■]  the 
examiuation  in  the  proceedings  supplementary  to  execu- 
tion herein,  and  to  report  the  facts ;  respectfully  report : 
that  I  have  been  attended  upon  such  reference  by  the 
judgment  debtor,  O.  D.  [or,  G.  H.,  a  third  party]  and 
the  counsel  for  the  respective  parties  ;  that  I  have  taken 
the  examination  of  said  C.  D.  [or,  O.  II.'\  and  of  the  wit- 
nesses produced  before  me  by  both  parties,  which  exam- 
iuation [with  scliedule  A  annexed]  and  the  whole  of  it, 
is  hereto  annexed  ;  that  from  sucli  examination  I  lind 
the  following  facts  :  [here  state  the  facts  found,  as  .•]  the 
judgment  debtor  owned  at  the  time  these  supplementary 
proceedings  were  commenced,  to  wit ;  on  the  day 

of  ,  18     ,  and  still  owns  and  possesses  [or,  has 

under  his  control]  a  horse  worth  three  hundred  dollars, 
and  a  carriage  worth  two  hundred  and  fifty  dollars, 
which  are  now  at  a  livery  stable  at  No.  street, 

in  the  city  of  ,  and  are  not  exempt  from  exe- 

cution ;  and  no  person  claims  any  adverse  interest  in 
either  [or,  except  0.  P.,  whose  examination  is  hereto 
annexed,  and  who  claims  the  sura  of  dollars, 

for  keeping  said  horse  and  carriage].  I  also  find  and 
report  that  this  property  may  be  directly  applied  toward 
the  satisfaction  of  the  judgment  by  an  order  requiring 
the  same  to  be  delivered  to  the  judgment  creditor  herein, 
at  the  price  above  stated  [upon  the  creditor's  paying  to 
the  said  0.  P.  the  sum  of  dollars  claimed  b^ 

him  as  aforesaid.] 

All  of  which  is  respectfully  submitted. 

[Date.] 

[Signature  of  referee.] 
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35.    Referee's  Certificate  of  a  Party's  or  VB'ituess'  Non- 
attendaace.fa)    Ante,  p.  106. 

\_Title  of  the  Cause.] 

I,  the  undersigned  referee,  named  in  the  annexed 
order,  do  certify  that  I  attended  in  my  office,  named  in 
said  order  [w,  annexed  summons,  or  snbpena]  on  the 
return  thereof  \or,  on  the  day  of  >  l^*     j 

at  o'clock  in  the  noon,  to  which  time  tlie 

examination  had  been  duly  adjourned],  attended  by  tlie 
attorney  and  counsel  of  the  plaintiff,  prepared  to  work 
said  order,  but  said  defendant,  C.  D.  [or,  E.  JF.,  the  wit- 
ness named  in  said  subpenaC")]  came  not,  but  made  de- 
fault, although  a  full  hour  was  allowed  for  him  to 
appear  after  the  time  required  in  and  by  said  order  \nr, 
summons,  or,  subpena]. 

[Date,]  {Signature  of  referee^ 

30«    Another  Form  of  Referee's  Certificate  of  disobedience 
to  Suniiaons.(c) 

[Title  of  the  Cause.] 

I,  E.  S.,  of  the  city  of  ,  do  hereby  certify, 

that  pursuant  to  an  order  made  in  the  above-entitled 
cause,  by  Hon.  J.  J.,  [county  judge]  of  the  county  of 
,  and  bearing  date  the  d^y  of  , 

18  ,  I  duly  issued  the  summons  hereto  annexed.  That 
at  the  time  designated  therein  for  the  appearance  of  the 
defendant,  I  attended  at  my  office,  but  that  the  said  de- 
fendant did  not  attend,  either  in  person  or  by  his  attor- 
nej'  or  counsel. 

[Date.]  [Signature  of  referee.] 

(a)  A  referee's  certificate  alone  is  not  sufBcieut  proof  of  a  fact  of 
misconduct  to  base  proceedings  as  for  contempt  upon.  Tlie  statute 
requires  proof  by  affidavit.    2  M.  S.,  p.  533,  §  3 ;  1  Barb.  Gh.  Pr.,  483. 

(b)  A  disobedience  of  subpena  is  certified  to  the  Court. 

(c)  This  was  the  master's  form  of  a  certificate  in  such  a  case. 


ON   THE   EXAMINATION.  269 

37i    Referee's  Certificate  of  a  Party's  or  'Witasss'  R3fu3al 
to  ans-w-er  a  Question  or  being  sworn,  &c. 

[Title  of  the  Cause.] 

I,  the  undersigned  referee  named  in  the  annexed 
order,  do  certify,  that  I  attended  in  my  office  mentioned 
in  said  order,  on  the  return  thereof  [or,  on  tiie  day 

of  ,  18     ,  at         o'clock  noon,  to  which 

time  the  proceeding  tliereupon  had  been  duly  adjourned], 
attended  by  the  counsel  for  tlie  plaintiif,  prepared  to 
•work  said  order,  and  the  said  defendant,  C.  D.  [or  O.  H., 
a  third  party,  or  K  F.,  a  witness  subpenaed  on  tlie  piut 
of  the  plaintiff]  also  attended  before  me,  but  refused  to 
be  sworn  or  to  be  examined  upon  said  order,  thougli  re- 
quested thereto  by  me  [or,  refused  to  answer  the  fol- 
lowing question,  which  I  allowed  and  directed  him  to 
answer  on  his  examination  :  {here  state  the  question  in 
full;)  or,  refused  to  answer  the  questions  numbered 
ybwr  and ^■u^  in  the  examination,  liereto  annexed  wliicli 
questions  I  allowed  and  directed  him  to  answer]. 

[Date.] 

[Signature  of  referee.] 


38  •     Order  requiring  Debtor  under  Arrest  to  give  Undertaking. 
Ante,  p.  81. 

[Title  of  the  Cause.] 

The  defendant,  C  D.,  having  been  arrested  upon  a 
warrant  issued  according  to  section  292  of  the  Code  of 
Procedure,  and  brought  before  me,  and  examined  on 
oath  ;  and  it  appearmi;'  that  there  is  danger  of  his  leaving 
the  State,  and  that  he  lias  property  of  the  value  of 
dollars, (*)  which  he  has  unjustly  i-efused  to  apply  to  the 

(a)  The  value  of  tlie  property  should  he  stated,  or  some  amount  fixcil 
upon  in  order  that  the  sureties  may  justify  in  a  given  sum.  The  legis- 
lature seem  to  have  had  in  mind  the  provisions  Of  sections  9  and  10  of 
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judgment  in  this  action  ;  I  hereby  order  that  said  C.  D. 
enter  into  an  undertalving  with  [two]  sufficient  sureties 
approved  by  me,  pursuant  to  the  aforesaid  section  of  tho 
code  tf  procedure  ;  and  that  in  default  thereof  he  be  com- 
mitted to  prison  by  warrant  as  for  a  contempt. 
iJDate.] 

[Signature  of  judge.'] 


39i    TTndertaking  by  Debtor  ■when  Arrested.(a)  Ante,  p.  81. 

[Title  of  the  Cause.] 

Whereas,  the  above-named  defendant,  C.  D.,  has  been 
arrested  by  the  sheriff  of  tlie  county  of  ,  upon 

a  warrant  issued  by  the  Ron.  J.  J.,  [a  justice  of  the  Su- 
preme Court],  according  to  section  292  of  tlie  Code  of 
Procedure,  and  brought  before  said  justice  [or,  before 
the  Hon.  ,  a  justice  of  tlie  said  Court,  con- 

tinuing the  proceedings]  ;  and  whereas,  said  justice,  after 
an  examination  of  said  C.  D.,  on  oath,  has  ordered  him 
to  enter  into  an  undeftaliing,  pursuant  to  tlie  aforesaid 
section,  or  in  default  thereof,  that  he  be  committed  to 
prison  as  for  contempt : 

Now,  therefore,  we,  the  said  G.  D.,  of  No. 
street,  in  the  city  of  ,  and  E.  F.,  of  TSTo. 

street,  and  O.  H.,  of  JSTo.  street,  in 

the  same  city,  as  sureties,  do  hereby  underfal<e  pursuant 

the  Non-imprisonment  Act,  and  cliapter  377  of  tlie  laws  of  1840, 
amendatory  of  that  Act,  wherein  the  penaltj-  of  the  bond  to  be  given, 
Is  required  to  be  at  least  twice  the  amount  of  the  debt.  Whilst  tho 
amount  in  which  the  sureties  are  to  justify  is  in  the  discretion  of  the 
judge,  rule  6  of  the  Supreme  Court  requires  that  they  justify,  and  the 
undertaking  be  proved  or  acknowledged,  before  it  can  be  approved 
by  the  officer. 

(a)  On  giving  this  undertaking  the  debtor  is  discharged  from  tho 
custody  of  the  sheriff. 
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to  said  section,  that  said  G.  D.  will  attend  from  time  to 
time  before  the  said  justice  [or,  the  justice  duly  continuing 
the  proceedings]  as  he  shall  direct  during  tlie  pendency 
of  tlie  proceedings  supplementary  to  execution  instituted 
against  iiim  upon  the  judgment  in  this  action,  and  that 
he  will  not,  in  the  meant! uie,  dispose  of  any  portion  of 
liis  property  not  exempt  from  execution. 
lDat.e.'\ 

[Signatures.^ 


40i  AfQdavit  of  Su£Bciency. 

[  Venue.] 

E.  F.,  and  G.  S.,  above-named,  being  severally  duly 
sworn,  say  eacii  for  himself,  that  he  is  a  resident  and 
holder  within  the  State  of  New  York,  and  is 
worth  the  sum  of  dollars;, (f')  over  and  above 

all  debts  and  liabilities,  and  exclusive  of  property  exempt 
from  execution. 


[Jurat?^ 


[Signature  of  sureties.] 


41,  Ackno'v^ledgment. 

[  Venue.] 

I  certify,  that  on  this  day  of  >  18     , 

C.  D.,  E.  I',  and  Q.  IL,  above-named,  to  me  known  to  be 
the  persons  described  in,  and  who  executed  the  above 
nndertakinLT,  ]ier.sonally  appeared  before  me,  and  sever- 
ally acknowledged  that  they  executed  the  same,  as  their 
own  free  act,  for  the  uses  and  purposes  therein  men- 
tioned. 

[Signature.] 

(a)  The  sum  justified  in  should  be  double  the  value  of  the  property. 
See  note  to  form  38, 
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42i  Another  Form ;— Proof  by  Witness. 

[  Venue."] 

On  this  day  of  18     ,  before  me  came 

t/.  S.,  of  (said  city)  the  subscribing  witness  to  the  within 
undertaking,  with  whom  I  am  personally  acquainted, 
who,  being  by  me  duly  sworn,  did  depose  and  say,  that 
he  resides  at  No.  street,  in  the  city  of  ; 

that  he  knew  C.  D.,  K  F.  and  G.  H.,  the  persons  de- 
scribed in,  and  who  executed  the  above  undertaking ; 
that  they  severally  acknowledged  they  execnted  the 
same,  and  that  he,  the  said  J.  S.,  thereupon  subscribed 
his  name  as  a  witness  thereto. 

[Signature.] 

4di  Indorsement  of  Approval. 

I  approve  the  within  undertaking,  and  the  suflBciency 
of  the  sureties  therein  named. 
[Date.] 

[Signature  of  officer.] 

44i  Warrant  of  Commitment. 

[Title  of  the  Cause.] 

The  People  of  the  State  of  N"ew  York  to  the  Sheriff  of 
the  county  of  ,  greeting : 

Whereas,  judgment  was  recovered  in  the  above-entitled 
action  in  favor  of  tlie  plaintiff,  A.  B.,  and  against  the 
defendant,  G.  D.  [recite  the  facts  as  they  are]  and  execu- 
tion was  thereupon  duly  issued  to  the  sheriff  of  the 
proper  county  [and  retuvned  unsatisfied]  ;  and,  whereas, 
tlie  defendant,  C.  Z>.,  was  thereafter  arrested  according 
to  section  292  of  the  Code  of  Procedure,  and  broiiglit 
before  the  undersigned  [a  justice  of  the  Supreme  Courti 
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upon  tlie  annexed  warrant,  aad  examined  on  oath,  and, 
it  tlien  appearing  that  there  was  danger  of  his  leaving 
the  State,  and  that  lie  had  propei-ty  which  he  unjustly 
refused  to  apply  to  tlie  judgment  ira  this  action,  the  said 
defendant  was  ordered  to  enter  into  the  undertaking 
prescribed  by  the  section  aforesaid,  or  in  default  that  he 
be  committed  to  prison  as  for  a  contempt ;  and  whereas, 
he  has  failed  and  neglected  to  enter  into  such  undertak- 
ing, and  such  misconduct  was  calculated  to,  or  actually 
did,  defeat,  impair,  impede  or  prejudice  the  rights  of 
the  plaintiff  herein  :  Now,  therefore,  we  command  you 
that  you  take  the  body  of  the  said  C.  D.,  and  him  safely 
and  closely  keep  in  your  custody,  in  the  common  jail  of 
the  county  of  ,  until  he  siiall  give  such  under- 

taking, or  until  the  further  order  herein. 

Given  under  my  hand,  this        day  of  ,  18     » 

[Signature  of  judge.] 


SECTION  m. 

Fbr  Proceedings  to  apj^ly  Property  toward  the 
Satisfaction  of  the  Judgment  (§  297). 

45,  Affidavit  of  Costs. 

[Title  of  the  Cause.] 
[  Yenue.] 
M.  JV.,  being  duly  sworn,  says,  that  he  is  the  attorney 
of  the  plaintiff  in  the  above-entitled  action;  that  supple- 
mentary proceedings  have  been  instituted  upon  tiie 
judgment  and  execution  herein,  against  the  defendant, 
G.  D.,  before  the  lion.  J.  J.,  a  justice  of  this  court  [that 
it  was  referred  to  H.  S.,  Esq.,  to  take  and  certify  the 
examination  therein  ;  o?',  to  take  the  exainination,  and 
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report  tlie  facts ;  and  that  said  referee  has  made  and  de- 
livered, or  filed,  his  report]  ;  that  there  have  been  [five] 
difi"erent  meetings  herein  when  evidence  was  taken,  and 
[three]  different  meetings  when  adjournments  were  ob- 
tained by  the  said  C.  D.;  that  deponent  has  actually  laid 
out  and  expended  in  necessary  disbursements  in  said 
proceedings  for  witnesses'  and  referee's  fees,  afiB.davits, 
exemplification  of  records,  &c.,  the  sum  of 
dollars. 

[t/wrai.] 

\I)eponenis  signature.\ 


4b  t    Notice  of  Motion  for  Order  that  the  Debtor  pay  the 
Judgment,  or  apply  Money  or  Property  upon  the 
Judgment.    Ante,  p.  128. 

[Title  of  the  Cause.'] 

Sir  :  Please  to  take  notice,  that  on  the  afiidavit  of  M 
JV.,  plaintiff's  attorne}',  a  copy  of  which  is  herewitli 
served,  the  supplementary  proceedings  in  this  action, 
and  the  evidence  taken  therein  [or,  the  report  of  jR.  S., 
Esq.,  referee  therein,  a  co\>j  of  which  is  herewith  served] 
a  motion  will  be  made  before  this  court  at  a  special 
term  thereof,  to  be  held  at  the  [county  court-house]  in 
the  city  of  [or,  to  tlie  Hon.  J.  J.,  judge 

of  county,  at  his  chambers  in  the  village  of 

,  in  said  county],  on  the         day  of  , 

18     ,  at  o'clock  in  the  noon,  or  as  soon  there- 

after as  counsel  can  be  heard,  for  an  order  that  the  de- 
fendant pay  to  the  plaintifi'  or  his  attorney  the  amount 
of  the  judgment  in  this  action  [or,  that  tlie  defendant 
pay  the  money,  or,  deliver  the  property,  disclosed  on 
the  examination  herein,  or,  reported  by  said  referee,  to 
belong  to  bira  and  to  be  under  his  control,  to  the  plain- 
tiff or  his  attorney,  to  be  applied  upon  tiie  judgment  in 
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this  action  and  tlie  costs  herein]  ;  and  for  dollars 

costs  of  these  proceedings. 

[Date."]  \_8ignatur6  of  attorney.'^ 

[Address.} 

To 

0.  P.,  Esq.,  JDeffs  Att'y. 
or,  To 

C.  D.,  Defendant. 


4:(,        Order  to  show  Cause  for  the  same  Purpose  as  in 
Previous  Form.    Ante,  p.  128. 

[Title  of  the  Cause.'] 

Upon  the  aifidavit  of  if.  iT.,  plaintiff's  attorney,  the 
supplementary  proceedings  in  this  action,  and  the  evi- 
dence taken  therein  [or,  the  report  of  R.  S.,  Esq.,  referee 
therein],  let  the  defendant,  C.  D.,  or  his  attorney,  show 
cause  before  this  court,  at  a  special  term  thereof,  to  be 
held  at  the  court-house  in  the  village  of  ,  county 

of  [or,  before  me  at  my  chambers,  in  the  village 

of  ],  on  the         day  of  >  18     ,  at 

o'clock  in  the  noon,  or  as  soon  thereafter  as  counsel 

can  be  heard,  why  the  defendant,  C.  D.,  should  not  pay 
to  the  plaintiff,  or  his  attorney,  the  amount  of  the  judaj- 
ment  in  this  action  [or,  should  not  pay  the  money,  or, 
deliver  the  property  disclosed  on  the  examination  herein, 
or,  reported  by  the  said  referee,  to  belong  to  him  and  to 
be  under  his  control,  to  the  plaintiff  or  his  attorney,  to 
be  applied  upon  the  judgment  in  this  action,  and  to  the 
payment  of  the  costs  herein]  .and  why  the  plaintiff 
should  not  be  allowed  dollars  for  his  costs  and 

dollars  disbursements  herein. 

[Date.] 

[Signature  of  Judge.] 

[Address.] 
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48.  Affidavit  of  Service  of  Notice  of  Blotion^*) 

[Title  of  the  Causel\ 
[  Venue.] 

A.  £.,  being  duly  sworn  says,  tliat  on  the  day 

of  5  18     ,  at  (the  city  of  Albany)  he  served  the 

[designate  the  papers]  hereto  annexed  on  said(*)  G.  D., 
known  to  him  to  be  the  defendant  herein,  by  delivering 
a  copy  thereof  to  him  personally,  and  leaving  the  same 
with  him,  or,  by  leaving  a  copy  thereof  at  his  residence, 
No.  street,  in  the  city  of  ,  between 

the  honrs  of  six  in  the  morning  and  nine  in  the  evening; 
to  wit,  at  about  o'clock,  with  a  person  of  suitable 

age  and  discretion,  namely  [a  womnn  who  represented 
herself  to  be  the  wife  of  the  said  defendant.] 

[Jurat.] 

[Deponents  signature^ 

4(7.    Tlie  Same,  when  the  Papers  are  Served  on  Defendant's 
Attorney.    Ante,  p.  235. 

[As  in  form  48  to  the  (*),  then  continue:]  0.  P.,  the 
attorney  for  the  defendant,  C.  D.,  by  delivering  a  copy 
thereof  to  him  personally  at  No.  street,  in  , 

and  leaving  the  same  with  him. 

Or,  by  delivei'ing  a  copy  thereof  to  a  clerk  of  the  said 
0.  P.,  at  his  ofiBce  [or,  to  a  person  having  charge  of  the 
office  of  said  O.  P.],  at  No.  street,  in  , 

and  leaving  tlie  same  with  him,  the  said  O.  P.  being 
absent  at  the  time. 

Or,  by  leaving  a  copy  thereof  in  a  conspicuous  place 

in  the  office  of  said  0.  P.,  at  No.  street,  in 

,  between  the  hours  of  six  in  the  morning 

(a)  This,  and  the  next  two  forms,  when  slightly  varied,  will  suffice  as 
dffidavits  of  service  of  notices,  and  orders  to  show  cause,  for  the  ap- 
pointments of  receivers. 


TO    APPLY   PEOPEETY.  277 

and  nine  in  tlie  evening,  to  wit ;  at  about  o'clock 

in  the  noon,  tliere  being  no  person  in  said  office  at 

the  time  of  such  service. 

Or,  by  leaving  a  copy  thereof  at  the  residence  of  the 
said  0.  P.,  at  No.  street,  in  the  city  of  , 

with  a  person  of  suitable  age  and  discretion,  deponent 
having,  immediately  theretofore,  called  at  the  office  of 
the  said  O.  P.,  at  No.  street,  in  the  said  city,  in 

order  to  serve  the  same,  but  said  office  not  being  then 
open  so  as  to  admit  of  such  service. 

[JuratJl 

[Deponent's  signature.^ 


OUt  Affidavit  of  Service  by  Mail. 

[Title  of  the  Oause.J 
[  Venue.] 

B.  A.,  being  duly  sworn,  says  that  he  is  the  managing 
clerk  of  J/".  JV.,  attorney  of  the  plaintiff  herein ;  that  on 
the  day  of  5  18     ,  lie  deposited  into  the 

post-office,  at  ,  a  letter  containing  a  copy  of 

the  [designate  the  papers']  hereto  annexed,  addressed  to 
the  defendant,  C.  D.  [or,  to  0.  P.,  the  defendant's  attor- 
ney] at  ,  his  place  of  residence,  and  paid  the 
postage  thereon. 

[Jurat.'] 

[Deponents  signature.'] 

ol,  Order  that  Debtor  pay  the  Judgineafc(tt)    Vide  sinte,  p.  123. 

[Title  of  the  Cause.] 

On  reading  [and  filing(b)]  the  affidavit   and  order  for 

(a)  This  form  is  modeled  on  No.  1876  of  Abbott's  Forms. 

(b)  It  is  not  necessary  to  file  the  papers  on  which  the   motion  i« 
made  in  these  proceedings.    People  v.  Mead,  29  Ilo-w.,  360. 
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the  examination  of  CD.,  the  judgment  debtor  herein, 
and  the  evidence  taken  thereupon  [or,  tlie  referee's  re- 
port of  the  facts](^)  and  the  order  to  sliow  cause  why  the 
said  debtor  should  not  pay  to  the  plaintiff  or  jiis  attorney 
the  amount  of  tlie  judgment  in  this  action  with  costs  [or, 
the  notice  of  motion,  &c.]  and  after  hearing  M.  N .,  attorney 
for  the  plaintiff  in  support  of  such  motion  ;  and  0.  P.,  in 
opposition  thereto  ;  it  is  Ordered,  that  said  0.  D.  pay  to 
M.  N:,  said  plaintift''s  attorney,  tlie  amount  of  the  said 
judgment,  witii  tlie  interest  due  thereon,  and 
dollars  costs  and  disbursements  of  the  supplementary 
proceedings  herein,  witliin  days,  upon  said  M.  N. 

delivering  or  tendering  to  him  a  satisfaction  piece  of 
said  judgment,  duly  executed,  and  a  receipt  for  said  costs 
and  disbursements;  or  in  default  thereof,  that  a  precept 
to  commit  do  issue.(b) 

{Signature  of  judge?^ 


52 1      Order  that  Debtor  apply  Money  upon  the  Judgment. 
Ante,  p.  123. 

{Title  of  the  Cause.'] 

On  tlie  affidavit  and  order  for  the  examination  of  C 
J).,  the  judgment  debtor  herein  {or,  warrant  of  arrest], 
and  tl.e  evidence  taken  thereupon  {or,  the  referee's  re- 
port of  the  facts]  whereby  it  appears  that  the  said  debtor 
has  in  his  possession  {or,  under  Ids  control(*)]   tlie  sum 

(a)  This  order  may  be  made  in  a  summary  manner  during,  or  at  the 
close  of  the  examination,  when  the  debtor  is  present  or  represented  by 
counsel,  and  then  no  notice  or  order  to  show  cause  is  necessary.  Vide 
ante,  p.  138. 

(b)  When  this  or  any  of  the  next  three  orders  is  made  by  the  couit 
it  is  substantially  the  same  as  the  above ;  only  it  is  entered,  and  a  cer- 
tified copy  served  or  shown. 
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of  dollars  belonging  to  him  [or,  to  the  above- 

named  defeudauts  jointl_)(a)]  [and  due  proof  of  notice  of 
this  application  having  been  made]  ;  on  a:otion  of  M.  JV., 
plaintiff's  attorney,  and  after  hearing  0.  P.,  defendant's 
attorney,  in  opposition  {or,  no  one  opposing]  it  is  Ordered 
that  said  G.  B.,  pay  to  M.  iV^.,  the  plaintiff's  attorney, 
the  above-named  sum  of  money  within  days  after 

the  due  service  on  him  of  this  order,  and  upon  said  M. 
JV.  delivering  or  tendering  to  liim  a  receipt  for 
dollars  received  on  account  of  the  judgment  in  this  action, 
and  for  dollars  received  for  the  costs  and  disburse- 

ments of  the  supplementary  proceedings  herein,  which 
last-named  sum  is  hereby  allowed  for  such  costs  and  dis- 
bursements; or  that  in  default  thereof  a  precept  of  com- 
mitment issue. 
IDate.] 

[Signature  of  Judge.] 


53.  Order  on  Debtor  to  apply  Property  upon  the  Judgment  (b) 

[As  in  form  52  io  the  (*),  then  continue  .•]  certain 
property  hereinafter  mentioned  belonging  to  him  [or,  to 
the  above-named  defendants  jointly]  [and  due  proof  of 
service  of  notice  of  this  application  having  been  made]  ; 
on  motion  of  M.  Jf.,  plaintiff 's  attorney,  and  after  hear- 
ing 0.  P.,  in  opposition  [or,  no  one  opposing]  it  is 
ordered  that  the  said  C.  D.  deliver  to  the  (f)  plaintiff 
hei-ein,  at  No.  street,  in  the  city  of  , 

the  following  goods  and  chattels  :  [liere  specify  the  prop- 
erty] being  of  the  value  of  dollars,  at 
o'clock                 noon,  of  the  (second)  day  after  [or,  upon] 

(a)  If  tlie  proceedings  are  taken  before  return  of  execution,  it  ■will 
be  proper  to  add :  and  which  Tie  unjusUy  refused  to  apply  upon  the  judg- 
ment herein. 

Q>)  Part  of  the  value  of  the-property  may  be  ordered  to  be  applied 
upon  the  costs  of  the  proceedings  and  the  balance  on  tlie  judgment. 
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the  due  service  on  him  of  this  order,  and  upon  the  plain- 
tiff delivering  or  tendering  to  him  a  receipt  therefor,  for 
dollars  received  on  account  of  the  judgment 
in  this  action,  and  for  dollars  received  for  the 

costs  and  disbursements  of  the   supplementary  proceed- 
ings herein  which  last-named  sum  is  hereby  allowed  for 
such  costs  and  disbursements. 
[Z'afe.j 

[Signature  of  judge.'] 


54.      Order  upon  the  Debtor  to  deliver  Concealed  Property 
to  the  Sheriff.(a)    Ante,  p.  72. 

\_As  inform  53  to  the  (f),  then  continue ;]  sheriflF  of  the 
county  of    ,  ,  on  demand,  the  follow- 

ing personal  property  :  [here  specify  the  same']  at  ; 

or  as  much  of  said  property  as  will  be  sufficient  to  satisfy 
the  amount  of  the  execution  in  this  action  with  the  offi- 
cer's fees,  to  be  by  him  applied  toward  tlie  satisfaction 
of  the  judgment  herein.  It  is  further  ordered  that  the 
said  0.  D.  pay  to  M.  iV^.,  the  plaintiff's  attorney,  the 
sura  of  dollars,  for  the  costs  and  disbursements  of 

the  supplementary  proceedings  herein,  upon  the  due  ser- 
vice on  him  of  this  order,  and  upon  said  Jif.  ]V.  deliver- 
sng  or  tendering  to  him  a  receipt  therefor  ;  or  in  default 
of  such  payment,  that  a  precept  of  commitment  issue.C") 

[Bate.] 

[Signature  of  Judge.] 


(a)  A  similar  order  may  be  made  against  a  third  party. 

(b)  It  is  only  when  the  party  is  required  to  pay  money  other  than 
costs  that  the  time  within  which  he  is  to  pay  it  should  be  stated 
3  Barb.  Pr.  ch.,  273.  As  to  imprisoning  as  for  contempt  for  non-pay  • 
ment  of  costs^  see  ante,  p.  193. 
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55i    Order  that  a  Third  Party  pay  money  of  the  Debtor  in 
his  hands,  or  due  hini.(a)    Ante,  p.  123. 

[^Tltle  of  the  Cause.] 

On  the  affidavit  and  order  for  the  examination  of  G. 
S.,  a  third  party,  and  tlie  evidence  taken  thereupon 
[or,  the  referee's  report  of  the  facts],  whereby  it  appears 
that  the  said  G.  H.  has  in  his  hands  (*)  the  sum  of 
dollars,  belonging  to  the  above-named  defendant 
\or,  is  indebted  to  the  above-named  defendant  in  the 
sum  of  dollars]  [and  due  proof  of  the  service  of 

notice  of  this  application  upon  the  defendant(i')  and  said 
G.  H.,  having  been  made]  ;  on  motion  of  M.  JV.,  plain- 
tiff's counsel,  and  after  hearing  0.  P.,  defendant's  [or, 
G.  H.^s]  attorney  in  opposition,  it  is  ordered  that  said  G. 
IT.  pay  to  J/".  JV.,  plaintiff's  attorney,  the  above-named 
sum  of  money  [or,  indebtedness  with  the  interest]  within 
days  after  the  due  service  on  him  of  this  order,  and 
upon  said  M.  N.  delivering  or  tendering  to  him  a  re- 
ceipt therefor;  or  that  in  default  thereof  a  precept  of 
commitment  is8ue.(<=)  It  is  furtlier  ordered  hereby,  that 
(t)of  the  said  money,  the  said  M.  N.  apply  the  sum  of 
dollars  to  the  payment  of  the  costs  and  dis- 
bursements of  the  supplementary  proceedings  herein; 
which  sum  is  hereby  allowed  for  the  same ;  and  that  he 

(a)  The  notice  of  motion,  or  order  to  show  cause,  where  required  for 
this  or  subsequent  orders  on  a  third  party,  and  the  affidavit  of  service, 
are  substantially  the  same  as  forms  46-50. 

(b)  Notice  to  the  judgment  debtor  is  discretionary  with  the  judge. 
Ante,  p.  87. 

(0)  When  the  third  party  has  a  sum  of  money  in  his  hands  belonging 
to  the  judgment  debtor,  its  delivery  can  undoubtedly  be  enforced  by  a 
precept  of  commitment.  So  where  he  is  indebted  to  him  and  can  pay, 
there  seems  no  valid  reason  why  payment  may  not  also  be  thus  en- 
forced. 
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apply  the  remainder,  the  sum  of  dollars,  toward 

the  satisfaction  of  the  judgment  in  this  action. 

[Date.] 

[Signature  of  judge.] 


56i    Same,  that  a  Third  Party  deliver  up  Property  of  the 
Debtor  in  his  bands.    Ante,  p.  123. 

[As  inform.  55  to  the  (*),  then  continue .']  certain  per- 
sonal property  hereinafter  mentioned  belonging  to  the 
above-named  defendant  [and  due  proof  of  notice  of  this 
application  upon  the  defendant  and  said  O.  H.,  having 
been  made]  ;  on  motion  of  M.  JV.,  plaintiff's  attorney, 
and  after  hearing  0.  P.,  defendant's  [or  O.  H.^s]  attorney 
in  opposition,  it  is  Ordered,  that  said  O.  H.  deliver  to  the 
plaintiff,  A.  B.^  at  ,  in  the  village  of  , 

the  following  goods  and  chattels  :  [here  specify  the  same\ 
being  of  the  value  of  dollars,  at  o'clock 

noon  of  the  {third)  day  after  [or,  upon]  the  due 
service  on  him  of  this  order,  and  upon  the  said  A.  B. 
delivering  or  tendering  to  him  a  receipt  therefor.  It  is 
further  ordered  herebj',  that  (f)  of  the  value  of  said 
property,  said  A.  B.,  apply  the  sum  of  dollars  to 

the  payment  of  the  costs  and  disbursements  of  the  sup- 
plementary proceedings  herein,  which,  sum  is  hereby 
allowed  for  the  same;  and  that  he  apply  the  remainder, 
the  sum  of  dollars,  toward  the  satisfaction  of  t]\e 

judgment  in  this  action. 

[Date.]  [Signature  of  judge.] 

57i      Order  that  Third  Party  pay  Costs  by  leasou  of  his 
Vexatious  Defence.(a) 

[Proceed  as  inform  55  or  56  to  the  (f),  then  continue  :] 

(a)  The  motion  for  thia  order  should  be  on  notice  to  the  third  party, 
unless  he  is  present  when  it  is  made. 
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said  O.  H.  pei'sonally  pay  to  the  plaintiff,  A.  B.  [or,  to 
M.  iV.,  plaintiff's  attorney],  tlie  sum  of  dollars 

for  tlie  costs   and   disbursements  of  the   supplementary 
proceedLngs  herein  taken  against  him. 

\Signature  ofjudge!\ 


58 1  Interim  Injunction  under  ^  299.    Ante,  p.  179. 

[^Title  of  the  Cause.] 

It  appearing  to  me,  that  O.  H.  has  certain  property  in 
his  hand?,  alleged  to  belong  to  the  above-named  defen- 
dant, C.  D.,  a  judgment  debtor,  to  wit ;  [Iiej'c  descrile 
such  property]  and  said  G.  H.  claims  an  interest  in  the 
same  sidverse  to  said  G.  D. 

Or,  that  G.  H.  is  alleged  to  be  indebted  to  C.  D.,  the 
above-named  defendant,  in  the  sum  of 
dollars,  but  that  he  denies  such  debt. 

And  R.  C;  of  ,  t6e.,  having  been  duly  appointed 

receiver  of  the  estate  and  effects   of  the  said  judgment 
debtor,  by  order  made  in  this  cause,  bearing  date   the 
day  of  ,  IS     :    Now,  therefore,  I  do 

hereby  order  and  enjoin  you,  G.  H.,  from  delivering  or 
transferring  to  the  said  C.  D.,  or  any  other  person  what- 
soever, any  portion  of  the  aforesaid  property  \jyr,  from 
paj'ing,  &C.5  any  part  of  the  aforesaid  debt],  or  in  any 
manner  interfering  therewith,  until  a  sufficient  oppor- 
tunity be  given  to  the  said  receiver  to  commence  an  ac- 
tion against  you,  said  G.  H.,  for  the  recovery  of  the  said 
property  [or,  debt],  and  to  prosecute  the  same  to  judg- 
ment and  execution,  and  until  after  such  action  shall 
have  been  commenced  and  prosecuted  to  judgment  and 
execution  ;  or  until  the  further  order  in  the  premises. 

[Signature  of  judge.] 
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59.  Notice  of  Motion  to  dissolve  or  modi^  Interim  Injunctioa 
g  299.    Ante,  p.  180. 

[^TltU  of  the  Cause.} 

Please  take  notice,  that  on  [designate  the  papers']  a 
copy  of  which  is  herewith  served,  tlie  undersigned  will 
apply  to  the  Hon.  ,  [county  judge]  of 

county,  at  his  chambers  in  the  village  of  , 

on  the  day  of  j  18     j  at         o'clock  in  the 

noon,  that  the  injunction  order  made  by  him 
hei'ein,  and  dated  the  day  of  j  18     ,  be 

dissolved  [or,  modified  so  as  to  permit  said  G.  H.,  tfic.j, 
on  such  security  as  he  shall  direct,  or  for  such  other 
order  or  relief  as  he  shall  deem  just. 

[Date.] 

[Signature  of  attorney  for  O.  H^ 

[Address.] 
To 

A.  B.,  plaintiff, 
Or, 

H.  C,  receiver,  &c. 


bU.  Order  dissolving  [or  modifjring]  the  Injunction.  Ante,  p.  180. 

[Title  of  the  Cause.] 

On  reading  [and  filing]  the  affidavit  of  G.  JT.,  and 
on  motion  of  M.  N.,  counsel  for  said  G.  H..,  and  after 
hearing  0.  P.,  counsel  for  It.  C,  receiver,  in  opposition, 
it  is  Ordered,  that  the  injunction  granted  by  me  on  the 
day  of  )  18     ,  be,  and  the  same  is 

hereby  difsolved  [or,  modified,  state  wherein],  upon  the 
said  G.  H.  delivering  to  said  R.  0.,  the  receiver  of  the 
property  of  the  above-named  defendant,  C.  Z).,  a  written 
undertaking,  executed  by  two  sufficient  sureties,  approved 
by  me,  to  the  effect  that  they  are  bound  in  double  the 
value  of  the  property  [or,  debt]  restrained  by  the  aforesaid 
injunction  for  the  de'ivery  of  tlie  said  property  or  the  value 
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thei'eof  [or,  the  payment  of  said  debt,  &c.J,  to  the  said 
receiver,  if  sucli  delivery  [or,  payment]  shall  be  adjudged 
in  the  action  now  pendino;  [or,  to  be  brought]  against 
said  G.  IT.,  for  tlie  recover}'  of  said  property ;  or  tor  the 
delivery  [or,  payment]  of  so  much  of  said  property  [o7\ 
debt]  as  shall  be  so  adjudged ;  and  fur  the  payment  to 
said  JR.  C,  such  damages  as  the  estate  he  represents 
may  sustain  by  reason  of  the  dissolution  [or,  modifica- 
tion] of  said  injunction.(a) 
[Date.l 

[Signature  of  judge.'] 

Olt    Undertaking  to  obtain  Dissolution  or  Modiiication  of 
Injunction.    §  299.    Ante,  p.  180. 

[Title  of  the  Cause.] 
[Bate.] 
Whereas,  the  undersigned  O.  H.  has  applied  to  the 
Hon.  J.  J.,  [county  judge]  of  the  county  of  , 

for  an  order  dissolving  the  injunction  made  against  him 
in  this  Hction,  according  to  section  299  of  the  Code  of 
Procedure  [or,  modifying,  &c.,  state  wherein],  and  the 
said  judge  has  granted  said  motion  upon  condition  that 
the  said  O.  II.  deliver  to  S.  C,  the  receiver  of  tiie 
property  of  the  above  defendant,  C.  D.,  an  undertaking 
executed  by  two  sureties  for  the  delivery  to  him  of  the 
property  enjoined  by  said  injunction  [or,  the  payment 
of  the  debt,  &c.],  if  such  delivery  [or,  payment]  s-hall  be 
adjudged  in  an  action  now  pending  [or,  to  be  brought] 
for  that  purpose,  or  of  so  much  of  said  property  [or, 
debt]  as  shall  be  so  adjudged,  and  damages :  Now,  there- 
fore,  •we,   the   undersigned,  said  G.  li.,  of  the  town   of 

(a)  The  kind  and  amount  of  security  are  in  the  discretion  of  tlie 
judge.  I  have  framed  this  form  and  tlie  next  upon  sections  209  and 
211  of  the  Code — "  Claim  and  delivery  of  personal  pre  perty,"  there 
being  some  similarity  between  the  two  proceedings. 
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J 


county  of  ;  E.  F.,  of  th«  samo 

place,  fanner  ;  and  J.  N.,  of  the  villnge  of  , 

same  county,  merchant,  in  consideration  of  the  premises, 
do  hereby  undertake  and  become  bound  to  said  R.  C, 
receiver  as  aforesaid,  in  the  sum  of  dollars  for 

the  delivery  to  him  of  the  property  or  the  value  thereof 
[or,  the  payment  of  the  debt]  mentioned  and  enjoined 
in  and  by  the  aforesaid  injunction,  if  such  deli\ery  [or, 
payment]  shall  be  adjudged  to  him  in  the  action  now 
brought  [or,  to  be  brought]  for  the  recovery  of  the  same, 
or  for  the  delivery  of  so  much  of  said  property  [or,  debt] 
as  shall  be  so  adjudged  ;  and  for  the  payment  to  him  of 
such  damages  as  the  estate  of  the  defendant,  C.  J).,  of 
which  he  is  receiver,  may  sustain  by  reason  of  the  disso- 
lution [or  modification]  of  said  injunction. 

[Signatures.'] 
Signed  and  delivered  in  the  presence  of 

[  Witness.] 

Affidavit  of  sufficiency,  acknowledgment.,  or  'proof  ,  and 
approval  hy  the  judge,  as  in  forms  40-43. 


SECTION   IV. 

Forms  in  Receivership. 

02i  Notice  of  Motion  for  the  Appointment  of  Receiver.  Ante,  pp. 
136,  139. 

[Title  of  the  Cause.] 
Sir : — Please  to  take  notice  that  on  the  affidavit  of  M.  iV., 
plaintiff's  attorney,  a  copy  of  which  is  herewith  served, 
the  supplementary  proceedings  in  this  action,  and  the 
evidence  taken  therein  [or,  the  report  of  R.  S.,  Esq.,  the 
referee  therein,  a  copy  of  which  is  also  herewith  served] ; 
the   undersigned  will  apply  to    the  Hon.  J.  J.   [judge 
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«f  county],  at  his  chambers  in  the  village  of 

,  county  of  [or,  to  the  justice  of  this 

court,  sitting  at  the  chambers  thereof  at  the  City  Hall  in 
the  city  of  New  York],  on  the  day  of  ,18       , 

or  as  soon  thereafter  as  counsel  can  be  heard,  for  an  order 
appointing  H.  C,  Esq.,  of  the  ,  receiver  (*)  of 

all  the  debts,  property,  equitable  interests,  rights  and 
things  in  action  of  the  judgment  debtor,  C.  D.  [and  also 
of  the  joint  property  of  the  defendants  0.  D.  and  E.  F\ 
■with  the  usual  powers,  and  for  an  allowance  of 
dollars  for  the  costs  and  disbursements  in  the  supplement- 
ary proceedings  herein.  And  for  such  other  or  further 
order  or  relief  as  may  be  just. 

{Date.'l 

[Signature  of  attorney. \ 

{Address  to  debtor,  or  his  attor7iey.] 


g3«    Order  to  Sho'ro-  Cause  -why  a  Receiver  should  not  be  Ap- 
pointed. Ante,  pp.  136,  139. 

[Title  of  the  Cause.'] 
Upon  the  afiBdavit  of  M.  JV.,  plaintiff's  attorney,  the 
Buplementary  proceedings  in  this  action,  and  the  evidence 
taken  therein  [»r,  the  report  of  Ji.  S.,  Esq.,  the  referee 
therein],  let  the  defendant,  0.  D.,  show  cause  before  me 
at  my  chambers  in  the  city  of  [or,  at  the  cham- 

bers of  this  court,  at  the  City  Hall,  city  of  J, 

on  the         day  of  ,18         ,  at         o'clock  in  the 

noon,  or  as  soon  thereafter  as  counsel  can  be  heard, 
why  Ji.  C.  Esq.,  of  the  city  of  ,  should  not  be 

appointed  receiver  (_*)  of  the  debts,  property,  equitable  in- 
terest, rights  and  things  in  action  of  the  defendant,  C.  Z>, 
[and  the  joint  property  of  6.  B.  and  E.  F.],  with  the 
usual  powers,  and  why  the  plaintiff  should  not  be  allowed 
the  sum  of  dollars  for  his  costs  and  disburse- 
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ments  in  the  supplementary  proceedings  herein,  and  such 

other  relief  as  may  be  just. 

[Bate.] 

[Signature  of  judge.\ 


64i    Notice  of  Motion,  or  Order  to  show  caxise,  for  Special  Re- 
ceiver.      Ante,  pp.  133,  136. 

[Proceed  as  in  form  62  or  63  to  the  (*),  then,  continue  .•] 
of  the  property  of  the  judgment  debtor,  C.  J).,  mentioned 
in  said  referee's  report  [or,  disclosed  by  the  evidence 
aforesaid ;  or,  found  in  the  hands  of  O.  S.{^)  or,  to  bring 
an  action  against  G.  H.,  for  the  recovery  of  certain  prop- 
erty of  said  0.  D.,  claimed  by  him].  [The  clause  for  costs 
is  the  same  as  in  62  and  63.] 


65i  Notice  to  other  Judgment  Cre(Ators  having  Similar  Proceed- 
ings Fending.    §  298. 

[Title  of  the  Cause.'] 

Please  to  take  notice,  that  I  shall  apply  to  the  Hon.  J. 
J.,  judge  of  comity,  at  his  chambers  in  the  vil- 

lage of  [or,  to  the  justice  of  this  court,  sitting 

at  the  chambers  thereof,  at  the  City  Hall  in  ] 

on  the  day  of  inst.,  at        o'clock  noon, 

for  an  order  appointing  Ji.  C,  Esq.,  of  ,  receiver 

of  the  property  of  the  above-named  defendant,  C.  D.,  with 
the  usual  powers. 

[Bate.] 

[Signat^ire  of  attorney^ 

[Address.] 


(a)  When  the  receiver  is  to  be  appointed  in  proceedings  under  §  294, 
the  notice  should  be  served  upon  the  third  party,  and  the  order  to 
Bhovir  cause  should  include  him,  if  he  is  to  be  affected  by  the  appoint- 
ment. 
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DO.    Affidavit  of  Service  of  the  Preceding  Notices  of  Motion 
and  Orders  to  Show  Cause,  for  a  Receiver. 

[The  same  as  forms  48,  49,  50,  pp.  276,  277.] 


67 1  Order  appointing  Receiver.(a)    Ante,  p.  180. 

\_Title  of  the  Cause.'] 

Supplementary  proceedings  having  been  instituted 
upon  the  judgment  in  this  action  against  C.  Z>.,  the  judg- 
ment debtor,  by  an  order  heretofore  made  by  me  [or,  by 
Mr.  Justice  J.  J.,  of  this  Court,  and  regularly  continued 
before  me],  and  the  said  C.  D.  having  been  examined 
therein  on  oatb  concerning  his  propertyjC))  now,  on  filino- 
the  affidavit  and  order  of  examination  herein,  and  the 
evidence  taken  therein  [or,  the  referee's  report  of  the 
evidence,  or,  the  facts,  and  proof  of  service  of  notice  of 
this  application],  and  on  motion  of  M.  JV.,  of  counsel  for' 
the  plaintiff,  after  hearing  0.  P.,  opposed  [or,  defendant 
consenting]  I  hereby  order  that  R.  C,  of  the  ,. 

be,  and  he  hereby  is  appointed  receiver  of  all  the  debts, 
property,  equitable  interests,  rights  and  things  in  action 
of  the  said  judgment  debtor;  that  such  receiver,  before 
he  enter  upon  the  execution  of  his  trust,  execute  to  the 
People  of  the  State  of  New  York,  a  bond  with  sufficient 
sureties,  to  be  approved  by  me,  in  the  penalty  of 
dollars,  conditioned  that  he  will  faithfully  discharge  th& 
duties  of  such  trust,  and  file  the  said  bond  with  the  clerk 
of  the  ,  county  of  ,  [or,  with  the  cleric 

of  the  court  to  which  the  judgment  'belongs']  and  that  the 

(a)  When  the  appointment  is  made  by  the  Court  under  §  244,  the 
order  is  entitled  at  court  or  at  a  special  term,  and  requires  but  slight 
changes  in  the  phraseology  from  the  above  one. 

(*>)  When  the  order  is  made  on  the  testimony  of  witnesses  merely, 
or  upon  the  debtor's  consent,  without  examination,  this  recital  in  the 
order  needs  but  little  modification.    See  form  68, 
19 
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said  receiver  upon  filing  such  bond  be  invested  with  all 
the  rights   and  powers  as   receiver  according   to  law. 
And  I  also  order  that  the  plaintiff  recover 
dollars  cost?,  and  dollars,  his  disbursements  in 

these  proceedings,  to  he  paid  to  him  or  his  attorney  out 
of  the  funds  of  the  said  judgment  debtor,  that  come  into 
the  hands  of  the  receiver. 

(*)And  the  said  0.  D.  is  hereby  restrained  from  trans- 
ferring or  disposing  of  his  property,  or  in  any  manner 
interfering  therewith,  until  further  order  in.  the  premises. 

('')It  is  further  Ordered,  that  ,  the  said  judg- 

ment debtor,  on  being  duly  notified  that  the  receiver 
has  completed  his  appointment,  deliver  to  the  latter  all 
moneys  and  other  property  now  in  his  possession  or 
under  his  control,  belonging  to  him,  and  not  exempt 
from  execution,  or  by  section  297  of  the  Code  of  Pro- 
cedure. 

[Z>(2fe.] 

[Signature  ofjudgeI\ 

OO.      Order  appointing  a  Special  Receiver.     Ante,  p.  133. 

[Title  of  the  Cause.] 

"Whereas,  supplementary  proceedings  before  return  of 
execution,  vrere  duly  instituted  upon  the  judgment  in 
this  action  against  the  defendant,  G.  D.,  by  an  order 
heretofore  made  by  me  [or,  by  Mr.  Justice  J.  J.,  of  this 
Court,  and  are  regularly  continued  before  me] ;  and 
■whereas,  it  appears  by  the  evidence  taken  therein,  that 
the  said  CD.  has  property  which  he  did  unjustly  refuse 
to  apply  upon  the  said  judgment,  and  which  cannot  be 
so  applied  directly  [or,  had  property  at  the  time  the 

,  («)  This  restraining  clause  is  needless,  if  the  debtor  is  already  under 
injunction. 

(b)  Yicte  ante,  p.  147. 
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demand  was  made  of  him  to  apply  the  same  upon  the 
said  judgment;  that  he  refused  to  apply  it,  but  there- 
after fraudulently  transferred  it  beyond  his  control]. 

Or,  Whereas,  supplementary  proceedings,  undei 
§  294  of  the  Code  of  Procedure,  were  duly  instituted 
upon  the  judgment  in  this  action  against  Q.  E.,  a  third 
party,  by  an  order  heretofore  made  by  me  \or,  by  Mr. 
Justice  J.  J.,  of  this  Court,  and  are  regularly  continued 
before  me]  ;  and,  whereas,  it  appears  by  the  evidence 
taken  therein  that  the  said  O.  H.  has  property  of  [or, 
is  indebted  in  a  sum  exceeding  ten  dollars  to]  the 
defendant,  O.  D.,  which  property  cannot  be  directly 
applied  upon  said  judgment  [or,  and  said  G.  ,H.,  claims 
an  adverse  interest  in  said  property] :  Now,  on  filing 
the  affidavit  and  order  of  examination  herein,  and 
the  evidence  taken  therein  [or,  the  said  referee's  report 
of  the  evidence,  or  the  factSj  and  proof  of  notice  of  this 
application],  and  on  motion  of  M.  N.,  of  counsel  for  the 
plaintiff,  after  hearing  O.  P.  in  opposition  [or,  no  one 
appearing  to  oppose],  I  hereby  order  that  R.  O.,  of  the 
,  be,  and  he  hereby  is  appointed  receiver  to 
collect  and  receive  the  following  property  [here  specify 
the  same']  belonging  to  the  defendant,  G.  D.,  and  under 
his  control  [or,  in  the  hands  of  the  siiid  O.  Hi]  ;  and  to 
apply  the  same,  or  the  proceeds  thereof,  under  direc- 
tion of  the  Court,  toward  the  satisfaction  of  the  aforesaid 
judgment  and  the  costs  hereinafter-named  ;  or  so  much 
thereof  as  will  be  necessary  for  that  purpose,  and  to  hold 
the  remainder,  if  any,  subject  to  the  further  order  of 
the  court  [or,  to  bring  an  action  against  said  O.  H.,  to 
recover  the  following  property  in  his  possession  {here 
specify  the  same)  in  which  property  said  O.  H.  claims 
an  adverse  interest ;  and  after  its  recovery,  to  apply 
the  same  or  the  proceeds  thereof  {same  as  above)]. 

That  such  receiver,  before  he  enter  upon  the  execution 
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of  Ms  said  trust,  execute  to  the  People  of  the  State  of 
jSTew  York,  a  bond  with  sufficient  sureties,  to  be  ap 
proved  by  me,  in  the  penalty  of  dollars,  con- 

ditioned that  he  will  faithfully  discharge  the  duties  of 
such  trust,  and  file  the  said  bond  with  the  clerk  of  the 
,  county  of  [i.  e.,  with  the  cleric  of  the 

court  in  which  the  judgment  roll  or  the  tranficript  of  the 
justice's  judgment,  is  filed],  and  that  the  said  receiver, 
upon  filing  such  bond,  be  invested  with  all  the  rights  and 
powers  as  receiver  of  the  said  property,  according  to  law. 
\_Add  clause  allowing  the  ^plaintiff  costs,  as  inform  67. 
IDate.] 

[Signature  of  judge.] 


69«  Receiver's  Bond  with  Security.    Ante,  p.  143. 

{^)  Know  all  men  by  these  presents,  that  we,  S.  C,  of 
the  ,  E.  F.,  of  the  ,  and  K.  L.,  of 

the  same  place,  are  held  and  firmly  bound  unto  the  Peo- 
ple of  the  State  of  New  York,  in  the  sum  of  dol- 
lars lawful  money  of  the  United  States.  For  which  pay- 
ment well  and  truly  to  be  made,  we  bind  ourselves  re- 
spectively, and  our  respective  heirs,  executors  and  admin- 
istrators, estates  and  efiects,  firmly  by  these  presents 
Sealed  with  our  seals.  Dated,  the  day  of  , 
IS 

Whereas,  by  an  order  dated  the  day  of  , 

IS        ,  made  by  ,  Esq.,  a  justice  of  the 

court,  in  supplementary  proceedings  in  an  action  in 
said  court,  wherein  A.  B.  was  plain ti£F,  and  C.  D.  de- 
fendant, the  above-bounden  R.  C.  was  appointed  receiver 
of  the  property  and  efiects  of  the  said  0.  D.,  a  judgment 
debtor.  Now  the  condition  of  this  obligation  is  such  that 
if  the  above-bounden  E.  C.  shall  faithfully  discharge  his 

(a)  This  form  is  from  Edwards  on  Receivers  in  Equity,  p.  380. 
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duties  as  such  receiver,  under  the  statutes,  riiles  and  prac- 
tice, and  otherwise  perform  his  office  in  all  things  accord- 
ing to  the  true  intent  and  meaning  of  the  said  order,  then 
this  obligation  to  be  void  ;  otherwise,  to  remain  in  full 
force. 

Sealed  and  delivered  in  the  )  [Signature.] 

presence  of  .  J 

70i  AfBdavit  of  Sufficiency  to  Bond  by  Sureties. 

State  of  New  York,  County  of  ,  ss.  : 

E.  F.,  and  K.  L.,  of  ,  being  severally  duly 

sworn,  say,  each  for  himself,  that  he  is  a  resident  and 
holder  in  ,  in  the  county  of  ,  State  of 

New  York,  and  is  worth  dollars  {amount  qfjpenalti/] 

over  and  above  all  his  debts  and  liabilities,  and  property 
exempt  from  execution.  [Signatures.  ] 

[Jurat.] 

[Acknowledgment  or  proof  of  bond,  as  in  form  41  or 
42,  substituting  "  bond  "  for  "  under taM7ig."] 

71 ,  Indorsement  of  Approval. 

I  approve  the  within  bond  as  to  its  form  and  manner 
of  execution,  and  as  to  the  sufficiency  of  the  sureties. 
[Bate.] 

[Signature  of  judge  ] 


72,        Receiver's  Bond  'Without  Security.    Ante,  p.  144. 

Know  all  men  by  these  presents,  that  I,  S.   C,  of  the 
town  of  ,  in  the  county  of  ,  and  State 

of  New  York,  am  held  and  firmly  bound  unto  the  People 
of  the  State  of  New  York,  in  the  sum  of  dollars,  law- 
ful money  of  the  United  States  ;  for  which  payment,  well 
and  truly  to  be  made,  I  bind  myself,  my  heirs    executors 
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and  administrators,  firmly  by  tliese  presents.  Sealed  with 
my  seal.     Dated,  the  day  of  ,  one  thousand 

eight  hundred  and 

Whereas,  by  an  order  dated  the         day  of  , 

18         ,  made  [continue  as  inform  69]. 

[Aclcnowledgment,  or  proof  of  lond  as  in  form  41  or 
42,  substituting  "  lond  "  for  "  undertaking  "  /  and  ap- 
proved as  inform  Yl.J 


73.  Appointment  of  Agent  (a).     Ante,  p.  153. 

\Title  of  the  Cause.'] 

I  hereby  authorize  and  empower  JV.  0.,  of  the 

,  to  demand  and  receive  for  me,  in  my  name  and  stead, 
from  tlie  defendant,  G.  D.  [or,  0.  If.'],  the  money  [or, 
property]  mentioned  in  the  annexed  order  [or,  the  follow- 
ing personal  property  {here  state  the  same),  to  which  1  am 
entitled  as  receiver  of  the  said  C.  D.],  and  to  deliver  my 
receipt  therefor  to  him. 
Given  under  my  hand  and  seal  at  the  on  the 

day  of  , 18     . 

jR.  C,  Heceiver  of,  c&o.  [L.  S.] 
Signed,  sealed  and  delivered  in 
the  presence  of  A.  B. 

[Acknowledged   or    proved  as  in  form  41  or  42.] 

ii,  Notice  to  Debtor,  &c.,  of  the  Completion  of  the 

Receiver's  Appointment.    Ante,  p.  152. 

[Title  of  the  Cause.] 

SiK : — Yon  will  please  to  take  notice,  that  the  fore- 

(a)  This  form  -will  do  as  a  power  of  attorney  hy  the  plaintiff  to  a 
third  person,  to  demand  and  receive  money  or  property  from  the 
debtor,  wliich  the  latter  has  been  ordered  to  pay  or  deliver. 
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going  is  a  copy  of  the  order  of  receivership,  lieretoforo 
made  in  the  ahove-entitled  action,  hy  Hon.  J.  J. ;  that 
the  same  was  filed  and  recorded  in  the  office  of  the  clerk 
''of  the  ,  county  of  ,  on  the  day 

of  5  18     ,  that  I  have  given  and  filed  security 

as  required  by  said  order,  approved  by  the  said  judge 
[or,  by  Mr.  Justice  ,  of  the  same  Court]. 

IDate.} 

[Signature  of  receiver.] 

[Address  to  defendant,  or  tliird party,  or  his  attorney.] 


iO,  The  Receiver's  Demand  upon  the  Debtor  or  Third  Party 
to  Deliver  up  Property.     Ante,  p.  152. 

[Title  of  the  Cause.] 

See: — By  virtue  of  my  appointment  as  receiver  herein, 
I  hereby  demand  that  you  forthwith  deliver  to  me  [or, 
to  ,  the  bearer  hereof,  who  is  fully  authorized 

by  me  to  demand  and  receive  the  same]  the  following 
personal  property  [here  specify  the  articles], 

[otgnature  of  receiver.] 


76,  Receiver's  Notice.    Ante,  p.  152. 

[Title  of  the  Cause.] 

Please  to  take  notice,  that  the  foregoing  is  a  copy  of 
an  order  of  receivership  heretofore  made  in  the  above - 
entitled  action,  by  the  Hon.  J.  J.  [a  justice  of  this 
Court]  pursuant  to  section  298  of  the  Code  of  Procedure, 
that  the  same  has  been  filed  and  recorded  in  the  clerk's. 
office  of  the  ,  county  of  ,  that  being 

the  county  where  the  judgment  roll  [or,  the  transcript 
from  the  justice's  judgment]  in  this  action,  is  filed  ;  that 
I  have  given  and  filed  security  as  required  by  said  order, 
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approved  by  said  judge  [or,  by  the  lion.  J.  J.,  a  justicse 
of  the  same  court,  who  continued  the  proceedings]  and 
that  (*)  I  claim  from  you,  and  each  of  you,  by  virtue  of 
said  appointment,  all,  and  any  debts,  property,  equitable 
interests,  rights  and  things  in  action,  which  belonged  to 
the  above-named  C  D.,  or  in  which  he  had  any  interest 
on  the  day  of  j  18     ,  being  the  day 

the  said  order  was  filed  and  recorded  as  above  stated, 
and  which  also,  or  its  representative,  belonged  to  him,  or 
in  which  he  had  any  interest  on  the  day  , 

18  ,  being  the  day  when  the  supplementary  proceed- 
ings herein  were  instituted  ;  and  an  accounting  for  the 
proceeds  thereof. 

[Date.]  [Signature  of  recei/oer^ 

To  [  Y.  Z.,  and  all  other  persons  indebted  to  G. 
J).,  the  judgment  debtor,  or  who  have  prop- 
erty, or  equitable  interests  of  said  C.  D.] 

[Signature  of  attorney  of  receiver. \ 


77.  Another  Form  of  Notice  to  charge  a  Person  ■with  Wrong- 
fully Detaining  Property.    Ante,  p.  152. 

[Title  of  the  Cause.'] 

[As  in  form  76  to  the  (*),  then  continue  ;]  by  virtue 
of  said  appointment,  I  hereby  demand  and  require  you 
to  deliver  to  me  [or,  to  ,  the  bearer,  who  is 

fully  authorized  by  me  to  demand  and  receive  the  same 
from  yon]  the  following  goods  and  chattels  [here  specify 
the  same]  which  belonged  to  the  above-named  C.  D.,  on 
the  day  of  >  18     ,  the  day  the  said 

order  of  receivership  was  filed  and  recorded  as  above 
stated,  and  which,  or  its  representative,  also  belonged  to 
him  on  the  day  of  j  18     ,  the  date  of  the 

commencement  of  the  supplementary  proceedings  herein  j 
and  by  virtue  of  said  appointment  now  belong  to  me. 
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And  if  you  have  any  lawful  lien  or  claim  upon  the 
said  goods  and  chattels,  I  hereby  require  you  to  state  the 
same,  and  I  give  you  notice  that  I  am  ready  and  willing 
to  pay  the  same.(»-)  And  in  case  it  should  occasion  you 
any  inconvenience  immediately  upon  the  receipt  hereof 
to  deliver  up  the  said  goods,  then  I  hereby  give  you 
notice  that  I  will  attend  at  the  premises  where  the  said 
goods  now  are  at  any  time  you  may  appoiut ;  and  in  de- 
fault of  your  appointing,  I  then  will  attend  on  the 
day  of  next,  between  the  hours  of  and 

o'clock  in  the  noon,  then  and  there  to 

receive  and  remove  the  said  goods.  But  in  default  of 
your  compliance  with  this  notice,  by  giving  up  and  de- 
livering to  me  [or,  to  the  said  '  ,  or  to  me]  said 
goods  and  chattels  on  receipt  hereof,  or  as  aforesaid,  I 
hereby  give  you  notice  that  I  shall  immediately  by  order 
of  this  Court  commence  and  prosecute  an  action  against 
you,  for  such  your  conversion  and  unlawful  conduct. 

[Receiver's  signature.] 
[Attorney's  signature,] 
To 
[Y.Z.-] 


70i    Affidavit  of  Receiver,  tliat  a  Debtor  or  a  Third  Party- 
refuses  to  deliver  Property  to  bim.    Ante,  p.  155. 

[Title  of  the  Cause.] 

li.  C,  being  duly  sworn,  says  that  on  the  day 

of  J  18     ,  by  the  order  of  the  Hon.  , 

made  at  ,  in  supplementary  proceedings  in 

this  action,  he  was  duly  appointed  receiver  of  the  prop- 
erty and  effects  of  O.  D.,  the  above  defendant ;  that  said 

(a)  If  the  receiver  has  any  doubt  as  to  his  authority  to  pay  off  such 
lien,  or  claim,  he  should  apply  to  the  court  for  instructions. 
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order  has  been  duly  filed  and  recorded  in  the  office  of 
the  clerk  of  the  ,  county  of  ,  where  the 

judgment  roll  [or,  the  transcript  of  the  justice's  judg- 
meut]  in  this  action,  is  filed ;  that  deponent  has  given 
and  filed  tiie  security  required  by  said  order,  and  ap- 
proved by  the  Hon.  ;  that  on  the  day 
of  ,  18  ,  at  ,  he  personally  served 
on  said  C.  D.,  [or,  G.  ^.]  a  copy  of  said  order  of  receiv- 
ership, together  with  a  written  notice  that  deponent  had 
completed  his  appointment  as  such  receiver,  and  then 
and  there  personally  demanded  of  him  the  following 
personal  property  [here  specify  the  same']. 

Or,  that  N.  0.,  who  was  fully  authorized  thereto  by 
deponent,  served  a  copy  of  said  order  of  receivership, 
&c.,  as  will  appear  by  his  afiidavit  hereto  annexed. 

That  the  said  0.  D.  [or,  G.  H.]  refused  and  still  re- 
fuses to  deliver  said  property,  or  any  part  thereof  to  this 
deponent.  [Signature  of  receiver.] 

[Jurat.] 

Tt/t      Order  to  shoiv  Cause  •why  Property  should  not  be 
delivered  to  the  Receiver.    Ante,  p.  155. 

[Title  of  the  Cause.] 

On  the  annexed  affidavit  of  H.  C,  received  of  the 
property  of  C  D.,  and  the  evidence  taken  in  the  supple- 
mentary proceedings  herein  [add  any  other  papers  to 
le  used  on  the  motion],  let  the  defendant,  C.  D.  [or,  G. 
H.]  show  cause  before  me,  at  my  chambers,  in  the 

[or,  at  the  chambers  of  this  Court,  in  the  City 

Hall]  in  the  city  of  ,  on  the  day  of 

,18     ,  at  o'clock  in  the  noon, 

why  he  should  not  be  required  to  deliver  to  the  said  E. 

0.  the  property  mentioned  in  the  aforesaid  affidavit. 

[Date.]  [Signature  of  judge.] 

[Address.] 
To  a  D.,  or  G.  R. 
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Oil.   Order  that  Debtor  or  Third  Party  deliver  Property  to 
the  Receiver.    Ante,  p.  155. 

[Title  of  the  Cause.l 

On  the  affidavit  of  ,  and  the  evidence  taken 

in  the  supplementary  proceedings  herein,  whereby  it 
appears  that  the  following  articles  of  personal  property, 
belong  to  the  defendant,  G.  D.,  and  are  in  his  posses- 
sion [or,  are  in  the  possession  of  Gi.  H.,  a  third  party] 
and  are  not  exempt  by  law  from  execution  ;  to  wit  [Aera 
specify  the  property],  and  due  proof  of  notice  of  this  ap- 
plication Laving  been  made  ;  on  motion  of  J/.  iTl,  coun- 
sel for  plaintiff,  after  hearing  0.  P.  in  opposition,  it  is 
hereby  Ordered,  that  said  C.  D.  [or,  G.  HJ]  deliver  the 
aforesaid  property  to  the  receiver,  R.  G.,  or  to  his  agent 
duly  a.uthorized,  at  No.  street,  in  the  city 

of  ,  on  the  day  of  ,  iust., 

at  o'clock  noon,  and  that  the  said  H  G., 

or  his  agent,  thereupon  deliver  to  him  a  receipt  for  the 
same. 

[Date.} 

[Signature  ofjudge.'\ 


81.  Receiver's  Petition  for  leave  to  Sue.(a)    Ante,  pp.  140, 160. 

To  the  Supreme  Court  of  the  State  of  New  Tork  [or, 
other  court  whose  officer  he  is.] 

[Title  of  the  Cause.] 

The  petition  of  R.  G.,  receiver  of  the  property  of  G. 
D.,  a  judgment  debtor,  respectfully  shows: 

I.  That  by  an  order  made  in  supplementary  proceed- 
ings in  this  action,  by  the  Hon.  J.  J.  [a  justice  of  this 

(a)  All  applications  by  or  against  a  receiver,  in  regard  to  the  estate 
in  his  hands,  must  be  made  to  the  court  whose  officer  he  is,  and  not  to 
the  judge  who  appointed  him. 
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court]  at  ,  on  tlie  day  of  , 

18  ,  your  petitioner  was  duly  appointed  receiver  of  tie 
property  and  effects  of  the  above-named  judgment  debt- 
or, G.  D. ;  that  said  order  was  duly  filed  and  recorded  in 
the  clerk's  office  of  the  county  of  ,  where  the 

judgment  roll  {or,  transcript,  &c.J  herein  was  filed  (*) 
that  thereafter  your  petitioner  gave  the  requisite  bond 
with  sureties  approved,  and  filed  the  same  as  required  in 
said  order. 

II.  \_Stat6  hriefly  the  cause  or  causes  of  action,  as  they 
would  ie  stated  in  a  concise  complaint ;   thus :]  that 
among  other  debts  due  the  said  G.  D.,  is  one  of 
dollars,  due  from  Y.  Z.,  of  c&c,  the  particulars  of  whicli 
are  set  forth  in  a  schedule  hereto  annexed. 

III.  That  your  petitioner,  as  such  receiver,  has  repeat- 
edly demanded  the  payment  of  said  debt  from  said  Y. 
Z.,  both  personally  and  by  letter,  but  has  always  been  met 
by  evasive  answers;  and  that  the  debt  still  remains  due 
and  unpaid. 

IV.  That  your  petitioner  has  made  diligent  inquiry  in 
relation  to  the  pecuniary  standing  of  the  said  Y.  Z.,  and 
from  such  inquiry  believes  that  the  said  debt  so  due 
from  the  said  Y.  Z.,  would  be  likely  to  become  available 
by  an  action ;  that  from  every  information  he  has  been 
able  to  obtain,  he  believes  the  said  Y.  Z.  to  be  solvent, 
and  that  he  has  sufficient  available  property  to  pay  said 
debt. 

Tour  petitioner,  therefore,  prays  that  he  may  be  allow 
ed,  as  such  receiver,  to  commence,  continue  and  perfect 
an  action  in  one  of  the  courts  of  record  of  this  State, 
against  the  said  Y.  Z.,  for  the  recovery  of  said  debt  of 
dollars,  and  in  such  form  of  action  as  couuse", 
may  advise. 
{Date.] 

[Signature.l 
[  Verification  the  same  as  to  a  complaint^ 
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82i     Order  Grranting  Leave  to  Sue.  (a)    Ante,  pp.  140, 160. 

At  a  [same  as  form  12]. 
Present,  Hon.  J.  J.,  justice. 

{^Title  of  the  Cause.} 

On  reading  and  filing  the  petition  of  E.  C,  receiver 
herein  of  C.  D.,  a.  judgment  debtor,  asking  for  leave  to 
(*)  bring  an  action  for  a  claim  amounting  to 
dollars,  due  from  T.  Z.,  of  ;  and  this  Court 

deeming  such  petition  to  contain  sufficient  evidence  to 
authorize  such  action; — on  motion  of  S.  S.,  of  counsel 
for  the  said  receiver,  Ordered,  that  the  said  Ji.  C,  as 
such  receiver,  is  hereby  authorized  and  directed  to  com- 
mence and  prosecute  an  action  in  one  of  the  courts  of 
record  of  this  State,  and  in  such  form  as  counsel  may 
advise  against  the  said  Y.  Z.,  to  recover  the  said  debt 
of  dollars.C)) 


00  •         Order  granting  leave  to  sell  Desperate  Debts.(o) 

[As  in  form  82  to  the  (*),  then  continue:']  sell  certain 
alleged  desperate  or  bad  debts,  due  to  the  estate  over 
which  he  is  receiver,  consisting  of  certain  bonds,  prom- 
issory notes  and  book  debts  hereinafter  more  particu- 
larly referred  to  ;  and  the  court  deeming  it  proper  and 
best  that  such  debts  should  be  sold:  Now,  on  motion  of 
,  of  counsel  for  the  said  petitioner,  it  is 
Ordered,  that  the  said  R.  C,  as  receiver  herein,  do  and 
he  is  hereby  authorized  and  allowed  to  sell  at  public 
auction  at  [the  Exchange  Salesroom,  in  the  city  of  New 

(a)  This  and  the  previous  form,  are  from  Abbott's  Forms,  36  and  37, 
with  slight  modifications. 

(b)  The  receiver  sues  in  his  own  name.    There  is  no  need  of  an 
order  allowing  him  to  sue  in  the  name  of  another. 

(o)  This'  is  required  by  Supreme  Court  rule  93. 
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TorJc]  all  and  every  the  said  bonds,  promissory  notes 
and  book  debts,  namely,  \_her6  describe  them.']  And 
it  is  also  Ordered,  tbat  the  said  sale  shall  be  for  cash, 
and  that  the  said  receiyer  shall  give  at  least  ten  days' 
notice  of  the  said  sale  by  publishing  the  same  for 
weeTcs  in  one  or  more  newspapers  printed  and  issued  in 
the  said  city  of  New  York. 


S4i  ITotice  of  Sale  of  Bad  Debts. 

[Title  of  the  Cause.'] 

Notice  is  hereby  given,  that  by  virtue  of  an  order  ot 
the  Court,  ,  the  subscriber,  as 

receiverin  the  above-entitled  action,  will  sell  at  public 
auction  at  [the  Exchange  Salesroom,  'Eo.  Ill  Broadway, 
in  the  city  of  New  York]  on  the  day  of 

next,  at  o'clock  noon,  the  following  bonds, 

promissory  notes  and  book  accounts,  n  amely,  [Aere  de- 
scribe them  accurately  and  minutely']  which  sale  is  to 
be  entirely  for  cash. 

[Date.]  [Signature  of  receiver.] 

o5i  Skeleton  Form  for  Complaint  by  a  Receiver.(a) 

[Court^^ 

B.    C. 
as  receiver  of  the  property  of  C.  D. 

V. 

O.    D.    and 
Y.   Z. 


The  complaint  of  the  plaintiff  respectfully  shows : 

I.  That  on  the  day  of  »  18     ,  in 

(a)  The  receiver  must  establish  two  positions  to  give  liim  a  stunding 
In  court     1.  The  same  substantially  that  the  judgment  creditor  whom 
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an  action  in  the  Court  of  ^  A.  B. 

duly  recovered  a  judgment  [wMch  was  duly  given] 
against  tlie  above-named  defendant,  C.  D.,  for  the  sum 
of  dollars,  and  the  judgment  was  on  the  same 

day  docketed  in  the  office  of  the  clerk  of  the  said  county 
[or,  court],  [and  on  the  day  of  ,  18     , 

a  transcript  thereof  was  filed,  and  the  judgment  dock- 
eted in  the  county  of  ]  ;  that  thereafter,  on 
the  day  of  j  18  ,  an  execution  in 
due  form  upon  said  judgment,  was  duly  issued  against 
the  personal  and  real  property  of  the  defendant,  C.  D., 
to  the  sheriff  of  the  said  [or,  last-named]  county  in 
which  the  said  defendant  then  resided  [or,  had  a  place 
of  business]  which  execution  was  afterwards  returned 
wholly  unsatisfied;  and  the  said  judgment  remains 
wholly  unpaid. 

11.  That  after  the  return  of  said  execution,  and  upon 
an  affidavit  containing  the  aforesaid  facts,  supplementary 
proceedings  were  duly  instituted  in  the  said  action, 
against  the  above-named  defendant,  C.  Z*.,  at  the 
instance  of  said  A.  B.,  by  an  order  dated  the  day 

of  ,  18     ,  made  by  the  Hon.  J.  J.,  a  justice 

of  the  said  court  [or,  county  judge  of  the  county  of 
J,  at  tlie  city  of  ;  that  such  pro- 

ceedings were  regularly  had  therein,  that  on  the 
day  of  ,  18     ,  at  ,  by  an  order 

of  the  said  J.  J.  [or,  the  Hon.  ,  a  justice  of 

the  same  court,  before  whom  the  proceedings  were  regu- 
larly continued]  this  plaintiff  was  duly  appointed  re- 
ceiver of  all  the  property  and  effects  of  tlie  said  defen- 
dant, C.  B.    That  said  last-named  order  was  filed   and 

he  represents  would  have  to  establish.  3.  His  right  to  represent  the 
creditor.  The  allegations  of  the  judgment  and  execution  are  substan- 
tially the  same  as  those  in  the  afladavit  on  which  the  supplementary 
order  was  made. 


304  FORMS   FOR   PROCEEDINGS 

recorded  on  the  day  of  ,  18     ,  in 

the  office  of  tte  clerk  of  the  ,  county  of  , 

that  being  the  county  where  tlie  judgment  roll  [or,  c6c.] 
is  filed ;  and  a  certified  copy  thereof  delivered  to  this 
plaintijff,  who  thereupon,  and  before  the  commencement 
of  this  action,  gave  his  bond  required  by  said  order,  as 
such  receiver,  approved  by  the  said  justice  and  filed  the 
same  with  such  approval  in  the  office  of  the  clerk  of  the 
said  court  [or,  the  county  of  J. 

III.  [Here  allege  the  cause  of  aciion.] 

IV.  \Tke  jprayer  of  relief  ^^ 


061  Order  for  Receiver  to  pay  off  a  Judgment.(a.)(b) 

At  a  special,  &c.  [as  inform  12.] 

{Title  of  the  Cause.] 

It  appearing  to  the  satisfaction  of  tbe  court,  that  the 
defendant,  0.  D.,  is  indebted  to  the  plaintiff  on  the  judg- 
ment herein,  in  the  sum  of  dollars,  with  interest 
from  the  day  of  ,  18  ,  and  that  Ji.  C, 
the  receiver  appointed  in  supplementary  proceedings 
herein,  has  money  sufficient  to  satisfy  the  same,  it  is 
hereby  Ordered,  that  the  said  receiver,  on  having  tendered 
to  him  a  satisfaction  piece  [properly  acknowledged]  of 
such  judgment,  pay  its  amount  with  interest,  and  cancel 
the  said  judgment :  also  pay  the  plaintiff  on  his  receipt, 
or  that  of  his  attorney  dollars  for  his  costs  ; 
that  the  said  receiver  retain  dollars  for  his 
charges  and  commissions  ;  and  that  he  deliver  and  pay 
all  balance  of  moneys  and  effects  in  his  hands  to  the  said 
defendant.     And  that  he  take  receipts  for  all  he  shall  so 

(a)  This  form  is  from  Edwards  on  Receivers,  p.  391.  But  the  court 
■will  not  order  the  bond  to  be  surrendered  to  the  receiver  in  all  cases. 

(b)  The  receiver  is  not  obliged  to  pay  the  funds  to  any  party  or  per- 
son, without  an  order  of  court.    Edwards  on  Receivers,  p.  391,  497. 


IN   RECEIVERSHIP.  305 

pay,  upon  a  certified  copy  of  this  crder,  wLich  shall  be  a 
full  discharge ;  and  Ite  adding,  also,  thereon  a  receipt  for 
his  own  commissions  and  charges.  That  he  file  the  same 
with  the  clerk  where  his  bond  is  filed,  [and  that  the  said 
clerk  thereupon  cancel  the  receiver's  said  bond,  and  de- 
liver the  same  to  bim.](a) 


87i    Petition  that  Receiver  apply  Money  upon  the  Judgmenl^ 
or  for  Order  Determining  Priority  among  Creditors. 

To  the  Supreme,  <&c.  [as  inform  81]. 

{Title  of  the  CauseJ] 

The  petition  of  the  above-named  plaintiif  respectfully 
shows : 

I.  That  supplementary  proceedings  were  instituted 
in  this  action,  at  the  instance  of  the  plaintiff'  against 
the  defendant,  by  the  order  of  the  Hon.  J.  J.  [a  justice 
of  this  court],  bearing  date  the  day  of 

,18     ,  and  personally  served  on  the 
day  of  ?  18     ,  as  appears  by  the  affidavit 

of  service  annexed  to  the  same  ;  that  on  the  day 

of  J  18     ,  an  order,  of  which  a  copy  is  hereto 

annexed,  was  made  by  the  [said  justice]  appointing  Ji. 
C,  of  c&G.,  receiver  of  the  property  and  effects 

of  the  said  defendant,  which  order  was  duly  filed  and 
recorded  in  the  office  of  the  clerk  of  the  ,  county 

of  ,  where  the  judgment  roll  in  this  action 

(a)  The  motion  for  this  order  is  made  on  an  affidavit  or  petition,  the 
original  proceedings,  and  receiver's  certificate  of  having  money  in  his 
hands.  But  the  order  can  only  be  granted  thus  summarily  where  no 
other  liens  of  judgment  cre(3itors  exist,  or  where  the  priority  of  this  is 
undisputed ;  otherwise  notice  of  the  motion  should  be  given  to  the 
other  creditors  in  the  receivership.    Id.,  p.  498. 


20 
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[or,  the  transcript  of,  Sc]  is  filed ;  that  said  receiver 
thereafter  gave  tlie  requisite  bond,-vsrhich  was  duly  ap- 
pi-oved  and  filed  as  required  by  said  order,  and  entered 
upon  the  execution  of  his  said  trust. 

II.  That  he  has  funds  in  his  hands  applicable  to  the 
judgment  and  costs  herein,  as  appears  by  his  certificate 
hereto  annexed. 

in.  That  the  following  judgment  creditors  of  the  defen- 
dant, and  no  others,  as  your  petitioner  is  informed  and 
believes,  claim  to  have  some  lien  on  the  said  funds,  by 
reason  of  having  instituted  similar  proceedings  [or,  having 
commenced  creditor's  actions]  against  the  defendant  for 
the  like  purpose  of  reaching  his  property ;  to  vidt,  [here  give 
the  names  of  the  creditors,  and  when  their  respective 
proceedings  or  actions  %oere  comm.enced,  and  whether  the 
receivership  has  teen  extended  over  therrb\. 

lY.  Your  petitioner  is  advised  and  believes  that  he 
is  entitled  to  priority  in  payment  out  of  the  funds  afore- 
said in  preference  to  the  said  creditors. 

Wherefore,  your  petitioner  prays  that  this  court  may 
grant  an  order,  directing  the  receiver  herein  to  apply 
the  moneys  in  his  hands  to  the  payment  of  the  judgment 
herein  with  interest,  and  the  costs  allowed  your  peti- 
tioner in  the  order  of  receivership  herein,  or  so  much 
thereof  as  will  be  necessary  for  that  purpose  [or,  that 
this  court  order  a  reference  to  ascertain  the  amount  of  . 
the  respective  judgments  aforesaid,  and  the  priorities  of 
the  claimants  to  the  said  funds,  and  to  direct  the  applica- 
tion of  the  same  accordingly]  and  for  such  other  or  fui'- 
ther  order  as  may  be  j  ust. 

[Signature  1 
[Date.\ 

[  Verification  as  in  a  complaint^ 

[Annex  rec6iver''s  certificate.] 
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So.    Notice  of  Motion  for  Order  that  Receiver  apply  Funds 
on  the  Judgment. 

{^Title  of  the  Cause.'] 

Please  take  notice,  that  upon  the  supplementary  pro« 
ceedings  herein,  and  the  petition  of  ,  a 

copy  of  which  is  herewith  served,  the  undersigned  will 
apply  to  this  court  [at  a  special  term  to  be  held  at  the 
City  Hall,  in  the  city  of  JSTew  York]  on  the  day 

of  ,  18     ,  for  an  order  that  the  receiver  ap- 

pointed herein  apply  the  moneys  of  the  estate  of  the 
defendant,  C.  D.,  now  in  his  hands,  to  the  payment  of 
the  judgment  in  this  action,  and  the  costs  and  disburse- 
ments allowed  in  the  order  appointing  him  receiver,  or 
for  such  other  or  further  order  or  relief  as  the  court  may 
deem  just. 
\I)at6.] 

[Signature  of  attorney.] 

[Address.] 

B.  G.,  receiver,  and  the  other  creditors  in  interest. 


89>  Order  Directing  Receiver  to  apply  Funds  on  Judgment,  &o. 
At  a  special,  (&c.  [as  in  form  12.] 

[Title  of  the  Cause.] 

On  reading  and  filing  the  supplementary  order  made 
in  this  cause,  the  proof  of  service  of  the  same,  and  the 
affidavits  and  petition  used  on  this  motion,  and  after 
hearing  M.  N.,  of  counsel  for  the  plaintiif  in  favor  of 
the  motion,  and  0.  P  and  S.  T.  [representing  other  cred- 
itors] [or,  and  on  proof  of  due  service  of  notice  of  this 
motion,  no  one  appearing]  in  opposition  thereto. 

It  is  Ordered,  that  the  said  receiver  pay  to  the  plaia- 
tiff 's  attorney,  M.  J^-,  on  his  receipt,  dollars, 

the  costs  and  disbursements  allowed  the  plaintiff  in  the 
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supplementary  proceedings  in  this  action ;  and  tliat  [after 
retaining  tlie  sum  of  dollars,  for  his  charges 

and  commissions  to  this  date]  he  pay  the  balance  to  the 
plaintiff,  or  his  attorney,  on  his  receipt,  to  be  applied  as 
a  payment  on  the  said  judgment. 

And  that  he  take  such  receipts  upon  a  certified  copy 
of  this  order  [and  add  also  thereon  a  receipt  for  his  own 
commissions  and  charges] ;  and  that  he,  said  receiver,  be 
continued  in  his  duties  both  as  to  this  action  and  as  to 
others  over  which  he  has  been  extended. 


90i        Receiver's  Petition  for  leave  to  sell  Real  Property. 

[Same  as  in  form  81  to  the  (*),  then  continue  .•]  and 
where  the  said  defendant,  C.  D.,  then  resided,  and  the 
real  estate  hereinafter  mentioned  is  situated  \or,  and  a 
certified  copy  of  said  order,  was  on  the  day  of 

,  18     ,  also  filed  and  recorded  in  the  office 
of  the  clerk  of  the  ,  county  of  ,  where 

the  said  defendant,  C.  D.,  then  resided,  and  the  real  es- 
tate hereinafter  mentioned  is  situated.]  That  your  peti- 
tioner thereafter  gave  the  requisite  bond  with  sureties, 
which  was  duly  approved  and  filed  ;  and  he  is  acting 
under  the  trust  of  his  said  receivership. 

II.  Tiiat  it  appears  that  the  defendant  is  owner  of  cer- 
tain real  property  known  and  described  as  follows : 
{description  of  the  premises ;  and  state  also  what  interest 
the  defendant  has  in  it,  what  incumbrances  on  it,  and 
its  value ;]  and  that  your  petitioner  is  entitled  to  said 
property  as  such  receiver. 

III.  [State  reason  for  ashing  a  sale  j—e.  g.,  thus ;]  that 
your  petitioner  has  ibund  no  goods,  or  chattels,  or  choses 
in  action  of  the  said  C.  D.,  out  of  which  any  money  can 
be  made  by  collection,  suit  or  sale  ;  and  that  said  land 
is  the  only  available  property. 
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"Wherefore,  your  petitioner  asks  an  order,  allowing  hinj 
as  such  receiver,  to  sell  by  public  auction,  and  convey 
all  the  right,  title,  and  interest  of  the  said  C.  D.,  of,  and 
in  the  said  land  ;  and  that  the  said  O.  D.  join  in  such 
deed,  if  the  purchaser  require  it,  and  for  such  other  or 
further  order  as  may  be  just. 

{_Date.] 

[Signature  of  receiver.'] 

[Affidavit  as  to  a  complaint.'] 


91,  Order  AUoTving  Receiver  to  SeU.(a) 

At  [same  as  in  form  12]. 
[Title  of  the  Cause.] 

On  reading  and  filing  the  petition  of  B,.  C,  the  re- 
ceiver in  this  action,  asking  leave  to  sell,  c&c.  [here  recite 
sufficient  of  the  petition  to  show  its  .general  character]. 
and  proof  of  due  service  of  notice  of  motion  upon  the 
plaintiff  and  defendant ;  and  after  hearing  S.  8.,  of  coun- 
sel for  the  said  petitioner,  it  is  Ordered,  that  the  said  M. 
C,  as  receiver  herein,  do,  and  he  is  hereby  authorized 
and  allowed  to  sell  at  public  auction,  at  [the  Exchange 
Salesroom  in  the  city  of  New  York]  all  the  right,  title, 
and  interest  of  the  said  defendant,  V.  D.,  of  and  in  all 
that  certain  piece  or  parcel  of  land  [dtsorihe  the  same] ; 
that  the  sale  be  made  at  the  risk  of  the  purchaser,  for 
cash ;  that  the  said  receiver  shall  give  [three]  weeks' 
public  notice  of  the  time  and  place  of  such  sale,  in  [one] 
of  the  public  newspapers  in  the  [city  of  New  York]  at 
least  twice  in  each  week ;  and  that  the  receiver  execute  a 
conveyance  or  assignment  to  the  purchaser ;  and  that  the 
defendant  C.  D.,  if  required  by  the  purchaser,  join  in  the 
said  conveyance  or  assignment. 

(a)  From  Edwards  on  Receivers,  p.  486. 
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92i  Receiver's  Inventory  of  the  Debtor's  Property. 

[_TUle  of  the  Cause.] 

A  just  and  true  inventory  of  the  whole  real  and 
personal  estate  committed  to  the  care  of 
B.  C,  the  receiver  appointed  herein  under 
an  order  made  herein,  dated  the  day 

of  ,  18        ;  and  of  the  manner 

in  which  any  funds  under  his  care  and  con- 
trol, belonging  to  the  estate,  are  invested  ; 
with  the  income  or  profits  of  the  funds  or 
estate,  and  of  the  debts,  credits  and  effects, 
so  far  as  the  same  have  come  to  his  knowl- 
edge. 

Eeal  and  leasehold  estate  : 

\_Here  give  the  same  in  detail,  as ;] 
A  house  and  lot,  &c., 
A  lease  of,  &c., 

Merchandize  and  stock  in  trade,  at  No. 

Mortgages,  stock,  bonds  and  notes: 
A  mortgage  from,  &c., 
&c.,  &c. 

Book  debts,  due  or  owing  : 

E.  F.,  &c.,  owes  on  book  account, $ 

&c.,  &c. 
[Date.] 

[JR.  Ci],  Meoeiver. 

[  Venue.] 
a.  C,  the  receiver  in  the  above  action,  being  duly 
sworn,  says,  that  the  above  is  a  just  and  true  inventory  of 
the  whole  real  and  personal  estate  at  any  time  in  his  pos- 
session, or  committed  to  his  care  as  such  receiver ;  and  also 
ti-uly  shows  the  manner  in  which  any  and  all  funds  under 
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his  care  and  control,  belonging  to  tlie  said  estate,  are  in 
vested ;  and  of  tlie  whole  of  tlie  income  and  profits  of  the 
funds  or  estate,  and  of  the  debts,  credits  and  eifects,  so  far 
as  the  same  have  come  to  the  said  deponent's  knowledge. 

[Signature.] 
[Jurat.']  \ 


93i     Notice  of  Receiver's  Petition  for  Directions  as  to  Dis- 
tribution of  Assets,  &o.(^) 

[Title  of  the  Cause.] 

Please  take  notice,  that  upon  the  petition,  of  which 
the  within  is  a  copy,  and  upon  the  statement  of  facts, 
and  tbe  schedules  thereto  annexed  and  therein  referred 
to,  I  shall  apply  to  this  court  [at  a  special  term  thereof] 
to  be  held  at  ,  on  the  day  of  , 

18     ,  at  o'clock  in  the  noon,  for  an  order 

directing  what  course  I  ara  to  take  in  reference  to  tlie 
[uncollected  notes  and  acoounts,  and  the  furniture  in  my 
possession]  and  also  for  an  order  directing  a  reference  to 
take  my  account  as  receiver,  and  discharging  me  from 
further  liability,  and  also  for  an  order  determining  your 
respective  priorities,  and  my  duties  as  to  paying  your 
various  claims  out  of  the  surplus  that  may  remain  in  my 
hands,  or  out  of  any  other  moneys  that  I  may  collect. 

[Bate.'] 

[Signature  of  receiver.] 

[Address  to  the  parties  in  interest,  or  their  attorneys.] 


(i)  The  petition  and  papers  on  whioli  this  motion  is  founded,  should 
give  a  full  account  of  the  property  in  the  receiver's  hands,  and  con- 
cerning which  he  asks  instruction. 
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94.     Order  for  an  Extended  Receiver  to  pay  off  t3everal 
Judgments,  according  to  Priority.(a) 

At  a  special  term,  c&o.  [as  inform  12.] 

[Title  of  all  the  Actions.] 

It  appearing,  under  supplementary  proceedings  herein, 
that  the  receiver,  M.  C,  has  funds  sufficient  to  satisfy  all 
the  judgments  of  the  respective  plaintiffs;  it  is  hereby 
Ordered,  that  a  reference  be  had  to  B.  8.,  Esq.,  of  &c., 
who  as  referee,  shall  ascertain  the  amounts  of  such  re- 
spective judgments  and  the  priorities  of  the  respective 
plaintiffs  ;  that  the  said  receiver,  under  the  direction  of 
the  said  referee,  on  having  satisfaction-pieces  tendered  to 
him  [properly  acknowledged]  pay  the  amounts  so  ascer- 
tained, and  cancel  the  judgments  of  record ;  and  also  pay 
to  each  of  the  said  plaintiffs  the  amounts  allowed  to  him 
in  his  order  of  receivership,  as  costs  and  disbursements 
of  the  supplementary  proceedings  therein  [or,  and  also 
pay  the  sum  of  dollars,  as  costs  to  each  of  the 

said  plaintiffs,  A.  B.,  JE.  F.,  J.  KI\ ;  that  he,  the  said 
receiver,  pay  the  referee's  fees,  and  also  retain  such  rea- 
sonable amount  for  his  own  commissions  and  charges  as 
the  referee  shall  name  and  endorse  upon  a  certified  copy 
of  this  order.  Also,  that  the  receiver  take  receipts  for 
all  he  shall  so  pay  to  the  plaintiffs  and  referee  upon  the 
back  of  such  certified  copy,  which  shall  be  a  full  dis- 
charge. That  he  file  the  same  with  the  clerk  where  his 
bond  was  filed  [and  that  the  said  clerk  thereupon  cancel 
the  receiver's  last  bond  and  deliver  the  same  up  to  him]. 

(a)  This  form,  with  a  few  slight  alterations,  is  from  Edwards  on  Re- 
ceivers, p.  395. 
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y5i  AfBdavit  of  Receiver  to  his  Account.(a) 

{Title  of  the  Cause.] 
[  Venue.] 

-S.  C,  of  ,  receiver  of  the  property  and 

eifects  of  the  defendant,  C.  D.,  a  judgnaent  debtor,  being 
duly  sworn,  says : 

That  the  above  is  a  just,  full  and  true  inventory  of 
the  whole  real  and  personal  estate  and  effects  embraced 
by  this  deponent's  said  receivership  in  this  action  so  far 
as  the  same  have  ever  come  to  his  knowledge  and  pos- 
session ;  and  also  a  just  and  true  account  of  all  the  re- 
ceipts and  disbursements  on  account  of  the  said  estate, 
which  have  ever  been  received  or  paid  by  this  deponent, 
or  by  any  other  person  by  his  order  or  for  his  use.  Also, 
that  the  several  sums  of  money  mentioned  in  the  forego- 
ing accounts  to  have  been  paid  or  allowed  by  him  were 
actually  paid  or  allowed  by  him,  this  deponent,  for,  or 
on  account  of  the  said  estate.  And  this  deponent  further 
says,  that  he  does  not  know  of  any  error  or  omission  in 
the  said  foregoing  accounts  to  the  prejudice  of  any  of 
the  parties  in  the  said  cause. 

[Signature.] 

[Jurat.] 


96i  Reference  to  pass  Receiver's  Account.(b) 

[The  object  of  motion,  or  of  the  order,  may  be  stated 
thus :]  to  take  and  state  the  accounts  of  H.  C,  the  said 
receiver  in  this  action,  and  to  ascertain  and  report  to  the 

(a)  The  account  to  which  this  is  the  aflBdavit,  is  framed  like  the  ia 
ventory,  form  92. 

(t)  This  aud  forms  98  and  99  are  from  Ahiott's  Forms,  1523,  153G 
15a7. 


314  FORMS   FOR   PROCEEDINGS 

court  what,  if  any,  of  the  property  and  assets  in  question 
in  this  action,  remain  undisposed  of;  and  the  balance  of 
cash  remaining  in  his  hands,  after  making  all  just  allo\r- 
ances  to  said  receiver  for  the  costs  and  expenses  of  said 
receivership,  and  liis  commissions,  as  well  as  for  other 
disbursements  and  payments,  properly  made  by  him,  on 
account  of  said  trust-fund  [where  the  receiver  is  in  fault, 
and  the  motion  is  against  him,  add,  with  costs  of  this 
motion  to  be  paid  by  said  receiver  personally]. 


97.  Referees  Report  on  Receiver's  Account. 

\_Title  of  the  Cause.'] 
.     To  the  Court  of 

In  pursuance  of  an  order  made  in  the  above   action, 
hearing  date  the  day  of  ?  18     , 

whereby  &c.  \here  very  briefly  recite  order  of  reference] 
I,  the  subscriber,  referee  aforesaid,  residing  in  the  city 
of  [Albany]  have  been  attended  by  i?.  C,  the  receiver 
in  the  above  action  and  the  attorneys  of  the  respective 
parties ;  and  the  said  receiver  having  brought  be- 
fore me  his  accounts,  embracing  the  whole  of  his  receiv- 
ership from  first  to  last,  I  have,  in  the  presence  of  tlie 
said  receiver,  and  of  the  attorneys  of  the  plaintiff  and 
the  defendant,  proceeded  to  take  and  pass  the  said  ac- 
counts ;  and  I  find  tliat  the  said  receiver  hath  received 
by  and  out  of  the  estate  of  C.  D.,  over  which  he  was  ap- 
pointed, the  several  sums  of  money  set  out  in  his  said  ac- 
counts, as  having  been  received  by  him,  amounting  to- 
gether to  the  sum  of  dollars,  and  that  he  has 
paid  and  is  to  be  allowed  for  taxes,  &c.,  and  for  his  com- 
missions, or  salary  as  receiver,  and  for  fees  and  charges 
of  passing  his  accounts,  and  to  be  discharged,  the 
several  sums   of   money    set    out  in  his  said  accounts 
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as  having  been  paid  by  Mm,  amounting  together  to 
the  sum  of  dollars,  which  being  de- 

ducted from  the  said  sum  of  dollars,  redu- 

ces the  same  to  the  sum  of  dollars,  which 

is  the  clear  balance  remaining  in  the  said  receiver's  hands, 
and  to  be  paid  into  this  court.  And  in  pursuance  of  the 
aforesaid  order,  I  hereby  specify  days  within 

which  the  said  balance  shall  be  paid  in  by  the 
said  receiver,  to  the  credit  of  this  action. 

The  particulars  of  his  receipts,  payments  and  allowan- 
ces, appear  in  the  schedule  marked  A,  hereto  annexed. 
All  which  is  respectfully  submitted. 

[Beferee's  signature.'] 
[Bate.] 


98. 


Notice  of  Motion  to  Remove  Receiver. 


[The  object  of  motion  may  le  stated  thus  .•]  that  E.  C, 
appointed  receiver  in  this  action,  be  removed  [and  that 
it  be  referred  to  a  referee  to,  or,  that  the  court  do, 
appoint  a  substitute  in  his  place,  and  take  requisite  secu- 
rity], and  for  the  costs  of  this  motion  [to  be  paid  by  the 
said  a.  C.  personally]. 


99  ,  Notice  of  Motion  to  Discharge  Receiver. 

[The  object  of  motion  may  he  stated  thus ;]  that  H.  O., 
the  receiver  appointed  in  this  action,  be  discharged, 
and  that,  on  an  accounting  by  him,  and  a  delivery  of  all 
property  and  other  things  held  by  him  as  such  receiver, 
to  be  made  as  the  court  may  direct,  the  bond  entered  in- 
to by  him,  the  said  receiver  and  bis  sureties,  may 
be  vacated,  and  for  the  costs  of  this  motion. 
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100.  Order  disohEU-ging  receiver. 

At,  &c.  [as  in  form  12]. 
[Title  of  the  Cause.} 

On  reading  and  filing  the  report  of  E.  S.,  Esq.,  the 
referee  appointed  to  pass  the  final  accounts  of  li.  C,  tho 
receiver  in  this  cause,  and  the  certirficate  of  O.  L.  R, 
the  clerk  of  this  court,  that  the  said  receiver  has  paid  in 
the  arpount  of  balance  found  and  reported  to  be  in  his 
hands  by  the  said  referee,  and  proof  of  due  service  of 
notice  of  this  application  ;  on  motion  of  S.  S.,  of  counsel 
for  the  said  receiver,  it  is  Ordered,  that  the  said  H.  (?. 
be,  and  he  hereby  is,  discharged  from  all  the  duties  and 
responsibilities  of  his  said  receivership,  and  that  the 
bond  entered  into  by  E.  F.  and  K.  L.  as  sureties  for  him 
as  such  receiver  be,  and  the  same  hereby  is  vacated,  and 
they  are,  and  each  of  them  is,  discharged  from  all  responsi- 
bility and  liability  as  such  sureties  and  bondsmen.  \lf  a, 
new  receiver  is  appointed,  then  add  .•]  and  that  the  said 
-R.  O.  hand  over  to  the  said  new  receiver  all  documents 
and  papers  in  his  power,  or  under  his  control  relating  to 
such  -receivership. 


SECTIOIT    V. 

For  Proceedings  to  Punish  Disobedience  of  Process  and 
Orders. 

101.    Affidavit  of   Service   of   Order  to  Pay    Money.      Ante, 
pp.  68,  226. 

[Title  of  the  Oause.'\ 

[  Venue.] 

A.  B.,  being  duly  sworn,  says,  that  he  is  [the  attorney 

of]  the  above-named  plaintifi";  that  on  the  day  of 
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,18         ,  at  ,  Ho  served  upon 

C.  D.  atove-named,  a  copy  of  the  order  hereto  annexed 
\pr,  upon  Cr.  H.,  named  in  the  order  hereto  annexed,  a 
copy  thereof],  by  delivering  the  same  to,  and  leaving  it 
mth  him ;  and  at  the  same  time  and  place  he  showed 
him  the  said  order  hereto  annexed,  with  the  signature  of 
the  judge,  and  then  and  there  he  personally  (*)  demanded 
of  said  [C.  Z>.]  (f)  payment  of  the  moneys  [or,  costs]  men- 
tioned in  said  order  ;  but  said  \_G.  i?.]  has  neglected  and 
refused  to  pay  the  same,  or  any  part  thereof. 

[Deponent'' s  signature.'] 
[Jurat-I 

[Annex  order.] 


102i  Same  by  Third  Party.(tt) 

[As  in  form  101  to  the  (*),  omitting  allegation  that  h6 
is  the  attorney  or  plaintiff ,  then  continue :]  on  behalf  of 
the  above-named  A.  B.,  demanded  of  said  [C  BJ]  pay- 
ment of  the  moneys  [or,  costs]  mentioned  in  said  order ; 
but  said  [G.  Z>.]  has  neglected  and  refused  to  pay  the 
same,  or  any  part  thereof. 

Deponent  further  says  that  the  said  demand  was  made 
on  behalf  of  ^4.  B.  [the  attorney  of]  the  plaintiff  in  this 
action  ;  that  deponent  was  duly  authorized  to  make  such 
demand,  as  appears  by  the  power  of  attorney  hereto  an- 
nexed ;  and  at  the  time  of  making  said  demand  deponent 
stated  to  the  said  G.  D.  the  nature  of  his  authority,  and 
showed  him  the  said  power  of  attorney. 

[Depo7tenfs  signature.] 

[Jurat.] 

[Annex  order  and  power  of  attorney.] 

(a)  For  power  of  attorney,  see  form  73. 
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103.  Order  for  Precept  to  Commit  for  Non-Payment  of  Money  .(a) 
Ante,  pp.  193,  196. 

At,  &c.  [as  inform  12.] 
ITitle  of  the  Cause.] 

On  reading  and  filing  the  afiBdavit  of  ,  dated, 

the        day  of  ,  18        ,  showing  due  personal 

service  on  the  defendant  G.  D.  [or,  G.  B'.],  of  a  copy  of 
the  order  made  [by  Hon.  J.  J.,  a  justice  of  this  court,  in 
supplementary  proceedingsC")]  in  the  above  action,  on  the 
day  of  ,  18         ,  and.  also  showing  a  de- 

mand of  the  payment  of  the  money  mentioned,  in  the 
said  order,  of  said  G.  Z>.,  personally,  and  of  his  neglect 
and  refusal  to  pay  the  same,  or  any  part  thereof;  and  the 
costs  of  this  proceeding  to  compel  such  payment,  having 
been  fixed  by  the  court  at  dollars : 

Now,  on  motion  of  M.  JV.,  attorney  for  the  plaintiff,  it 
is  Ordered,  that  a  precept  be  issued  out  of,  and  under  the 
seal  of  this  court,  directed  to  the  sheriff  of  the  county  of 
,  commanding  him  to  take  the  body  of  the 
said  C  D,  if  he  shall  be  found  in  his  bailiwick,  and  com- 
mit him  to  the  common  jail  of  said  county  of  , 
and  to  keep  and  detain  him  therein  under  his  custody, 
until  he  shall  pay  the  sum  of  dollars  [or,  the 
amount  of  the  judgment  herein,  and  the  sum  of 

dollars,  the  costs  and  disbursements  allowed  in  the 
supplementary  proceedings  herein]  as  required  by  said 
order,  and  also  the  further  sum  of  dollars  for 

the  costs  and  expenses  of  this  proceeding  to  compel  such 
payment,  together  with  the  sheriff's  fees  on  such  precept. 

(a)  This  form  is  used  wlien  application  to  punish  is  made  to  the  court. 

(t>)  It  seems  to  me  no  more  necessary,  when  the  contempt  proceed- 
ings are  before  the  court,  to  recite  that  tlie  order  disobeyed  was  made 
in  supplementary  proceedings,  than  to  recite  that  an  injunction  vio- 
lated was  issued  in  provisional  remedies.  The  jurisdiction  of  the 
court  is  presumed,  when  it  is  alleged  that  the  ord'ir  was  made  in  an 
action  in  the  court. 
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lU4«    Precept  of  Commitment  on  Previous  Order.    Ante,  p.  196.  ! 

The  People  of  tlie  State  of  New  York,  to  the  sheriff  of  the 
,  county  of  ,  Greeting : 

[Seal.']     Whereas,  on  the         day  of  j  18      , 

by  a  certain  order  made  in  onr  Supreme  Court  [or,  other 
court;  or,  by  J.  J.,  Esquire,  a  justice  of  our  Supreme 
Court,  in  supplementary  proceedings  then  had  before 
him],  in  an  action  in  our  said  court,  at  the  instance  of 
A.  B.,  plaintiff,  against  G.  J).,  defendant,  it  was  Ordered, 
that  the  said  C.  D.  pay  to  the  said  A.  B.  [or,  M.  N.,  his 
attorney]  the  sum  of  dollars,  to  be  applied 

toward  the  satisfaction  of  the  judgment  against  him  in 
said  action,  and  the  costs  and  disbursements  allowed  in 
the  supplementary  proceedings  therein  [or,  the  amount  of 
the  judgment  against  him  in  the  said  action,  with  the  in- 
terest thereon,  to  wit :  the  sum  of  dollars,  and 
the  further  sum  of  dollars,  the  costs  and  dis- 
bursements allowed  in  the  supplementary  proceedings  in- 
stituted upon  said  judgment].  And  whereas,  we  have 
been  informed  in  our  said  court,  that  although  the  said 
sum  of  dollars  has  been  personally  demanded 
of  the  said  \_G.  Z*.]  by  or  in  behalf  of  said  A.  B.  \or,  M.  iV.] ; 
yet  said  [C.  Z>.]  has  hitherto  neglected  and  refused,  and 
still  neglects  and  refuses,  to  pay  the  same ;  and  whereas, 
the  costs  and  expenses  of  the  proceeding  on  the  part  of 
the  said  A.  B.,  to  compel  payment  thereof,  amount  to 
dollars : 

'Now,  therefore,  we  command  you  to  take  the  body  of 
the  said  [C.  I).']  if  he  shall  be  found  in  your  bailiwick, 
and  commit  him  to  the  county  jail,  of  the  ,  county 

of  ,  and  keep  and  detain  him  therein  under 

your  custody,  until  he  shall  pay  the  said  sum  of 
dollars,  for  the  said  moneys  [or,  for  the  amount  of  said 
judgment,  and  costs]  so  ordered  to  be  paid  ;  and  also  the 
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said  sum  of  dollars  for  the  costs  and  expensus 

of  the  proceeding  to  compel  such  payment,  together  with 
your  fees  on  this  writ.  And  you  are  to  make  and  retuTi 
to  oiu"  said  court  on  the         day  of  ,  18        , 

at  the  county  clerk's  office  in  said  county  of 
[or,  at  the  clerk's  office  of  our  said  court],  a  certificate  vn 
der  your  hand,  of  the  manner  in  which  you  shall  have  rx 
ecuted  this  our  writ ;  and  have  you  then  there  this  writ. 
Witness  J.  J.,  one  of  the  justices  of  our  said  court,  at 

,  the         day  of  ,  one  thousand  eigl.< 

hundred  and 

[O.  L.  K]  Clerk. 
[M.  JV.']  Attorney. 

\_Endorsed.'\ 

By  the  court, 

O.  L.  K,  Cleric. 


105i  Precept  of  Coimnitment  by  a  Judge.    Ante,  pp.  196  207. 

\Title  of  the  Cause.'] 
The  People  of  the  State  of  New  York,  to  the  sheriff  of 
county,  Greeting: 
Whereas,  a  judgment  was  duly  recovered  \hriefiy  recite 
the  facts  of  judgment  and  execution,  as  in  an  order  of 
warrant  under  §  292,  forms  6,  7,  11. 14]  ;  and  whereas, 
on  the  day  of  j  18    ,  the  undersigned, 

J.  J.,  a  justice  of  this  court,  did,  at  th?  village  of 

,  county  of  ,  upon  due  pi'oof  of  the 

aforesaid  facts,  make  an  order  instituting  supplementary 
proceedings  against  the  above  defendant,  C.  J).,  which 
order  was  duly  served  on  the  said  C.  D.,  by  showing  the 
same  to  him,  and  leaving  with  him  a  copy  thereof;  and 
whereas,  an  order  was,  on  the  day  of  , 

18        ,  made  in  the  said  proceedings  by  the  said  justice, 
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requiring  the  said  C.  D.  to  pay  to  the  plaintiff,  A.B.^  the 
sum  of  .     dollars  within  cla^ys,  which 

last-named  order  was  duly  served  on  the  said  C.  D.  on 
the  day  of  ,  18      ,  by  showing   the 

same  to  him,  and  leaving  with  him  a  copy  thereof;  and  a 
demand  of  the  payment  of  the  said  money  was  personally 
made  of  the  said  G.  D.,  by  or  in  behalf  of  the  said  A.  B., 
and  he  has  refused  and  neglected  to  pay  the  same,  or  any 
part  thereof;  and  whereas,  the  costs  of  this  proceeding  to 
compel  such  payment,  has  been  fixed  by  the  said  justice 
at  dollars 

Now,  therefore,  you  are  commanded  that  you  take  the 
body  of  the  said  C.  D.  if  he  shall  be  found  in  your  bailiwick, 
and  commit  him  to  the  common  jail  of  the  county  of 

,  and  keep  and  detain  him  therein  under  your  custody, 
until  he  shall  pay  the  said  sum  of  dollars  for  the 

said  moneys  so  ordered  to  be  paid ;  and  also  the  said  sum  of 
dollars  for  the  costs  and  expenses  of  the  proceeding 
to  compel  such  payment,  together  with  your  fees  on  this 
precept,  as  a  punishment  for  his  said  contempt ;  and  for 
such  arrest,  imprisonment  and  detention,  this  shall  be 
your  sufficient  warrant. 

Given  under  my  hand,  at  ,  in  the  county  of 

,  this        day  of  ,  18    . 

[Signature  of  judge.} 

[Signaimre  of  attorney.'] 


106i  Affidavit  of  Service  of  Order  to  Deliver  up  Property.   Ante, 

p.  155. 

[As  in  form  101  to  the  (f),  then  continue  .•]  the  de- 
livery of  the  property  mentioned  in  the  said  order  [or,  on 
the         day  of  ,  inst.,  at         o'clock 

noon,  at  ,  in  the  village  of  ,  he  per- 

sonally demanded  of  said  C.  D.  the  delivery  of  the  prop- 
erty, &C.J,  but  he  refused  to  deliver  the  same,  or  any  part 
21 
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thereof.  Or  {at  the  time  as  above  stated)  this  Jeponent  at- 
tended at  No.  street,  prepared  to  receive  and 
remove  the  property,  &c.,  and  waited  there  a  full 
hour  after  said  time,  but  said  0.  D.  did  not  appear,  nor 
any  person  for  him,  nor  has  said  property  or  any  part 
thereof,  been  delivered  to  deponent.] 

\Jurat^  SJDejgonenfs  signature^ 


107.  Same,  by  a  Third  Person. 

\_As  in  previous  form  106,  with  the  averment  of  agency, 
and  on  whose  hehalf  the  demand  was  made,  given  inform 
102 ;  or  in  whose  'behalf  he  attended  to  receive  the  jprop- 
erty:\ 


108i    Same,  of  Non-Attendanoe  of  the  Debtor,  or,  &c.,  Pursuant 
to  Order. 

\_Title  of  the  Cause.] 
[  Venue.] 

M.  N.,  being  duly  sworn,  says,  that  he  is  the  attorney 
for  the  plaintiff  herein ;  that  he  did,  on  the  day  of 

,18      ,  at  o'clock  noon, 

attend  before  the  Hon.  J.  J.,  one  of  the  justices  of  this 
court  \or,  before  R.  8.,  Esq.,  the  referee  named  in  the  an- 
nexed order]  at  ,  and  there  remained  for, 
[half  an]  hour,  prepared  to  take  the  examination  of  C. 
D.  [or,  G.  H^,  pursuant  to  the  annexed  order;  that  dur- 
ing that  time  the  said  C.  D.  failed  to  appear  before  the 
said  judge  [or,  referee]  at  the  place  aforesaid  ;  and  depo 
nent  further  says,  that  at  the  said  time  and  place,  he 
caused  the  said  C.  D.  to  be  duly  called,  but  said  C.  D. 
failed  to  appear ;  whereupon  the  deponent  caused  his  de- 
fault to  be  duly  noted  by  the  said  justice  [or,  referee]. 

[Deponenfs  signature.] 
[Jurat.] 
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lUi/i      Order  to  Sho-w  Cause  -ro-hy  Disobedience  of  an  Order 
should  not  be  Fuiiished.(a)     Ante,  p.  197. 

[^Title  of  the  Cause.\ 

Upon  the  annexed  \naine  the  affidavits  and  papers  on 
which  the  order  is  founded']  \Qi  \_U.  D.,  the   defendant], 
show  cause  before  me  at  the  chambers  of  this  court  at 
the  City  Hall  in  the  city  of  [New  York]  on  the 
day  of  ,  inst.,  at  o'clock 

noon,  why  he  should  not  be  punished  for  his  alleged  mis- 
conduct in  [here  state  the  misoonduot,  as:']  disobeying 
the  annexed  order  by  failing  to  appear  before  me  at  the 
time  and  place  in  said  order  required. 

I  further  order  that  copies  of  the  papers  on  which  this 
motion  is  made  be  served  with  it  on  the  defendant. 

[Date.]  [Signature  of  judge.] 

[Attorney's  signature.] 

llUi  Order  thereon  Adjudging  the  Offender  Guilty,  and  directing 
Punishment,  by  the  Court.(b)    Ante,  pp.  197,  206. 

At,  dao.  [as  inform  12]. 

[Title  of  the  Cause.] 

O.  D.,  the  defendant,  [or,  O.  H.,  the  person  named  in 
the  order  hereinafter  mentioned]  having  appeared  to 
show  cause  why  he  should  not  be  punished  for  certain 
misconduct  alleged  against  him,  pursuant  to  an  order 
of  this  court,  dated  the  day  of  inst., 

and  after  hearing  M.  JV.,  for  the  plaintiif,  and  0.  P.,  for 
the  said  [O.  D.]  :  it  is  hereby  considered  and  adjudged 
that  the  said  [O.  D.]  is  guilty  of  a  contempt  in  having 
wilfully  disobeyed  the  annexed  order,  dated  , 

18     ,  by  failing  to  appear  before  the  Hon.  , 

(a)  An  order  to  show  cause  before  court,  must  be  made  by  the  court 
6  Sow.,  350 ;  7  Abb.,  76,  81. 

(b)  For  process  of  commitment  on  this  order,  see  form  138. 
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a  justice  of  this  court  [or,  li.  -S'.,Esq.,  the  referee  named 
i)i  the  said  order]  at  the  lime  and  place  in  said  order 
required,  and  that  such  misconduct  was  calculated  to,  or 
did  actually,  defeat,  impair,  impede  or  prejudice  the 
rights  of  the  plaintiff  herein. 

And  it  is  further  considered  and  adjudged  that  the 
said  [C.  Z>.]  for  his  misconduct,  be  imprisoned  in  the 
common  jail  of  the  ,  county  of  ,  for 

days  ;  and  further,  that  he  pay  to  the  clerk 
of  this  court,  a  fine  of  dollars,  for  the  plain- 

tiff herein(»)  to  satisfy  his  costs  and  expenses  in  the 
premises  ;  and  that  he  stand  committed  to  the  common 
jail  of  the  ,  county  of  ,  until  the  said 

fine  be  paid  ;  and  that  a  warrant  issue  to  carry  tliis  judg- 
ment into  effect. 


Ill,    Notice  of  Motion  for  an  Attachment.    Ante,  p.  199. 

\_TltU  of  the  Cause.'] 

Please  take  notice,  that  upon  the  annexed  \here  name 
the  papers  on  which  tht  motion  is  to  he  mad^  j — thus:'] 
order  of  the  Hon.  J.  J.,  a  justice  of  this  court,  and  the 
affidavits,  of  which  copies  are  herewith  served  on  you, 
the  undersigned  will  move  this  court,  at  a  special  term, 
to  be  held  [or,  the  justice  of  this  court,  sitting  at  the 
chambers  thei-eof  ]  at  the  City  Hall,  in  the  city  of 
,  on  the  day  of  next,  at 

o'clock  noon,  or  as  soon  thereafter  as  counsel  can 

be  heard,  that  an  attachment  as  for  a  contempt  be  issued 
against  you  to  bring  you  before  this  court  [or,  the  said 
justice]  to  answer  for  your  misconduct  in  disobeying  the 
annexed  order  by  failing  to  appear  before  the  said  J.  J. 

(»)  If  the  creditor  has  sustained  any  loss  by  the  misconduct  of  the 
accused,  tlio  order,  in  that  respect,  should  run  as  in  form  134. 
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[or,  before  B.  S.,  Esq.,  the  referee  named  in  the  said 

«^'der]  at  the  time  and  place  in  said  order  required. 

[Bate.] 

[Signature.] 
lAaaress.] 


liZi    Order  to  sho-w  Cause  why  aa  Attachment  should  not 
Is3ue.(a)    Ante,  p.  199. 

[Title  of  the  Cause.] 

Upon  the  [here  name  the  papers  on  which  the  order  is 
made, — as :]  supplementary  proceedings  herein,  the  an- 
nexed order  made  by  me,  and  the  affidavit  of  , 
let  G.  S.,  the  party  mentioned  in  the  said  order,  show 
cause  before  rae  at  my  chambers  at  the  county  court- 
house, in  the  village  of                                   ,  county  of 

,  on  the  day  of 

inst,  at  o'clock  noon,  or  as  soon 

thereafter  as  counsel  can  be  heard,  vrhy  an  attachment 
should  not  issue  against  him,  and  he  be  punished  as  for 
a  contempt  for  his  alleged  misconduct  in  neglecting  and 
refusing  to  deliver  to  the  plaintiff,  A.  B.  [or,  the  receiv- 
er, a.  C]  the  property  mentioned  and  described  in  the 
said  order  [or,  in  disposing  of  the  property  mentioned 
in  the  aforesaid  affidavit  in  violation  of  an  injunction 
heretofore  granted,  and  duly  served  on  him]. 

And  it  is  further  Ordered,  that  copies  of  the  affidavits 
and  other  papers,  on  which  this  motion  is  founded,  bo 
served  on  the  said  defendant  personally  with  this  order. 

[Date.] 

[Signature  of  judge.] 

[Signature  of  attorney.] 

(a)  See  NoU  (a),  page  837. 
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113,      Order  for  an  Attachment  by  the  Court.(a)    Ante,  p  200. 

At  a  [as  inform  12]. 

[Title  of  the  Cause.] 

Ou  reading  and  filing  the  affidavit  of  [A.  B.,  above- 
named  plaintiff]  showing  due  personal  service  on  [the  de- 
fendant, O.D.]  of  the  order  made  [by  Hon.  J.  J.,  a  jus- 
tice of  this  court,  in  supplementary  proceedings]  in  this 
action,  on  the  day  of  ,  18     ,  requiring 

the  said  O.  D.  to  deliver  certain  personal  property  there- 
in specified  to  the  plaintiff,  A.  B.,  and  also  showing  a 
demand  of  said  property  personally  of  the  said  G.  D.,  and 
his  neglect  and  refusal  to  deliver  the  same  or  any  part 
thereof ;  and  on  motion  of  M.  JV.,  attorney  for  the  plain- 
tiff, after  hearing  0.  P.,  for  the  said  defendant ;  it  is 
Ordered,  that  an  attachment  as  for  a  contempt  be  issued 
against  the  defendant,  (7.  D.,  returnable  at  the  next  [or, 
a]  special  term  of  this  court,  to  be  held  at  tlie  [City  Hall, 
in  the  city  of  ISTew  York]  on  the  day  of  , 

18      .     And  it  is  further  Ordered,  that  the  said  O.  D.  be 
held  to  bail  on  said  attachment,  in  the  sum  of 
dollars. 


114.    'Writ  of  Attachment;    Endorsement;    and  OfiHoer's 
Return.    Ante,  p.  200. 

[Seal.]  The  People  of  the  State  of  New  York,  to  the 
Sheriff  of  the  ,  county  of  ,  Greeting  : 

We  command  you,  that  you  attach  [C.  D.],  so  as  to 

have  his  body  befoi'e  our  [Supreme]  Court,  at  a  special 

(a)  This  is  framed  after  Gmry's  form,  274,  and  Barbour's,  471 ;  and 
may  be  used  when  the  supplementary  proceedhigs  under  subd.  2, 
g  292,  are  taken  before  the  court,  or  when,  as  in  the  Supreme  Court, 
First  Judicial  District,  the  court  entertains  the  proceedings  to  punish 
a  disobedience  of  an  order  of  a  judge. 
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term  thereof,  to  be  held  at  the  [City  Hall,  in  the  city  of 
New  York]  on  the  day  of  >  18     ,  at 

o'clock  noon,  there  to  answer  unto  us,  as  well  as 

'touching  the  contempt  which  he,  as  is  alleged,  has  com- 
mitted against  us,  as  also,  such  other  matters  as  shall 

•then  and  there  be  laid  to  his  charge,  and  further  to  per- 
form and  abide  such  order  as  our  said  court  shall  make 
in  this  behalf.  And  have  you  then  there  this  writ ; 
and  make  and  return  a  certificate,  under  your  hand,  of 
the  manner  in  which  you  shall  have  executed  the  same. 
Witness,  J.  J.,  one  of  the  justices  of  our  said  court  at 
,  the  day  of  ,  18     . 

G.  L.  K.,  Clerk. 
M.  i\r..  Attorney. 

{Attachment  indorsed,  thus ,']    Issued  by  the  special 

order  of  the  court.     Hold  the  defendant  to  bail  in  the 

sum  of  dollars. 

{GlerTHs  signature.] 

Sheriff's  Return  to  Attachment. 

[If  the  attachment  is  served  and  hail  given,  the  return 
is ;]  I  have  attached  and  let  the  defendant  at  large  on 
bail ;  and  the  bond  taken  by  me  is  herewith  returned. 

{Signature  of  sheriffs 

\If  the  defendant  cannot  he  found,  the  return  is ;]  Not 
found. 

[If,  ujoon  the  defendants  arrest,  hail  is  not  given,  the 
return  is  .•]  By  virtue  of  the  within  attachment,  I  have 
arrested  the  defendant,  C.  D.,  and  for  want  of  bail  have 
him  now  in  custody  before  the  court. 

\If  the  attachment  has  heen  placed  in  the  sheriff''s 
hands  at  too  late  a  time  to  execute  it  hefore  return  day, 
the  return  is ;]  The  within  attachment  was  not  received 
by  me  in  time  to  arrest  the  defendant  thereon,  and  bring 
him  before  the  court  on  the  return-day  thereof. 
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\Ij  the  defendant  is  already  in  custody,  the  return  is ;] 
I  have  arrested  the  defendant  on  the  within  writ ;  but 
he  is  now,  and  was  before  such  arrest,  in  my  custody,  by 
virtue  of  [an  execution]  against  his  body,  issued  out  of 
the  Supreme  Court  at  the  suit  of  E.  F. 


llO,  Attachment  Issued  by  a  Judge  at  Chambers.    Ante,  p.  200. 

{Title  of  the  Cause?!^) 
The  People  of  the  State  of  New  York  to  the  Sheriff  of  the 
,  county  of  ,  Greeting : 

Whereas,  a  judgment  was  duly  recovered  [briefly  recite 
the  facts  of  the  judgment  and  the  execution,  as  in  an  or- 
der or  the  warrant  under  §  292].      And  whereas,  on  the 
day  of  ,  18     ,  the  undersigned   J.   J, 

[judge  of  Kings  county,  at  the  city  of  Brooklyn  in  said 
county],  upon  due  proof  of  the  aforesaid  facts  [and  of  the 
fact  that  G.  H.,  of  said  county,  had  property  of  the  de- 
fendant G.  D.  in  his  hands],  did,,  at  the  instance  of  the  said 
plaintiff,  make  an  order  requiring  the  said  G.  JD.  [or,  G. 
HJ]  to  appear  before  him  [or,  before  R.  S.,  Esq.,  referee 
named  in  said  order],   at  ,  in  the  [said  city 

of  Brooklyn],  on  the  day  of  ,18     ,  at 

o'clock  noon,  to  make  discovery  on  oath 

concerning  his  property  [or,  to  answer  on  oath  concerning 
certain  property,  which,  as  alleged,  he  unjustly  refused  to 
apply  upon  the  said  judgment ;  or,  to  answer  on  oath  con- 
cerning certain  property  in  his  hands  belonging  to,  and 
debts  due  from  him  to,  the  said  G.  D]., 

And  whereas,  the  said  order  was,  on  the  day  of 

(a)  When  the  attachment  is  agamst  a  person  not  a  party  to  the  orig- 
inal suit,  it  should  be  entitled :  "  The  People  of  the  State  of  New 
York  ex  rel.  A.  B.  against  Q.  K"    Ante,  p.  201. 
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,18  ,  duly  served  upon  the  said  G.  D.  by 
showing  the  same  to  him,  and  personally  leaving  with 
him  a  copy  thereof. 

And  whereas,  the  said  did,  on  the  said  re- 

turn day  of  said  order,  and  for  one  [half]  hour  after  the 
time  named  therein,  fail  to  appear  before  the  said  judge 
\pr,  before  ,  Esq.,  the  referee  aforesaid]  at  the 

place  aforesaid  :(*) 

Now,  therefore,  you  are  hereby  commanded  to  attach 
said  C.  D.  so  as  to  have  his  body  before  the  undersigned 
J.  J.  [judge  of  Kings  county,  at  his   chambers  in   the 
county  court  house,  city  of  Brooklyn,  in  said  county],  on 
,  the         day  of  ,  18     ,  at  o'clock 

noon,  there  to  answer  unto  us  as  well  touching  the  con- 
tempt which  he,  as  is  alleged,  has  committed  against  us, 
as  also  such  other  matters  as  shall  then  and  there  be  laid 
to  his  charge ;  and  further,  to  perform  and  abide  such  or- 
der as  the  said  judge  shall  make  in  this  behalf,  and  have 
you  then  there  this  writ,  and  make  and  return  a  certificate 
under  your  hand,  of  the  manner  in  which  you  shall  have 
executed  the  same.(t) 

Given  imder  my  hand,  this         day  of  j  18     , 

at  the  [city  of  Brooklyn]. 

[Signature  of  judge.'] 

[Indorsed^    Let  the  defendant  give  security  for  his  ap« 
pearance,  by  bond  in  the  penalty  of  dollars. 

[Signature  of  judge."] 
IDate.} 
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116.    Attachiuent  for  Disobedience  of  Order,  issued  under  the 
Seal  of  the  Court.(a) 

[As  inform  115  to  the  (f),  with  the  seal  of  the  court, 
and  substituting  "  HonP  for  "  undersigned^''  then  con- 
tinue .•]  Witness,  tlie  Hon.  J.  J.,  jiistice  of 

court,  at  tlie  ,  in  the  county  of 

,  this        day  of  ,  18     . 

By  the  court, 

\JSignatii/re  of  clerk.'] 
[Signature  of  attorney.] 

[Indorsement  on  this  writ,  thus :] 

[Title  of  the  Cause.] 

Attachment.  The  within  writ  of  attachment  is  hereby 
allowed.    Admit  to  bail  in  dollars. 

[Signature  of  Judge.] 
[Date.] 

By  the  special  order  of  the  court. 

[Signature  of  clerk.] 

1 17i  Bond  on  Attachment.    Ante,  p.  201. 

Know  all  men  by  these  presents,  that  we,  C  D-,  of  the 
town  of  ,  and  M  F.  and  K.  L.,oi  the  same 

place,  merchants,  are  held  and  firmly  bound  unto  S.  H. 
F.,  sheriff  of  the  ,  county  of  , 

and  his  assigns,  in  the  penal  sum  of  dollars, 

to  be  paid  to  the  said  S.  B.  F.,  sheriff,  as  aforesaid,  and 
his  assigns.  For  which  payment  well  and  truly  to  be 
made,  we  bind  ourselves  jointly  and  severally,  and  our, 
and  each  of  our,  heirs,  executors  and  admin  istratois,  firmly 

(a)  This  form  is  after  Abbotts'  forms  Nos.  1883  and  1884.  It  is  used 
in  the  first  district  in  supplementary  proceedings  at'  cliambers.  It  is 
essentially  a  process  issuing  out  of  court,  somewhat  like  a  writ  of 
habeas  corpus.  I  think  it  is  not  the  proper  warrant  when  the  contempt 
proceedings  are  before  a  judge  at  chambers.    Ante,  p.  200. 
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by  these  presents.      Sealed  with  our  seals,  and  dated  the 
day  of  ,  18     . 

"Whereas,  the  above-named  O.  D.  has  been  arrested  -up- 
on an  attachment  issued  out  of  the  [Supreme  Court  of  the 
State  of  New  York],  [or,  by  the  Hon.  J.  J.,  county  judge 
of  the  county  of  J,  in  a  proceeding  as  for  a  contempt 

for  disobedience  to  an  order  [requiring  him  to  deliver 
certain  property  therein  mentioned  to  A.  B.']  made  in  sup- 
plementary proceedings  in  an  action  in  said  court  [or,  in 
the  court  of  J,  in  which  said  A.  B.  is  plain- 

tiff, and  O.  D.  is  defendant,  and  is  now  in  the  custody  of 
the  said  S.  H.  F.,  as  sheriff  as  aforesaid.  Now,  there- 
fore, the  condition  of  this  obligation  is  such,  that  if  the 
above-bounden  C.  D.  will  appear  on  the  return  of  said  at- 
tachment at  the  next  [or,  a]  special  term  of  this  court,  to 
be  held  [or,  before  the  Hon.  J.  J.,  the  said  judge  of  the 
county  of  ]  at  ,  in  the 

,  on  the  day  of 

next,  [at  o'clock  in  the  noon,] 

and  answer  to  the  said  alleged  contempt,  and  abide  the 
order  and  judgment  of  the  court  [or,  said  judge]  thereup- 
on, then  this  obligation  to  be  void,  otherwise  to  remain  in 
fuU  force  and  Yirtue.  [Signatures  of  oUigors.} 

Sealed  and  delivered  in  the  ) 

presence  of  W.  S.  j 


118.    Order  for  Alias  Attachinent  -ro-here  Defendant  fails  to 
Appear.(a)    Ante,  p,  202. 

At  a,  (&c.  [as  in  form  12]. 
[Title  of  the  Cause.'] 
The  sheriff  of  the  county  of  ,  having  returned 

(a)  When  the  contempt,  proceedings  are  before  a  judge  at  chambers, 
there  is  no  need  of  this  order,  but  the  alias  attachment  should  embrace 
the  substance  of  it. 
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the  writ  of  attachment  heretofore  issued  in  this  action, 
against  the  above-named  defendant,  C.  J).,  by  which  re- 
turn it  appears  that  the  defendant  was  arrested,  and 
afterwards  set  at  liberty  on  bail,  and  that  the  bond  given 
by  the  said  C.  D.  has  been  duly  returned  by  the  said 
sheriff;  and  the  said  defendant  being  now  called  in  open 
court,  and  failing  to  appear,  it  is,  on  motion  of  M.  N., 
attorney  for  the  plaintiff'.  Ordered,  that  an  alias  attach- 
ment issue  against  the  said  C.  D.,  directed  to  the  said 
sheriff,  returnable  before  the  next  [or,  a]  special  term  of 
this  court,  to  be  held  at  the  ,  on  the 

day  of  next,  at        o'clock  noon. 

And  it  is  further  Ordered,  that  the  said  C.  D.,  be  held 
to  bail  on  the  said  attachment,  in  the  sum  of 
dollars. 

119,  Alias  and  Pluries  Attachments. 

[Same  as  in  form,  114  or  115,  except  after  the  words, 
"  We  command  you,"  inform  114,  or,  "  You  are  hereby 
commanded,"  in  form  115,  insert,  for  alias  attachment:'] 
as  you  were  before  commanded  ;  [and  for  pluries  attach- 
ment, insert:']  as  you  were  oftentimes  before  commanded. 

120.  Order  on  Defendant's  Appearance,  and  directing  Inter- 

rogatories to  be  filed.(a)    Ante,  pp.  202,  203. 

[Title  of  the  CaMse.](b) 

The  defendant,  O.  D.,  being  now  in  attendance  under 

(a)  This  form  will  suffice  for  an  order  made  in  court,  or  by  a  judge 
out  of  court,  according  as  tie  contempt  proceedings  are  in  or  out  of 
court, 

(i>)  If  the  attachment  is  issued,  or  the  contempt  proceedings  taken, 
against  a  person  not  a  party  to  the  original  suit,  then  this  order  and 
all  the  subsequent  proceedings  should  be  entitled :  The  People  of  the 
State  of  New  York  ex  rel  A.  B.  against  Q.  S. 
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the  attachment  heretofore  issued  in  this  proceeding  [or, 
personally  appearing  upon  an  order  to  show  cause  why- 
he  should  not  be  punished]  and  denying  the  alleged  con- 
tempt, Ordered,  that  tlie  plaintiff  do  forthwith  [or,  with- 
in days]  file  in  the  oiiice  of  the  clerk  of  this  court 
[or,  with  me,  at  my  chambers]  interrogatories  touching 
the  alleged  contempt,  and  serve  a  copy  thereof  upon  the 
said  C.  D.  [or,  upon  the  attorney  of  the  said  C.  I).]  and 
that  the  said  O.  D.  file  his  answers  on  oath  to  such  in- 
terrogatories in  said  clerk's  office  [or,  with  me,  at  my 
chambers]  within  days  thereafter  ;  and  that  the 
further  proceedings  herein  stand  adjourned  till  the 
day  of  >  18  ,  at  o'clock  noon,  at 
[the  chambers  of  this  court.  City  Hall]  in  the 
of 

[And  it  is  further  Ordered,  that  it  be  referred  to  H.  S., 
Esq.,  counsellor  at  law,  residing  in  the  county  of 

,  to  examine  the  said  defendant  on  oath,  upon  the 
said  interrogatories ;  and  to  take  such  further  proofs  as 
either  party  may  produce  before  him,  in  relation  to  the 
misconduct  alleged,  and  that  he  report  such  answers  and 
proofs  to  this  court,  or,  to  me.J 

And  it  is  further  Ordered,  [that  the  said  defendant  at- 
tend before  the  said  referee,  in  the  custody  of  said  sher- 
iff;] and  that  the  said  sheriff  detain  the  said  defendant 
in  his  custody  until  the  further  order  in  the  premises. 


121'  Interrogatories  to  be  Administered  to  Defendant,    Ante, 

p.  202. 

[_Title  as  in  last  form.] 

Interrogatories  to  be  administered  to  C  D., 
above-named,  touching  a  contempt  al- 
leged against  him  for  the  [state  what, 
thus;]  disobedience  of  an  order  requir- 
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ing  him  to  deliver  certain  property  to 
A.  B.,  made  [in  supplementary  pro- 
ceedings] in  this  action  ;  which  inter- 
rogatories are  hereby  exhibited  pursu- 
ant to  an  order  of  [this  court]  dated 
the  day  of  ,  18     . 

First  Interrogatory.  Were  you,  or  were  you  not,  on 
or  about  the  day  of  last,  or  at  any  other 

and  what  time,  served  with  a  copy  of  an  order  requiring 
3'ou  to  deliver  certain  personal  property  to  A.  £.,  made 
in  supplementary  proceedings,  in  this  cause,  on  the 
day  of  ,  18      ?    Was,  or  was  not,  such  order 

served  upon  you  by  showing  you  the  original  order 
signed  by  the  judge  granting  the  same,  an'd  leaving  with 
you  a  copy  thereof?  [or,  by  delivering  to,  and  leaving 
with  you,  a  copy  of  said  order,  certified  by  the  clerk  of 
this  court?]  When,  and  by  whom,  was  this  service 
made  ? 

Answer  this  interrogatory  fully  and  part^cularl}^ 
Second  Interrogatory.    [Proceed  as  above  with  sucli 
questions  as  will  show,  or  tend  to  show,  the  defendant 
guilty  of  the  misconduct  charged^ 

122  i  Answers  to  Interrogatories.     Ante,  p.  202. 

[Title  as  in  the  interrogatories.] 

The  answer   and   examination   of   G.   D., 
above-named,   to    the    interrogatories 
exhibited  by  the  plaintiff  for  his  exam- 
mation,  pursuant  to  an  order  dated  the 
day  of  ,  18     . 

First.  To  the  first  interrogatory,  this  examinant  an- 
swers and  says,  that,  dso.  [insert  the  defendants  answer 
to  the  questions ^ut  to  him.'] 

[Jurat.]  [Signature  of  0.  Z>.] 

[E.  S.,  referee.] 
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123i  Order  Discharging  Attachment.(a) 

[Title  as  inform  120,  and  note.] 

On  readicg  and  filing  the  answer  of  C.  D.,  to  the  in- 
terrogatories filed  against  him  in  this  cause,  and  on  mo- 
tion of  0.  P.,  of  counsel  for  the  said  G.  D.,  it  is  Ordered, 
that  the  attachment  issued  in  this  cause  be,  and  the  same 
is  hereby  discharged. 


124.  Order  Convicting  Defendant  of  Contempt,  by  the  Court. 
Ante,  p.  206. 

At,  (Sic.  [as  inform  12.] 

[Title  as  in  120,  and  note.] 

A  writ  of  attachment  having  been  heretofore  issued 
out  of  this  court  against  the  defendant,  C.  D.,  for  his 
contempt  in  disobeying  the  order  requiring  him  to  deliv- 
er certain  personal  property  to  the  above  plaintiif,  J..  B., 
made  [by  the  Hon.  J.  J.,  a  justice  of  this  court]  in  sup- 
plementary proceedings  in  this  action  on  the  day 
of  ,  18  ;  which  attachment  was  directed  to 
the  sheriff  of  the  county  of  ,  and 
returnable  on  the  day  of  inst. ;  and  the 
sheriff  having  returned  that  he  had  attached  the  said  C. 
D.,  and  had  let  him  at  large  on  bail  [or,  and  had  him  in 
custody  before  the  court]  aiid  the  said  G.  If.,  having  ap- 
peared personally  before  the  court ;  and  interrogatories, 
specifying  the  facts  and  circumstances  alleged  against 
him,  having  by  order  of  the  court  been  filed,  and  a  copy 
thereof  having  been  served  on  him,  the  said  G.  J),  [or, 
on  the  attdrney  of  said  G.  D.]{*)  and  it  having  been  re- 
ferred to  a.  S.,  Esq.,  to  examine  the  said  G.  D.  on  oath 
upon   such  interrogatories,  and  take  such  further  proofs 

(a)  If  this  order  is  made  by  the  court,  it  is  60  entitled  (see  form  13) ; 
if  by  the  judge,  he  signs  it. 
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as  either  party  might  produce  before  him  in  relation  to 
said  alleged  contempt ;  and  the  said  referee  having  made 
his  report,  and  it  appearing  to  the  court  from  such  report 
jind  the  answers  and  proofs  thereto,  and  the  original  affi- 
davits on  which  said  attachment  issued,  that  the  said  G. 
D.  is  (t)  guilty  of  the  contempt  charged  against  him  in 
the  proceedings,  and  that  such  misconduct  was  calculated 
to,  or  did  actually  defeat,  impair,  impede  or  prejudice 
the  rights  of  the  plaintiff  above-named : 

Now,  on  motion  of  M.  JV.,  attorney  for  the  plaintiff,  it 
is  Ordered,  that  a  fine  of  dollars  be,  and  the 

same  is  hereby  imposed  upon  the  said  C.  D.,  for  his  mis- 
conduct, to  be  paid  by  him  to  the  said  plaintiff  to  indem- 
nify the  latter  for  his  actual  loss  or  injury  produced  by 
the  said  misconduct ;  and  further,  that  he  [said  C.  D.'\ 
pay  to  the  plaintiff  the  costs  and  expenses  of  these  pro- 
ceedings, amounting  to  the  sum  of  dollars. 

It  is  further  ordered  and  adjudged,  that  the  said  C 
D.  stand  committed  to  the  common  jail  of  the  county  of 
,  until  the  fine  imposed  as  afore- 
said, together  with  the  said  costs  and  expenses,  shall  be 
fully  paid,  unless  sooner  discharged  ;  and  that  a  warrant 
issue  to  carry  this  order  into  effect. 


125.    Another  Form  of  Order,  without  Reference.    Ante, 
p.  202,  and  1  Duer,  571,  note. 

l^As  in  form  124  to  the  (*),  then  continue:']  and  he 
having  been  required  to  answer,  and  having  answered 
the  same  ;  and  several  affidavits  and  papers  touching  the 
said  contempt  having  been  produced  and  read ;  and 
counsel  as  well  for  the  said  [relator]  as  the  said  C.  D., 
having  been  heard,  and  mature  deliberation  thereupon 
had: 
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It  is  now  here  considered  and  adjudged  that  the  said 
O.  D.  has  been  and  is  {^proeeed  from  (f)  in  form  124,  to 
the  end  of  it.1 


Same,  as  for  Criminal  Contempt    Ante,  p.  205. 

[As  in  form  124  or  125,  to  the  end  of  the  finding  /  the 
judgment  may  run  thus  ,•] 

And  it  is  further  considered  and  adjudged  that  the 
said  O.  D.  for  his  misconduct  be  imprisoned  in  the  com- 
mon jail  of  the  county  of  ,  for  the  period 
of                          days  ;  and  further,  that  a  fine  of 

dollars  be,  and  the  same  is  hereby  imposed  upon 
said  C.  D.,  for  his  said  misconduct,  and  that  he  stand 
committed  to  the  common  jail  of  the  county  of 
,  until  the  said  fine  be  paid. 

And  it  is  further  considered  and  adjudged,  that  the 
sum  of  dollars,  part  of  said  fine,  be  paid  over 

to'the  said  A.  £.,  or  his  attorney,  to  satisfy  his  costs  andi 
^  expenses  in  the  premises ;  and  that  the  residue  of  said. 
fine  be  paid  to  the  clerk  of  this  court,  to  be  disposed  of; 
according  to  law,  and  that  a  warrant  [c&c,  to  the  endj. 

ill.  Another  Torm  of  Order  by  Court.(a) 

I       At,  &c.  [as  inform  12]. 

[Title  of  the  Cause.] 

On  reading  and  filing  the  affidavit  and  order  for  the  ex- 
amination of  the  defendant,  0.  D.,  and  proof  of  due  service 
of  thesame  upon  the  said  C.  D.,  and  the  evidence  taiien 
therein,  whereby  it  appears  that  tlie  said  O.  D.  has  vio- 
lated the  injunction  made  in  this  action  on  tlie  day 

(a)  This  form  is  framed  after  the  decision  of  Reynolds  v.  McElhone, 
30  Sow.,  454,  with  such  additions  as  are  suggested  by  the  cases  of 
the  People  v.  Nevins,  1  Bill,  154, 158  ;  and  Pitt  v.  Davison,  37  Barb.,  97. 
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of  ,  18      ,  aud  incorporated  in,  and  served 

Willi  the  aforesaid  order,  by  paying  out  and  disposing  of 
the  sum  of  dollars,  since  the  said  order  was 

served  as  aforesaid,  and  while  it  was  in  full  force,  and 
that  he  is  guilty  of  the  contempt  charged  against  him, 
and  that  such  misconduct  was  calculated  to,  and  did  ac- 
tually impair,  defeat,  impede  or  prejudice  the  rights  of 
the  plaintiff  herein  ;  Now,  on  motion  of  M.  JV.,  attorney 
for  the  plaintiff,  after  hearing  0.  P.,  attorney  for  said  C. 
D.,  who  personally  appears  before  the  court  in  this  pro- 
ceeding, it  is  Ordered,  that  a  fine  of  dollars 
[continue  as  in  form  124,  from  the  same  place  to  the 
end'l. 


lS8i  Warrant  of  Commitment.(a')    Ante,  p.  206-7. 

The  People  of  the  State  of  New  York  to  the  Sheriff  of 
the  ,  county  of  ,  Greeting : 

[jSeaZ.]  Whereas,  on  the  day  of  , 

18     ,  by  an  order  made  by  the  [Supreme  Court,  at  a 
special  term  thereof,  held]  at  the  court-house  in 

,  on  the  day  of  5  18     ,  in  an 

action  depending  therein,  wherein  A.  B.  was  plaintiff, 
and  C.  D.,  defendant,  it  was  Ordered,  that  the  said  O. 

(a)  A  far  more  circumstantial  writ  is  often  used  in  supplementary  ' 
proceedings,  similar  to  that  in  form  129.  But  I  tiiink  it  useless  verbi- 
age, when  the  contempt  proceedings  are  before  the  court.  When  sup- 
plementary proceedings  under  subd.  3,  §  293,  are  instituted  before  the 
court,  the  enforcement  of  its  orders  therein  comes,  of  course,  within 
the  ordinary  procedure.  "When  the  court,  as  in  the  first  district,  as- 
sumes the  authority  of  enforcing  obedience  to  an  order  made  by  a 
member  thereof,  then,  at  farthest,  the  only  additional  fact  to  be  shown 
is,  that  the  order  was  made  in  an  action  in  that  court,  by  a  member 
thereof;  and  thereupon,  its  general  powers  over  the  subject,  and  the 
ordinary  intendment  of  jurisdiction  at  once  attach,  precisely  as  in  any 
other  proceedings  as  for  contempt  before  the  court. 
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D.  be  committed  to  the  common  jail  of  said  county, 
there  to  remain,  charged  with  the  contempt  mentioned 
in  said  order  [for  the  period  of  days,  and]  until 

he  should  have  paid  the  fine  therein  imposed  upon  him 
for  his  misconduct,  amounting  to  dollars,  together 

with  the  costs  and  expenses  of  the  proceedings  for  such 
misconduct,  amounting  to  the  sum  of  dollars  ; 

and  that  a  warrant  issue  to  carry  the  said  order  into 
eifect : 

Now,  therefore,  we  command  you,  that  you  take  the 
body  of  the  said  C.  D.,  and  him  safely  and  closely  keep 
in  your  custody  in  the  common  jail  of  the  , 

county  of  ,  [for  the  period  of  days, 

and]  until  he  shall  have  fully  paid  the  fine  imposed,  as 
aforesaiJ,  to  wit,  the  sum  of  dollars,  and  also  the 

costs  and  expenses  aforesaid,  amounting  to  dollars, 

with  your  fees  hereon,  or  until  the  said  G.  J),  shall  be 
discharged  by  the  further  order  of  the  court.  And  you 
are  to  return  this  writ,  and  to  make  and  return  to  our 
said  court  a  certificate,  under  your  hand,  of  the  manner 
in  which  you  shall  have  executed  the  same. 

Witness,  J.  J.,  one  of  the  justices  of  our  said  court,  at 
,  the  day  of  ,  18     . 

[C.  L.  K,  CleTTc:\ 
\M.  W.,  Attorney.'] 
[Indorsed.'] 

By  the  special  order  of  the  court. 

[(7.  L.  K.,  Clerk] 


129«  'Warrant  of  Commitment  by  a  Judge  upon  Attacbmenb 
Ante,  p.  207. 

\_Title  of  the  Cause.] 

l^As  in  "  attachment,'"  form  115  to  the  (*),  then  con- 
tinue ;]  And  whereas,  a  warrant  of  attachment  was  there- 
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after  issued  by  the  said  judge,  and  directed  to  the  sheriff  of 
the  county  of  ,  commanding  him 

to  arrest  the  said  C.  D.,  and  bring  him  before  the  said 
judge  on  the  day  of  ,  18     ,  at 

o'clock  noon,  to  answer  the  aforesaid  misconduct ; 

and  the  said  sheriff  returned  that  he  had  attached  the 
said  C.  D.,  and  let  him  at  large  on  bail,  and  the  said  C. 
D.  has  appeared  before  said  judge ;  and  interrogatories, 
specifying  the  facts  and  circumstances  alleged  agaiast 
him,  have  been  filed  by  the  order  of  the  said  judge,  and 
a  copy  thereof  served  on  the  said  C.  D.,  who  has  been  re- 
quired to  answer,  and  has  answered,  the  same ;  and  sev- 
eral afiidavits  and  papers  touching  the  said  contempt  have 
been  produced  and  read  ;  and  after  hearing  (*)  M.  N.,  at- 
torney for  the  said  plaintiff,  and  O.  P.,  attorney  for  the 
said  G.  D.,  and  mature  deliberation  thereupon  had,  it  is 
considered  and  adjudged  that  the  said  0.  D.  is  guilty  of 
the  contempt  charged  against  him,  and  that  such  miscon- 
duct was  calculated  to,  or  actually  did,,  defeat,  impair,  im- 
pede or  prejudice  the  rights  [or,  remedies]  of  the  said 
plaintiff: 

Now,  therefore,  you  are  hereby  commanded,  that  you 
take  the  body  of  the  said  V.  Z>.,  and  him  safely  and 
closely  keep  in  your  custody,  in  the  common  jail  of  the 
county  of  ,  for  the  period  of 

days,  for  his  said  misconduct,  and  until  he  shall 
have  fully  paid  the  sum  of  dollars   to   the 

plaintiff  herein,  to  indemnify  him  for  his  actual  loss  or  in- 
jury produced  by  said  misconduct,  which  fine  is  hereby 
imposed  therefor,  and  until  he  shall  pay  to  the  said  plain- 
tiff the  further  sum  of  dollars  to  satisfy  his 
costs  and  expenses  of  these  proceedings,  with  your  fees  here- 
on ;  or  until  the  said  C.  D.  shall  be  discharged  by  the  fur- 
ther order  in   the   premises;    and  for  such  arrest,  im 
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prisonment  and  detention,  this  sliall  be  your  sufficient 
warrant. 

Given  under  my  hand,  at  the  ,  the  da^ 

of  ,18     . 

[^Signature  of  judge.] 
[Date.] 

[Signature  of  attorney?^ 


I30i    Warrant  of  Commitment  by  a  Judge  lyjon  Order  to  Show 
Cause.    Ante,  pp.  197,  207. 

{Title  of  the  Cause.'] 
[Ag  in  "  Attachment^''  form  116,  to  the  (*),  then  con- 
tinue .•]  And  whereas,  an  order  was  thereafter  made  that 
said  G.  D.  show  cause  before  the  said  justice  why  he 
should  not  be  punished  for  the  aforesaid  alleged  miscon- 
duct, which  order,  with  copies  of  the  papers  on  which 
it  was  founded,  was  duly  served  on  the  said  O.  D.,  who 
has  personally  appeared  on  the  return  of  said  order  before 
the  said  justice,  and  after  [proceed from  the  (*),  in  form 
129  to  the  end  of  ifi]. 


131 1  Attaolunent  against 'Witnesses.    Ante,  p.  209. 

[Z.  /5.]     The  People  of  the  State  of  New  York,   to   the 
Sheriff  of  the  county  of  ,  Greeting : 

We  command  you  to  attach  E.  F.,  of  ,  and 

forthwith  [or,  on  the  day  of  ,  inst,  at 

o'clock  noon],  bring  him  before  one  of  the 

justices  of  our  Court  at  a  special  term,  at 

[the  place  where  the  court  is  held],  to  answer  for  his  mis- 
conduct in  not  obeying  our  writ  of  subpena  to  him  directed, 
and  on  him  duly  served,  commanding  him  to  appear  be- 
fore the  Hon.  J.  J.,  a  justice  of  said  court,  on  the  day 
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of  J 18     ,  at  the  place  aforesaid,  and  give  evidence 

on  the  part  of  the  [plaintiff]  in  certain  supplementary  pro- 
ceedings before  the  said  justice,  between  A.  B.,  plaintiff, 
and  G.  D.,  defendant ;  and  have  you  then  there  this  writ. 

Witness,  J.  J.,  Esq.,  one  of  the  justices  of  our  said  court, 

at  J  the        day  of  ,  18     . 

[Signature  of  clerk.] 
[Signature  of  attorney.] 

[Indorsed.] 

Allowed  the  day  of  ,  18    , 

[Signature  of  judge.] 


\oa.    Orders,  Sec,  "when  Proceedings  are  continued  before 
Different  Judges. 

[  When  proceedings  are  conducted  before  different  judges 
of  the  same  court,  as  in  the  first  district,  the  presumption 
seems  to  ie,  that  they  are  regularly  continued,  and  it  is 
for  the  defence  to  impeach  that  regularity.  To  this  effect 
is  Dresser  v.  Yan  Pelt,  15  How.,  19.  But  if  this  pre- 
sumption should  not  exist,  then  it  is  only  necessary  to  allege 
or  recite  something  lihe  this :]  that  the  proceedings  were 
regularly  continued  at  the  time  and  place  named  before 
the  Hon.  J.  J.,  a  justice  of  the  same  court. 
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Abahbonmeiit  terminates  proceedings  as  well  as  order,  43. 
what  is,  as  held  in  N.  T.  Superior  Court,  43. 
Abatement.    See  supplementary  proceedings  and,  338. 
Absence  of  debtor.    See  "Adjournments." 

creditor.    See  "Power  of  judge."   "  Opening  defaults, 
judge,  proceedings  should  not  fall,  45. 
why  not,  45. 
rule  in  first  district  in  such  case, 
referee,  proceedings  do  not  fall,  45. 
AccoimTiNG,  by  receiver,  175. 
Acknowledgment  of  bond  of  receiver,  144 
Adjotjbnments,  Judge  may  malje,  41. 

may  do  so  by  a  general  order  posted  up,  46 
Parties  may  adjourn,  41. 
so  may  their  attorneys,  235. 
but  not  to  office  of  attorney,  41. 
what  parties  cannot  adjourn,  as  held,  43. 
Beferee  may  adjourn,  105. 
may  in  party's  absence,  105. 
but  not  indefinitely,  105. 
what,  a  good  ground  for  adjournment,  105. 
Order  of,  need  not  be  served  on  party  if  present,  42. 
should  be,  if  absent,  to  bring  into  contempt,  41, 105. 
in  what  case  need  not  so  be  served,  42. 
to  examine  witness,  need  not  be  served  on  debtor,  46. 
must  be  regularly  made,  41. 
may  be  regularly  made  in  debtor's  absence,  46. 
debtor  should  be  notified  of  adjournment,  48. 
Admissions  by  attorney,  285. 
of  contempt,  198. 
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Afpidavitb,  amendment  of.    See  "  Amendments." 
for  costs,  186. 
"  injunction,  178. 
on  motion  to  discharge  person  imprisoned  for  contempt, 

210. 
for  m-der,  under  subd.  1,  §  393,  9. 

who  must  make  this  afiBdavit  ?  39. 
must  connect  himself  with  the  matter,  29. 
how  residence  and  place  of  business,  or  non-resideace,  to 

be  alleged,  29. 
how  judgment  and  execution  against  joint  debtors,  30. 
how  facts  are  to  be  alleged,  30. 
what  must  be  alleged  when  judgment  is  of  court  of  record, 

30. 
judgment  must  be  truly  described,  81. 
need  not  allege  judgment  is  for  $25,  31. 
need  not  state  present  residence  of  debtor,  31. 
same  about  place  of  business,  and  non-residence  ?  33. 
must  allege  every  necessary  fact  for  order  from  a  county 

judge,  in  what  case  ?  32. 
not  so  strict  for  order  from  Supreme  Court  justice,  32. 
what  must  be  alleged,  when  judgment  of  inferior  court,  33. 
must  show  judgment  for  $35  exclusive  of  costs,  32. 
sufficient  if  this  fact  appears  on  face  of  affidavit,  32. 
should  state  judgment  was  duly  given  or  made,  33. 
for  order  under  subd.  2,  §  292,  61. 
same  as  for  order  under  subd.  1,  61. 
must  state  where  debtor  resides,  61. 
must  be  satisfactory  on  two  points,  61. 
is  similar  to  that  in  non-imprisonment  act  proceedings,  63. 
rules  of  proof  for  warrant  in  latter  proceedings,  62. 
on  information  and  belief,  no  proof,  62. 
when  such  affidavit  may  be  used,  63. 
degree  of  proof  in  officer's  discretion,  63. 
fact  of  property  to  be  clearly  stated,  63. 
property  must  be  described,  63. 
must  be  equitable  or  concealed,  63. 
if  neither,  court  or  judge,  no  jurisdiction,  63. 
Ownership  of  property  must  be  shown,  65. 
what  need  not  be  alleged,  65. 
must  show  debtor  unjustly  refuses  to  apply  property  on 

judgment,  65. 
no  jurisdiction  when  this  is  not  stated,  65. 
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Affidavits,  DemanS  for  the  property  must  be  alleged,  65. 
for  order  under  §  294,  93. 

how  and  by  whom  made,  93. 
what  facts  to  be  alleged,  93. 
residence  of  third  party  to  be  stated,  94. 
what  allegations  as  to  notice  to  debtor,  94. 
"  "  "     property  or  debt,  94. 

ten  dollar  clause  applies  to  debt  only,  94. 
for  order  for  delivery  of  property,  155. 
"       "     allowing  receiver  to  sue,  160. 
"       "     by  court  appointing  receiver,  172. 

"     to  compel  person  to  furnish  sheriff  with  certifi- 
cate, &c.  (§  236),  240. 
proceedings  as  for  contempt,  197-9. 
service  of  order,  40. 
for  warrant  of  arrest,  subd.  4,  §  293,  76. 
who  may  make  this  aiHdavit,  76. 
same  facts  as  for  the  order  represented  by  warrant,  76. 
what  two  facts  must  be  satisfactorily  proven,  76. 
facts  must  be  positively  sworn  to,  77. 
same  facts  as  for  writ  ne  exeat,  76. 
same  facts  nearly  as  for  order  of  arrest  or  attachment, 
77. 
what  facts  to  be  shown  as  to  property,  77. 
what  kinds  of  property,  77. 
fact  of  concealing,  when  shown,  78. 
what  may  be  an  unjust  refusal,  78. 
execution  returned  should  be  so  stated,  78. 
what  facts  cannot  be  stated  alternately,  78. 
Agent  may  be  appointed  by  receiver,  155. 

how  appointed,  153. 
Allbsations.    See  "  Affidavit." 
Ambndmbnts,  court  may  allow  what,  214 
judge  "  "     "  "     214. 

he  cannot  amend  what,  214,  221. 

may  allow  bond  or  undertaking  to  be  amended,  228 
interrogatories  may  be  amended,  203. 
Ahitoitt,  snrplus  of,  may  be  reached,  how,  120. 
charged  on  real  estate,  reachable,  110. 
Appbais,  330. 

from  judge's  order  to  special  term,  231. 
"        "  "  general  term,  230. 

order  must  first  be  entered,  330. 
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APPEAiiS,  order,  where  entered,  230. 

from  ex  parte  order  to  general  term,  2;?2. 

may  apply  to  judge  who  made  it,  or  to  special  term 
to  vacate,  331. 
in  proceedings  under  §  394,  to  what  court,  85. 
from  referee,  107,  330. 

how  made,  107. 
in  wTiat  cases  appeals  lie. 

from  order  refusing  to  punish  contempt,  333. 
"        "  "        to  appoint  receiver,  333. 

■'       "  "       attachment  against  witness,  233. 

"        "     dismissing  proceedings,  233. 
In  what  eases  no  appeal,  233. 

what  orders  were  deemed  discretionary  and  unap- 
pealable, 233. 
from  irregularities  waived,  no  appeal,  315. 
who  may  appeal,  283. 

assignee  of  judgment  may,  233. 
representative  of  deceased,  what  must  do  first,  233. 
who  cannot  appeal, 

attorney  cannot,  233. 

debtor  cannot  in  proceedings  under  §  294,  when,  233. 
order,  what,  appellate  court  will  make  in  contempt  proceed- 
ings, 233. 

in  other  cases,  233. 
Appeabance  of  debtor  should  be  personal,  when,  40. 
some  one  may  appear  for  him,  41. 
by  attorney,  235. 
by  a  party,  what  it  means,  41. 
Application.    See  "  Motion." 
Approval  of  receiver's  bond,  144. 
Appohttmbnt  of  Receiver.    See  "  Receiver." 
Arhest.    See  "  Warrant  of." 

Assignment  of  property  to  receiver,  creditor's  bill,  6. 
"  "  may  be  compelled,  148. 

but  is  not  necessary  of  property  in  this 
State,  148. 
Assignee  of  Judgment  may  institute  proceedings,  18. 
property  in  name  of  creditor,  30. 
may  institute  them  in  his  own  name,  SO. ', 
may  sue  out  warrant  of  arrest,  76. 
may  appeal,  233. 
Attachments.    See  "  Warrant  of,"  to  punish  conteinpt. 

Against  property,  not  after  judgment,  243. 
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Attachment  against  property  does  not  abate   proceedings  under 

§  294,  98. 
Attokubt  and  ComrsBL  in  supplementary  proceedings,  234 

recognized  in,  234. 

what  acts  of  bind  paity,  385. 

what  acts  o^  do  not,  285. 

what  papers  may  be  served  on  attorney,  2Z5. 

what  papers,  &c.  cannot,  235. 

Bail  on  attachment,  200. 
'Buih.    See  "  Creditor's  bill." 
Bond  of  Receiver,  143. 

must  give  before  he  can  act,  148. 

what  to  contain,  and  how  executed,  144. 

to  whom  executed,  144. 

how  acknowledged  or  proved,  144. 

must  be  approved,  144. 

penalty  in  bond,  how  much,  144. 

how  many  sureties,  and  in  what  to  justify,  144. 
Bbbach  of  Contract.    See  "  Damages." 

of  Injunction.    See  "  Injunction." 

Choses  in  Action.    See  "  Damages." 
Contempt,  proceedings  for,  188. 

nature  of,  188. 

important  part  of  supplementary  proceedings,  188. 

who  may  punish  for,  189. 

(1)  judge  whose  order  has  been  disobeyed,  189. 

(2)  judge  who  may  continue  proceedings,  189. 
practice  in  case  of  continuance,  189. 

(8)     meeessor  in  office  of  judge  whose  order  has  been  diso- 
beyed, 190. 

(4)  Supreme  Court  justice,  when  the  proceedings  have  been 

transferred  to  him  from  county  judge  (§  293),  192. 

(5)  Court  for  disobedience  to  order  of  a  judge,  192. 

But  only  when  proceedings  are  In  an  action  in  the 
same  court,  208. 
'  (a)  C*urt  in  proceedings  under  subd.  3,  §  392, 198. 

(b)  "    for  disobedience  to  subpena,  208. 

(c)  "  "  to  order  under  §  336,  344. 
Referee,  misconduct  toward,  is  a  contempt  toward  the 

court  or  judge  that  appointed  him,  193. 
It  is  similarly  punished,  193. 


348  INDEX. 

Contempt.    Who  may  prosecute  contempt  proceedings,  193. 
AcU  that  are  thus  puniahable,  193. 
Befusal  to  answer  a  proper  question,  193. 
"     to  pay  judgment  and  costs,  193. 
Violation  of    injunction,    tliough    not    duly   seryed, 
when,  193. 
Failure  to  attend  on  an  adjourned  day,  194. 
AcU  not  punishable  thus,  194. 
inability  to  state  encumbrance  on  land,  194 
"      to  comply  with  order,  when,  194. 
other  instances,  194. 
"What  must  he  shown,  105. 

suflBcient  continuity,  195. 
Order  disobeyed  duly  served,  195. 

Other  instances,  195. 
But  judge  may  determine  against  party's  oath,  that  he 

can  obey  order,  and  punish  him,  196. 
Method  of 'procedure  to  punish,  196. 
That  prescribed  by  the  Revised  Statutes,  196. 
(1)  Misconduct  in  immediate  view  of  court  summarily  pun- 
ished, 196. 
(3)  Disobeying  order  to  pay  money,  196. 
What  this  order  should  specify,  197. 

(3)  By  order  to  show  cause,  197. 

(4)  "    warrant  of  attachment,  197. 

Copies  of  moving  papers  to  be  served,  197. 

Proceedings  bj'  order  to  show  cause,  197. 

If  party  fails  to  show  cause,  he  may  be  punished  forth- 
with, 197. 

Also  if  he  admits  tlie  acts  of  contempt,  199. 

If  he  denies  contempt,  matter  may  be  determined  with- 
out interrogatories,  198. 

By  a  reference,  198. 

Contrary  views  held,  198. 

Course  pursued  under  creditor's  bill,  199. 

Orden'  to  show  cause,  how  served,  199. 

Attachment,  199. 
Nature  of,  199. 

Only  to  bring  person  into  court,  199. 
May  be  issued  in  first  instance,  197. 
Usual  course  is  by  notice  of  motion,  or  order  to  sho«r 

cause,  199. 
Course  in  first  district  is  by  notice  of  motion,  199. 
Copies  of  moving  papers,  when  may  be  served,  197. 
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CoNTEMTT.  Upon  heariag  of  motion,  when  -wUl  attachment  be  granted, 

199. 
What  must  he  shown  to  allow  attachment,  199. 
How  issued  by  the  Court,  200. 
What  it  should  contain  and  recite,  200. 
In  proceedings  before  judge,  how  issued,  200. 
Needs  no  seal  or  clerk's  signature,  200. 
Proceedings,  title  of,  201. 

"         on  return  of  attachment,  201. 
When  only  can  party  be  punished,  202. 
Interrogatories,  what  to  speciy,  203. 
Within  what  time  to  be  filed,  203. 
What  remedy  has  party  if  not  filed,  303. 
Copy  to  be  served  on  accused  party,  203. 
Answers,  how  and  within  what  time,  303. 
Penalty  for  failure  to  answer,  303. 
To  what  matter  interrogatories  to  be  confined,  30S. 
Defective,  may  be  amended,  in  what,  303. 
All  material  interrogatories  to  be  answered,  203. 
Kow  Oourt  proceeds  to  decide  after  interrogatories  are 

answered,  303. 
What  proofs  may  be  considered,  203. 
Tieference  may  be  ordered,  203. 
Proceedings  before  referee,  303. 
Witnesses  to  be  produced  and  examined,  304. 
Bef creels  Report,  what  must  contain,  304 
Proceeding  if  accused  found  guilty,  304. 
Fine  or  penalty,  how  much,  304. 
I'o  indemnify  creditor,  for  what,  304. 
Counsel  fees  may  be  allowed,  205. 
What  actual  losses  are,  205. 
If  none,  creditor  still  entitled  to  his  costs  and  expenses, 

205. 
imprisonment  may  be  ordered  till  fine  is  paid,  &o.,  205. 
criminal  contempt,  what  is,  205-6. 

"  "         what  penalty  may  be  imposed,  305. 

"  "         fine  goes  to  people,  206. 

excuse  of  acting  under  advice  of  counsel,  305. 
order  of  conviction,  &c.,  206. 

must  be  entered  when  matter  before  the  court,  308. 

what  it  should  recite,  306. 

jurisdiction  should  appear  on  its  face,  306. 

what  it  should  contain,  206. 

How  fine  should  be  specified,  206. 
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Contempt,  to  whom  fine  directfid  to  he  paid,  206. 

proceedings  before  judge,  no  order  entered,  306. 
warrant  of  commitment,  307. 
what  it  is,  307. 

how  issued,  when  proceedings  before  court,  307. 
on  what  founded,  307. 
jurisdiction  should  appear  on  its  face,  307. 
when  issued   by  judge,  what  it  should  recite  and 

show,  307. 
needs  no  seal  or  clerk's  signature,  207. 
warrant  issued  in  the  name  of  the  people,  307. 

is  directed  to  what  sheriff,  307. 
rules  of  contempt,  proceedings  apply  equally  to  Judge 

and  court,  308. 
rule  or  order  of  commitment,  defendant  may  be  com- 
mitted by,  207. 
witness,  how  proceeded  against,  208. 
must  be  punished  by  court,  308. 
how  summarily  proceeded  against,  309. 
when  attachment  issues  in  first  instance,  309. 
when  must  proceed  by  order  to  show  cause,  309. 
how  moving  papers  to  be  served,  309. 
how  to  proceed  in  first  district  when  the  examina 

tion  before  judge,  309. 
how  in  otlier  cases,  310. 

at  bar  the  same  procedure  as  in  other  contempts,  310. 
CoNTiNUA:ffCE  of  proceedings  before  another  judge,  13. 

what  only  is  requisite  for,  in  first  district,  13. 
before  successor  of  county  judge,  13. 

"     supreme  court  justice  from  county  judge,  14 
under  Code,  §  404,  14. 

how  notice  of  motion  should  run,  where  continu- 
ance is  authorized,  189. 
CoNTramTY  of  proceedings,  40. 

what  acts  will  destroy  or  preserve  it,  41. 

sufficient  continuity  to  be  shown  for  punishing  contempt^ 

195. 
not  lost  by  death,  retirement  or  absence  of  judge,  191. 
CoNTBACT,  damages  for  breach  of,  is  reachable.  111.  siwhich 

so,  also,  debtor's  interest  in,  for  purchase  of  land.  111. 
Corporations,  no  proceeding  against,  under  §  393. 

may  be  proceeded  against  under  §  294,  84. 
who  must  appear  and  answer  for  corporation,  89. 
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CORPORATioiTS,  proceedings  under  §  394  may  be  taken  on  judgments 
against,  87. 
foreign  corporations  especially,  91. 

what  property  of,  may  be  seized  by  attachment 

and  execution,  245. 
how  reached,  345. 

certificate  of,  may  be  compelled,  245. 
Costs.    Section  301, 184. 

who  may  have,  184. 

two  classes  of  persons,  184. 

when  allowed,  184. 

at  the  close  of  the  proceedings,  184. 

when  might  third  party  have  costs,  though  property  be  found 

in  his  hands,  185. 
debtor  cannot  have,  unless  examined,  185. 
rule  as  to  compelling  creditor  to  pay  costs  in  the  N.  Y.  Supe- 
rior court,  relaxed,  185. 
what  appears  the  settled  opinion  in  courts  as  to  costs,  185. 
practice  at  Supreme  Court  chambers,  first  district,  in  respect  to 

costs  against  creditor,  51. 
what  allowed  to  creditor  as  costs,  186. 
allowance  of  counsel  fee  is  costs,  186. 
disbursements  should  appear  by  affidavit,  186. 
what  allowed  debtor,  if  entitled  to  costs,  186. 
when  to  be  applied  for,  186. 

any  time  before  property  is  applied  upon  the  judgment,  186 
who  may  allow  costs,  186. 

the  tribunal  that  has  charge  of  the  proceedings,  186. 
the  court  whose  officer  the  receiver  is,  187. 
rwtice  of  motion  for,  should  be  given,  187. 

length  of  notice,  187. 
how  collected,  187. 

cannot  be  collected  by  execution,  187. 
may  be  collected  by  order  under  §  397, 187. 
when  does  court  allow  costs,  187. 
CotwsEL.    See  "  Attorney  and  Counsel." 

debtor  or  third  party  may  have,  on  examination,  47. 
mere  witness  cannot,  47. 
Court.    Creditor's  bill  filed  in  Court  of  Chancery,  2. 

cannot  entertain  proceedings  under  subd.  1,  §  393, 13. 
may  entertain  proceedings  under  subd.  2,  §  293,  58. 
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CouKT  may  entertain  these  proceedings,  no  matter  where  the  debtor 
resides,  59. 
in  what  district  in  Supreme  Court  creditor  must  institute  pr<>- 

ceedings,  58. 
local  court  cannot  appoint  referee  to  sit  outside  of  its  juris- 
diction, 59. 
court  may  exercise  its  ordinary  powers  herein,  59.        thethe 
its  jurisdiction  is  presumed,  59. 
may  appoint  referee,  103. 
"    make  order  applying  property  upon  the  judgment,  129. 
"    also  appoint  a  receiver,  140. 
has  the  control  of  the  receiver  appointed  in  supplementary 

proceedings,  140. 
appoint  receiver  under  ^  344, 171. 
the  manner  of  appointing,  173. 
may  enjoin  debtor,  174. 
allow  costs,  186. 

punish  a  disobedience  of  an  order  of  a  judge,  193. 
to  what  cases  this  practice  is  limited,  308. 
discharge  person  imprisoned  for  contempt,  210. 
amend  order  or  warrant,  314. 
entertain  appeals,  330. 
vacate  or  modify  ex  parte  orders,  331. 
stay  proceedings  before  a  judge  indefinitely,  222,  234 
entertain  proceedings  under  %  236,  340. 
punish  disobedience  of  orders  therein,  244. 
district  courts,  examination  on  judgments  of,  referred,  103. 
Marine  Court,  the  same,  103. 
Ckeditob.    See  "  Parties." 
Ckbditok's  Bill,  course  of  procedure  m,  3. 

not  abrogated  by  the  Code,  177. 
injunction  in,  granted  in  first  instance,  3. 
lien  of,  on  what  assets,  3. 
priority  between  creditors,  how  determined,  2 
receiver  in,  appointed  as  of  course,  3. 
reference  to  master,  to  examiue  debtor  and  wit- 
nesses, 4. 
to  obtain  an  assignment  and  delivery  of  property,  3. 
extent  of  examination  before  master,  4. 
power  of  master  on  reference,  5, 103. 
Criminal  OoNTBatPX.    See  "  Contempt,  proceedings  for." 
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Damages,  right  of  action  for,  is  reachable  property,  111. 
Debts  due  the  judgment  debtor  may  be  paid  to  sheriflf,  83. 
may  be  reached  by  proceedings  under  ^  394,  84. 
"     "  applied  upon  the  judgment  by  ^  237, 133. 
but  not  where  debtor  is  unable  to  pay,  138. 
Debt  due  debtor  is  reachable  property,  108. 
reachable  by  order  under  §  397, 133. 
or  through  a  receiver,  131 
denied,  is  recoverable  only  by  action,  135-7. 
but  payment  of,  may  be  enjoined,  145. 
a  certificate  of,  may  be  compelled  under  §  336, 239. 
Debtob.    See  "  Parties." 
Default,  in  the  proceedings,  coui't  may  open,  59. 

can  a  judge  open  ?  323. 
Delay  in  procedure  discontinues  proceedings,  when  ?  43. 
creditor  cannot  lie  still  for  indefinite  time,  44. 
he  will,  at  least,  lose  his  priority  and  benefit  of  the  injunction 
44. 
Deliveby  of  property  to  creditor  or  receiver  may  be  compelled,  133, 
147, 155. 
debtor  not  obliged  to  deliver  to  any  one  but  receiver,    154. 
Demand  of  property  to  constitute  unjust  refusal,  65. 
who  may  make,  65. 
how  made,  67. 

to  whom  should  it  require  property  to  be  given !  67. 
duly  made,  gives  creditor  priority  in  the  debtor's  property,  74. 
to  entitle  creditor  to  a  warrant  of  arrest,  78. 
by  receiver  for  the  debtor's  property  and  money,  153. 
where  to  require  delivery  of  property  to  the  receiver,  153. 
not    required,  before  motion  to  court  for  receiver  undei 

I  244, 172. 
of  money  required,  precept  of  commitment,  196. 
"  certificate,  for  proceedings  under  §  336,  343. 
Detebmination,  whether  the  debtor  has  property,  71. 

"         adverse  interest  is  claimed,  135. 
"         accused  party  is  guilty  of  contempt,  304. 
•'         party  has  refused  a  certflcate,  344. 
DisCHAEQE  of  person  imprisoned  for  contempt,  310. 

how  motion  made,  310. 
DiscoNTiNTJANCB  of  proceedings  by  abandonment,  386. 
DiscoTBBY,  creditor's  right  to,  49. 
DisoBBDiENCB  OS  Obdeeb.    See  "  Contempt,  proceedings  for." 
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Effects.    See  "  Property." 
Erboes.    See "  Irregularities." 
EviDHNCE.    See  "  Examination." 

Motion  for  order  under  §  297,  is  baaed  on  the  evidence  in 
tlie  examination,  128, 155. 
"      for  receiver  is  based  on  the  same,  139. 
on  motion  to  punish  misconduct  as  contempt,  198. 
•'  in  attachment  to  punish  the  same,  302. 

"  for  certificate,  §  336,  344. 

referee  may  be  appointed  to  take  and  report  the  evidence, 
103. 
Examination,  before  master  under  creditor's  bill,  4 
extent  of  it,  4. 

in  proceedings  under  subd.  1,  §  393,  47 
"  what  county,  28. 
before  a  judge,  how  conducted,  47. 
by  referee  "  "  47. 

in  form  of  deposition,  47. 
of  debtor  and  witnesses  as  on  trials  of  issues,  47. 
great  liberality  in  correcting  mistakes,  47. 
leading  questions  to  be  allowed,  48. 
of  debtor  need  not  be  taken,  48. 
creditor  entitled  to,  49. 
debtor  cannot  stop,  by  offering  to  consent  to  a  receiver 

49. 
extent  of,  51. 
into  the  characters  of  transfers  and  adverse  claims  of 

property  allowed,  51. 
witpess  cannot  stop,  by  elaimmg  to  own  it,  51. 
creditor,  remediless  without  this  right,  54. 
may  extend,  how  far  back  ?  55. 

cannot  extend  subsequent  to  commencement  of  pro- 
ceedings, 55. 
generally,  how  conducted  ?  55. 
what  questions  are  pertinent,  56. 
once  closed,  how  to  be  resumed,  48. 
in  proceedings  under  subd.  2,  §  293,  69. 
in  what  county,  61. 
confined  to  specific  property,  69. 
debtor  need  not  be  examined,  70. 
extent  ot,  70. 

why  should  be  rigid  in  these  proceedings,  71. 
in  proceedings  under  §  394,  95. 
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ExAMmATiON,  extent  of,  95. 

how  rigid  should  be,  97. 

witnesses  may  be  examined,  99. 

in  proceedings  under  §  336,  343. 

is  limited,  343. 

on  warrant  of  arrest,  81. 

where  to  be  taken,  80. 

same  aa  order  under  subd.  3,  §  393,  81. 

of  wife  cannot  be  taken,  100. 

of  debtor  and  witnesses  in  contempt  proceedings,  303. 

in  order  to  show  cause  in  same  proceedings,  198. 
ExBCtmosr,  for  creditor's  bill,  must  have  been  returned,  3. 

no  bill  filed  till  expiration  of  time  limited  for  its  return,  % 

for  proceedings  after  return,  subd.  1,  §  293,  31. 

must  issue  out  of  court  of  record,  31. 

to  sheriff  of  what  county  ?  31. 

when  to  a  coroner  ?  31 

must  be  against  property,  31. 

to  collect  a  definite  sum  of  money,  31. 

must  be  valid,  33. 

if  issued  without  leave,  where  necessary,  irregular,  33. 

irregularity  is  personal — may  be  waived,  33. 

may  have  been  issued  hefore  the  Code,  33. 

returnable  in  sixty  days,  23. 

cannot  be  made  returnable  in  less  time,  23. 

may  be  returned  within  sixty  days,  33. 

returned,  must  be  before  proceedings  can  be  taken,  23. 

return  of,  conclusive,  33. 

can  only  be  impeached  by  direct  motion,  34. 

in  what  courts  this  is  the  rule,  34, 

may  be  set  aside  as  void  when  procured  by  creditor,  23. 

in  proceedings  under  subd.  3,  §  393,  60. 

same  and  issued  to  same  county  as  for  proceedings  undef 

subd  1,60. 
still  remains  in  sheriff's  hands,  61. 
for  proceedings  under  §  294,  91. 
to  what  county  may  issue,  91. 
for  proceedings  under  §  236,  239. 
as  far-reaching  as  the  attachment,  240. 
for  warrant  of  arrest,  76. 
same  as  for  the  order  it  represents,  76. 
second  execution  no  objection  to  proceedings,  338. 
unless  levy  made  on  sufficient  property,  238. 
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f  ACTS  to  be  alleged  in  proof,  for  order  before  return  of  execution, 
subd.  1,  §  393,  39. 

for  order  before  return  of  execution,  subd.  3,  61. 

"       "     against  third  party  under  §  294,  93. 

"       "     to  compel  giving  a  certificate,  §  336,  340. 

"'    warrant  of  arrest,  subd.  4,  §  393,  76. 

referee  may  be  appointed  to  find  and  report,  103. 

what  facts  entitle  creditor  to  injunction,  178. 
to  be  alleged  on  motion  to  discharge  prisoner  ?  210. 
Funds  mixed  with  debtor's,  pass  to  receiver,  118. 

Goods.    See  "  Property." 

IsjtwcTiON  in  creditor's  bill  issued  in  first  instance,  3. 
in  supplementary  proceedings,  177. 
against  debtor  authorized  by  §  398, 177. 
"      third  party  before  examination,  177. 
"      after  "  177. 

nature  of,  178. 
incident  of  proceedings,  and  continues  and  falls  with 

them,  339. 
but  not  an  essential  part  thereof,  44. 
granted  of  course  in  first  instance  as  in  creditor's  bill,  178i, 
facts  which  entitle  creditor  to,  178- 
when,  granted,  178. 
wTw  may  grant,  178. 
how  long  it  continues  to  operate,  178. 
when,  and  when  not,  dissolved,  179. 
what  ads  dissolve  it,  179. 
proceedings  restored  revive  it,  179. 
is  independent  of  supplementary  •rder,  179. 
not  necessarily  void,  because  order  is,  179. 
but  void,  when  proceedings  are,  179. 
voidable,  when  proceedings  irregular,  179. 
third  persons  cannot  be  enjoined  uader  §  399,  unlcsa 

proceeded  against  under  §  294,  179. 
under  §  399,  when  granted,  180. 
by  whom,  180. 

granting  is  discretionary,  180. 
how  long  it  continues,  180. 
may  be  modified  or  dissolved,  180. 
how  this  may  be  done,  180. 
what  it  restrains.  180. 
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iNJtJKCTiON,  against  third  party  what  it  restrains,  180. 
"        debtor  "     "        "  181. 

chancery  rule  195  is  the  guide,  181. 
violation  of,  by  debtor,  what  is,  181. 
what  reetraining  power  injunction  has,  183. 

"    is  no  violation,  183. 
by  the  court,  under  §  344, 174. 
under  §  299  requiies  no  security,  180. 
service  of,  how  made,  183. 
on  corporation,  what  it  binds,  183. 

what  is  enough  to  bind  party,  when  not  duly  served,  183. 
when  punishment  for  breach  is  discretionary,  183. 
served  on  third  person  not  a  party,  of  no  effect,  183. 
Injuey  to  property,  a  right  of  tction  for,  is  reachable.  111. 

caused  by  a  part)-'s  misconduct  to  be  compensated,  204. 
Ihtbeebt,  adverse,  in  property,  recoverable  only  by  action,  124. 
claimed  by  a  third  person,  meaning  of  this,  125. 
to  be  valid  must  antedate  receiver's  appointment,  146. 
iBHEGUliABiTT,  definition  of,  311. 

renders  proceedings  voidable  only,  313 
court  may  amend,  314 . 
judge  cannot,  except  one  of  practice,  21-4. 
in  execution,  what  is,  23,  35. 

order  for  party  to  appear  and  answer  is  irregular, 
when?  34. 
"        irregular  or  erroneous,  not  to  be  disregarded, 
213. 
writ  of  attachment,  when  irregular  ?  35. 
how  to  get  rid  of  irregular  order  or  proceeding,  313. 
may  be  waived,  22, 25,  311. 
how  waived,  22,  35,  211. 
waived,  proceedings  become  complete,  212. 
objection  to,  when  to  be  taken  ?  313. 

"         is  a  personal  right,  213. 
a  third  person  cannot  raise  it,  22,  25. 
rule,  whether  a  defect  is  an  irregularity,  218. 

JtrDGMENTS  for  proceedings  under  subd.  1,  §  293, 19. 
must  be  for  payment  of  money,  19. 
if  of  inferior  court,  must  be  for  $35,  exclusive  of  cosls,  19, 
against  joint  debtors  where  all  were  not  served,  20. 
where  the  interest  and  costs  only  ai-e  unpaid,  30. 
decrees  of  late  Court  of  Chancery,  31. 
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Judgments — not  judgments  of  a  federal  court,  30. 
nor  judgments  against  corporations,  18. 
nor  when  summons  served  by  publication,  and  debtor  did 

not  appear,  21. 
for  proceedirigs  \xnAer  sabA.  2,  %  Wi,  same  as  under  subd. 

1,59. 
for  proceedings  under  %  394,  same  as  under  %  293,  90. 
and  in  first  district,  also  judgments  against  corporations,  90. 
on  whicb  court  may  appoint  receiver  under  S  344, 172. 
for  warrant  of  arrest,  same  as  for  order,  76. 
cm  payment  of ,  oxe&itov  should  be  required  to  give  satis- 
faction piece,  123. 
equitable  lien  on  real  property  fraudulently  corveyed,  170. 
the  lien  of,  on  real  property,  lost  by  resorting  to  supple- 
mentary proceedings,  (?)  169. 
Jttdgbs.     Who  may  entertain  proceedings  under  subd.  1,  §  393, 13. 
Judge  may  acquire  jurisdiction  of  debtor  by  affidavit  and  order,  &c., 
311. 
may  acquire  jurisdiction  of  debtor  by  voluntary  appearance, 

212. 
may  appoint  receiver  on  a  voluntary  appearance,  213. 
jurisdiction  exclusive,  and  continues  how  long  ?  13. 
no  other  judge  at  chambers  can  interfere,  13. 
this  exclusive  jurisdiction  has  exceptions,  13. 
of  Supreme  Court  may  entertain  proceedings,  on  what  judg- 
ments and  decrees,  14. 
may  make  order  anywhere  in  the  State,  14. 
oftTieN.  Y.  Superior  Court,  on  what  judgments?  15. 
the  Buffalo  Superior  Court  ?  15. 
o/iV.  T.  Common  Pkas?  15.  ' 

a  county  judge  ?  16. 
the  Recorder  and  Mayor  of  Troy  f  16. 
the  Recorder  of  Oswego  ?  16. 
judge  of  the  City  Court  of  Brooklj-n  ?  16. 
recorders  of  cities,  and  mayors  of  Mayor's  courts  ?  17. 
absence  of,  from  place  where  proceedings  to  be  held  should  not 

discontinue  proceedings,  why  ?  45,  339. 
wTio  may  entertain  proceedings  under  subd.  3,  §  393,  58. 
where  he  must  reside,  58. 

who  holds  the  court,  need  not  live  in  debtor's  county  ?  58. 
nor  who  continues  the  proceedings,  58. 
cannot  proceed  against  non-resident  debtor,  59. 
who  may  make  order  under  §  394  ?  93. 
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Judge,  any  judge  witlim  his  jurisdiction  may,  93. 
who  may  make  order  under  §  236  2  340. 
who  must  appoint  receiver  ?  140. 
who  to  make  order   requiring  tlie  delivery   or  payment   of 

money,  «&c.,  to  receiver  or  creditor  ?  158. 
who  to  grant  injunction  ?  178. 
who  to  allow  costs  ?  186. 
who  may  punish,  as  for  contempt  ?  189. 

may  continue  proceedings  to  punish,  189. 
"  "  "  and  punish  disobedience  of  an 

order  of  his  predecessor,  190. 
who  may  discharge  from  imprisonment  as  for  contempt  ?  210. 
who  may  issue  warrant  of  arrest !  79. 
the  same  judge  that  may  make  the  order,  80. 
powers  of,  general  principle  stated,  216. 

"        "  in  commencing  proceedings,  217. 
adjourning  and  staying  proceedings,  218. 
may  adjourn  proceedings  in  party's  absence,  42,  228. 
"     appoint  a  new  I'eferee,  and  order  debtor  to  appear  before 

Mm,  329, 145. 
in  questions  of  residence  and  place  of  business,  319. 
the  rule  in  all  such  cases  stated,  330. 
may  inquire  into  existence  of  judgment,  &c.,  230. 
may  determine  questions  of  regularity,  231. 
his  exclusive  control  over  proceedings,  222. 
to  open  defaults  and  restore  proceedings,  223. 
to  punish  disobedience  of  orders,  226. 
power  of  a  judge  in  first  district,  319. 
no  power  to  allow  amendments  except  in  matters  of  practice, 

314. 
nor  to  review  a  judicial  determination,  331. 
or  the  merits  of  the  original  action,  221. 
or  to  inquire  into  the  correctness  of  the  judgment,  &o.,  or  tha 

sheriffs  return,  221. 
may,  perhaps,  allow  bond  or  undertaking  to  be  amended,  223. 

Jtjeisdiction.    See"  Judge, Power  of;"  "Court." 

third  person,  it  seems,  may  object  to,  134. 

JuKiSDiCTiONAL  Defects,  definition  of,  311. 

cannot  be  waived  by  consent,  211. 
objection  of,  may  be  taken  any  time,  315. 
when  may  be  taken  in  collateral  proceed 
ings,  315. 
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Jdstice.    See  "  Judge." 

judgment  of,  must  be  $35,  exclusive  of  costs,  to  impport  pro- 
ceedings, 33. 
examination  on  such  judgment  referred  in  N.  T.  Common 
Pleas,  103. 

Laitd.    See  "  Property." 

Liens,  in  creditor's  action,  how  created  ?  165. 

creditor's  hill  filed  created  lien  on  equitable  property  only,  3. 

commencement  of  supplementary  proceedings  creates  none,  163. 

none  acquired,  till  receiver  appointed,  162. 

nature  of  receiver's  lien,  141. 

extent  of  his  lien,  141. 

■what  acts  or  omissions  will  impair  receiver's  lien,  141. 

while  unimpaired,  all  subsequent  interests  are  subject  to  this 
lien,  141. 

receiver  talsing  property  subject  to  Hen,  156. 

of  the  order  made  under  §  297,  when  attaches,  165. 

of  judgment  on  real  property  lost,  when  ?  169. 

receiver  taljes  property  subject  to  what  liens,  170. 

M  ASTEE  IN  Chancebt,  reference  to  him  to  appoint  or  select  a  receiver,  3, 
examined  debtor  and  witnesses,  4. 
decided  what  property  debtor  had,  5. 
directed  him  to  deliver  it  up,  5. 
his  power  in  the  proceedings,  4,  103. 
practice,  when  party  disobeyed  master,  199. 
Maxim  in  construction  of  statutes,  39. 
Money,  payment  of,  to  whom  under  §  397  ?  122. 

order  to  state  within  what  time  to  be  paid,  197. 
creditor  to  give  a  receipt  on  receiving,  133. 
Motion  for  attachment,  199. 
"    costs,  187. 

to  discharge  from  imprisonment,  310. 
"  dissolve  injunction,  180. 
for  order  to  deliver  up  property,  138. 

"      "      to  punish  for  contempt,  by  order  to  show  cause,  197, 
"    receiver,  189. 

"        "        Diay  be  made  any  time  during  examination,  139. 
is  made  on  the  evidence  taken,  139. 
may  be  on  debtor's  consent,  139. 
if  creditor  not  ready  to  make  motion  should  get  adjournment, 
138. 
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Nb  exeat,  issued  under  like  circumstances  as  warrant  of  arrest,  76. 

in  what  cases  issued,  76. 
Non-Impkisonment  Act,  proceedings  under,  similar  to  those  under 

subd.  3,  §  293,  57. 
the  property  reachable  thereby,  63. 
th.e:  proof  iov  the  warrant,  63. 
"    unjust  refusal,  65. 
"    demand,  who  can  make,  C5. 
how  made  ?  66. 
i  what  is  not  an  unjust  refusal  ?  66. 

certified  copy  of  affidavit  to  be  served  with 

warrant,  69. 
procedure  on  return  of  warrant,  69. 
the  decision  of  the  case,  71. 
priority  obtained  by  the  demand  and  the  is- 
sue of  the  warrant,  74. 
priority  determined  by  the  date  of  demand, 

74. 
no  person  can  knowingly  take  the  property 

after  demand,  74. 
but  no  lien  is  created  by  the  proceedings,  74. 
diligence  required  to  preserve  priority,  74. 
Notice,  a  third  person  not  bound  to  take  notice  of  supplementary  pro- 
ceedings, 163. 
but  is  after  receiver  is  appointed,  163. 
inj  unction  served  on  him  may  be  actual  notice,  168. 
actual  notice  may  subject  his  rights  to  those  of  creditor,  163. 
"  •'     what  eifect,  though  no  bill  was  yet  filed  ?  163. 

"  "     in  proceedings  under  non-imprisonment  act,  what 

effect?  74. 
of  motion  for  attachment  as  for  contempt,  199. 
"       "        "  "  on  whom  to  be  served,  330. 

"       "        "    costs,  187. 

'•        "    order  under  §  297, 138. 
"       "        "    this  order  in  proceedings  under  §  294, 138. 

"        "    receiver  under  §  398, 136. 
length  of,  136,  138. 
how  served,  137. 
may  be  served  on  attorney,  136. 
to  third  party,  if  required,  how  given  ?  139. 
need  not  be  given  to  a  stranger,  138. 
no  provision  for  notice  to  plaintiff  in  creditor's  action,  138. 
of  proceedings  under  §  394  need  not  be  given  to  debtor,  88. 
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Notice,  in  such  cases  notice  is  in  judge's  discretion,  87. 

property  may  be  applied  on  judgment  witliout  notice,  87. 

receiiier  may  be  appointed  witliout  notice,  137. 

need  not  be  given  if  party  is  present,  135. 

giving  notice  of  motion  not  a  jurisdictional  necessity,  33S 

referee  appointed  witliout  notice,  103. 

Oath,  administered  to  debtor,  third  party,  or  witness,  99. 
Order,  supplementary  under  subd.  1,  §  392,  33. 

what  tide  it  should  bear,  33. 

if  proceedings  are  special  proceedings,  what  title,  84. 

parties,  how  styled,  34. 

where  made,  34. 

what  it  should  recite  and  contain,  84. 

what  it  must  require,  34. 

what  direction  in  it  to  debtor,  an  irregularity,  84. 

when  a  nullity,  35. 

may  combine  purposes  of  several  sections,  36. 

how  served  ?  36. 

wMre  served,  if  proceedings  in  the  action,  36. 

where  served,  if  they  are  special  proceedings,  37. 

proof  of  service  by  atfidavit,  40. 

certificate  of  sheriff  do  proof,  40. 

waiver  of  proof,  what  is,  40. 

creditor  entitled  to  the  order,  49. 

in  these  proceedings  no  order  can  be  made  against  third  per- 
son, 86. 

lefore  return  of  execution  (subd.  3,  §  392),  68. 

the  making  of,  is  in  discretion  of  court  or  judge,  61. 

similar  to  order  under  subd.  1,  §  293,  68. 

what  it  should  recite,  68. 

what  require  debtor  to  do,  68.     pu 

what  recite,  if  made  by  a  judge,  68. 

how  served,  when  made  by  judge,  68. 
"        "  "  "       "    court,  68. 

where  served,  69. 

copy  affidavit  should  be  served  with  it,  69. 

against  third  party,  §  294,  95. 

what  judge  may  make  this  order,  93. 

service  of,  95. 

for  proceedings  under  §  236,  243. 

what  to  contain  ?  243. 

ot  reference,  102. 
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Ordee  is  discretionary,  102. 
■when  made?  101. 

what  it  may  empower  referee  to  do,  103. 
on  debtor  to  produce  books,  &c.,  100. 
applying  property  upon  the  judgment,  §  397, 123. 
what  to  contain,  123. 

in  what  cases  only  can  this  order  he  made,  124. 
income  of  a  trust  estate  cannot  be  reached  by  order,  118. 
made  on  notice  to  party  to  be  affected,  128. 
unless  he  is  present,  128. 
appointing  receiver  by  judge,  130. 

"         ,  by  the  court,  under  §  344,  173. 
made  on  notice,  136. 

"     "  ihe  evidence  in  the  proceedings,  139. 
who  to  make  order  of  appointment  ?  140. 
must  be  filed  and  recorded,  where  ?  130. 
upon  debtor  or  third  party,  to  deliver  property  to  the  receiver, 

147. 
when  to  be  applied  for,  155. 
what  the  order  should  specify,  155. 
who  may  make  it,  and  on  whose  motion  ?  158. 
when  only  can  order  be  made  against  third  party  ?  147. 

no  such  order  to  be  made  unless  party  can  obey  it,  156. 

granting  leave  to  sue,  how  made,  160. 

lien  of  order  under  §  397, 165. 

of  injunction.    See  "  Injunction." 

for  costs.    See  "  Costs." 

enforcement  of,  188. 

see  "  Contempt,  Proceedings  for." 

to  show  cause  for  punishment  of  contempt,  197. 

discharging  from  imprisonment  for  contempt,  210. 

irregular  or  erroneous.    See  "  Irregularities." 

how  to  be  served  to  bring  into  contempt  for  disobedience  ?  226L 

appeal  bom.    See  '"Appeals." 

titU  of,  in  proceedings  under  %  294,  95. 
«        »  "  "     %  236, 340. 

court  may  commit  as  for  contempt  by  order,  307. 

service  of,  to  bring  into  contempt,  336. 

general  rule  is  personal  service,  336. 

exceptions  to  this  rule  stated,  226. 

what  orders  must  be  personally  served  ?  237. 

when  will  judge  require  personal  service  1 183. 
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Ownership  of  property  in  debtor  to  be  shown  for  order  under  subd.  3, 
§  393,  65. 
a  jujrisdictional  fact,  71. 
possession  of  property  no  presumption  of,  134. 
must  be  clearly  established  for  order  under  §  397,  134. 

Papebs  in  proceedings,  where  to  be  filed,  133. 
Paeties  to  suplementary  proceedings,  how  may  be  styled,  34. 
■who  may  institute  proceedings  ?  17. 
the  creditor,  in  whose  favor  the  judgment  is  rendered,  17. 
assignee  of  judgment,  18. 
executor  or  administrator  of  creditor,  18. 
same  in  proceedings  under  subd.  3,  §  393,  59. 
"      "  "  "     §394,89. 

"      "  "  by  warant,  76. 

"      "  "  to  appoint  receiver  by  the  coui-t  under 

§  344, 173. 
debUfr,  or  person  against  Whom  proceedings  are  taken,  18. 
not  against  a  corporation  under  §  393, 18. 
"        "       debtor  under  arrest,  19. 
"        "       a  foreign  consul,  &c.,  19. 
joint  debtors,  how  proceeded  against  ?    30. 
residence  of  debtor,  how  defined,  36. 
place  of  business,  what  is  ?  36. 
when  debtor  should  not  be  subjected  to  further  examination  ? 

50. 
no  proceedings  by  judge  against  non-resident  debtor  under, 

subd.  3,  §  393,  59. 
but  may,  before  court,  59. 

debtor's  absconding  does  not  defeat  proceedings,  339. 
nor  his  non-attendance,  pursuant  to  order,  333. 
proceedings  may  be  had,  and  his  property  applied,  in  such 

case,  333. 
third  party,  under  §  394,  89. 
corporation  may  be  such  party,  89. 
clerk  of  court  or  chamberlain  cannot  be  a  party,  for  what  pur 

pose?  89. 
wife  of  debtor  cannot  be,  89. 
third  party  may  have  counsel,  86. 
how  far  protected  in  paying  money  by  order  ?  139. 
third  party,  rights  of,  cannot  be  determined  herein,  1,  134,  5. 
will  not  be  compelled  to  deliver  up  property,  when?  145, 156 
nor  to  pay  debt  or  money,  when  ?  135,  128. 
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Paeties,  party,  who  may  appeal,  333. 

"        "        "    prosecute  for  contempt  procceedings,  193. 
"      how  discharged  from  imprisonment  for  contempt,  310. 
PiYMBNT  of  debt  to  sheriff  by  third  person,  88. 

if  debt  has  been  assigned,  cannot  pay  it  to  sheriff,  84. 

amount  of  verdict  for  tort  cannot  be  paid,  84. 

judgment  for  damages  to  exempt  property  payable  to  sheriff, 

(?)  84. 
of  money.    See  "  Money." 
Petition  of  receiver  for  leave  to  sue,  160. 

Presumption  of  payment  does  not  operate  against  proceedings,  338. 
PsiOBiTT  among  creditors  in  creditor's  bill,  2. 

in  proceedingi  under  non-imprisonment  act,  74. 

determined  by  date  of  demand  of  oroperty,  74. 

but  demand  must  be  followed  up  by  warrant,  74. 

lost  by  want  of  diligence,  74. 

in  supplementary  proceedings,  165. 

determined  by  date  of  commencing  them,  165. 

right  to,  determined  on  motion,  167. 

commencement  of  jproceedings,  what  is  ?  167. 

date  of  demand  determines  priority  in  proceedings  under 

subds.  3  and  4,  §  293,  (?)  74,  88. 
between  proceedings  and  creditor's  actions,  167. 

same  rule  in  regard  to  the  debtor's  property,  167. 

but  not  so,  as  to  alienated  property,  167. 

the  rules  in  such  cases,  stated,  168. 

as  to  assets  from  property  fraudulently  transferred,  168. 

subsequent  creditors  may  share  in  such  assets,  when  ? 

168. 
lost,  if  proceedings  not  diligently  followed  up,  166. 
reward  of  diligence  merely,  168. 
in  real  property,  169. 
lien  of  judgment  lost,  when  f  169. 
fiom  what  date  receiver's  title  vests,  169. 
Pkocedukb,  method  of,  to  punish  as  for  contempt,  196. 
Proceedings,  Supplementabt,  definition  of,  1. 

substitute  of  creditor's  bill,whercin?  1 
wherein  superior  to  creditor's  bill,  7. 
the  different  provisions  of,  compared, 

158. 
object  of,  1. 
nature  of,  8. 
proceedings  in  originaj  action,  8. 
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Pkoceedinqs,  Supplementary,  held  to  be  special  proceedrngs,  9. 

more  than  mere  process  like  execcu- 

tion,  9. 
capacity  of  judge  who  acts  in  them,  9. 
title  of,  9. 
kinds  of,  10. 
not  abated  by  statute  of  limitations, 

238. 
those  under  subd.  1,  §  292,  are  con- 
ducted at  chambers,  but  not  ordi- 
nary chamber  business,  12, 17. 
m  what  county  instituted,  28. 
not  necessarily,  where  debtor  then  ro» 

sides,  28. 
or  where  he  has  a  place  of  business  (?) 

28. 
a  justice  of  the  supreme  court  may  in- 
stitute anywhere  in  the  State,  14. 
any  part  of  proceedings,  except  exam- 
ination, may  be  had  before  him 
anywhere  in  the  State,  28. 
within  what  time  after  jiidgment  ren- 
dered ?  26. 

"        "       "    execution  re- 
turned, 26. 
Pkoceedings  on  return  of  order,  40. 

parties  to  wait  a  reasonable  time,  40. 

may  then  take  the  other's  default,  40. 

how  default  taken,  40. 

debtor  to  attend  in  person,  40. 

but  some  one  may  appear  for  hlxi,  40. 

may  be  conducted  throughout  in  debtor's  absence,  223. 

order  of  adjournment  to  be  served  on  him,  41. 

debtor  to  attend  county  judge  at  court-room  when  he 

holds  court  (?)  41. 
may  be  discontinued  by  abandonment,  43. 
see  "  Continuity  ;''    ''Adjournments;"   "Delay;"  "Ab- 
sence of  Judge,  &c. ;"  "  Examination." 
thone  under  subd.  2,  §  292,  57. 
nature  of,  statute  execution,  57. 
may  be  had  before  the  court,  58. 
also  before  the  same  judges  as  under  subd.  1,  68. 
but  he  must  reside  in  debtor's  county,  58. 
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Pkoceedings  on  return  of  order— same  as  under  subd.  1 ,  69. 

see  "  Examination  ;"  "  Determination  ;"  "  Relief;"  "  Re- 
ceiver ;"  "  Priority." 
tliose  by  warrant  of  arrest,  75. 
substitute  for  those  by  order,  75. 
on  return  of  warrant,  same  as  on  order,  80. 
debtor  to  be  discharged  if  facts  of  afiSdavit  are  not  prov- 
ed, 82. 
will  it  be  enough  if  concealment  is  proved  ?  82. 
but  his  property,  if  any,  may  be  disposed  of  as  on  or- 
der (?)  83. 
those  under  §  294,  84 
nature  of,  85. 
special  in  their  naturn,  85. 
bring  third  person  into  court,  85. 
summary  remedy  against  third  persons,  86. 
should  be  adopted  in  all  proper  cases,  86. 
when  they  may  be  instituted,  98. 
may  be  instituted  though  the  property  is  attached   by 

another  creditor,  98. 
how  those  under  ^%  292  and  294  are  related,  86. 
view  held  in  country  districts,  86. 
•  "  "    first  district,  87. 

notice  of,  to  the  debtor,  not  necessary,  87. 
may  sometimes  be  advisable  not  to  give  notice,  87. 
see  "  Parties  "  ;  "  Judgments  " ;  "  Executions." 
the  judge  who  may  institute  proceedings,  92. 
see  "  Judge." 

proof  for  order.     See  "  Affidavit." 
the  order.    See  ''  Order." 
Proceedings  on  return  of  order,  95. 

examination  may  be  taken  in  debtor's  absence,  95. 
extent  of  examination,  95. 
property  discovered,  how  applied,  97. 
when  interest  claimed  or  debt  denied,  97. 
void,  if  debtor  is  dead  when  they  are  taken,  98. 
in  aid  of  attachment  or  execution,  ^  236,  239. 
in  what  cases  applicable,  239. 
what  must  be  shown  for  order,  240. 
Pkoceeding  on  return  of  order,  243 

see  "  Determination  "  ;  "  Contempt." 
PkoCBBDIng  against  foreign  corporations,  244. 
by  referee.    See  "  Referee." 
to  reach  property  by  order  under  %  297, 123. 
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pKOCEEDraa,  see  "  Order  " ;  "  Property." 
appointment  of  receiver,  130. 
see  "  Receiver." 
to  enjoin.    See  "  Injunction." 
for  costs.    See  "  Costs." 
to  enforce  obedience  to  orders,  188. 
see  "  Contempt,  proceedings  for." 
Pkochbdings  to  reach  after  acquired  property,  115. 

second  or  further  proceedings,  how  obtainable,  236. 
Peocesb  of  subpena  in  crediior's  bill,  3. 

supplementary  proceedings,  not  merely,  9. 
of  commitment  for  contempt,  206. 
wliat  to  contain  and  recite,  207. 
order  of  commitment  is,  207. 
Pbopertt  which  may  be  reached,  108. 

what  could  be  reached  by  a  creditor's  bill,  109. 
the  same  is  reachable  by  proceedings  after  return  of  execu- 
tion, subd.  1,  §  232,  109. 
what  only  can  be  reached  before  return  of  execution,  108. 
an  interest  as  next  of  kin  may  be  reached,  109. 
so  an  interest  in  contract  to  purchase  real  estate,  111. 
property  bought  with  another's  money,  but  in  debtor's  pos- 
session, may  be  taken,  109. 
so  rents  and  profits  of  real  estate  sold  under  execution,  109. 
"  right  to  redeem  real  property,  110. 
"       "     of  courtesy,  110. 
"       "      "  dower,  110. 
property  out  of  the  State  is  reachable.  111. 
choaes  in  action,  being  assignable,  are  reachable,  111. 
damages  to  real  property  also,  113. 
funds  mixed  with  debtor's,  also,  113. 
joint  property,  also,  113. 
Propekty  which  cannot  be  reached,  118. 
exempt  from  execution,  113. 
so  a  right  of  action  or  judgment  for  injuring  it,  114. 
so  insurance,  money  for,  114. 
so  earnings  within  six  weeks,  114. 
from  what  time  tliis  dates,  114. 
what  must  be  shown  to  exempt  earnings,  114. 
all  other  earnings  reachable,  115. 
PKOrBRTY  acquired  since  i>roceedings  begun,  cannot,  115. 

when  money  earned,  though  not  payable,  may  be  reached,  115. 
money  payable  on  a  contingency  not  reachable  116. 
so  property  fairly  assigned,  116. 
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Peopebty  so  right  of  action  for  personal  tort,  116. 

"  "  "  general  injury  to  debtor's  eutate,  116 

"         resting  in  courtesy,  116. 
so  a  watch,  as  necessary  household  furniture,  117. 
so  a  bond  and  mortgage,  upon  which  another  has  a  superior 

equitable  claim,  117. 
trust  property  not  reachable,  117. 
title  to  it  and  income,  is  in  trustee,  118. 
and  remains,  though  he  delivers  the  income  to  the  receiver 

by  order  of  court,  during  the  litigation,  119. 
what  interest  a  ceaiui  que  trust  has  in  such,  117. 
surplus  income  may  be  reached,  118. 
but  not  by  order — by  receiver  and  action,  118. 
irust  estate  for  married  woman,  for  what    debt  surplus  in- 
come may  be  reached,  119. 
trust  estate  of  personal  property,  follows  same  rules,  119. 
beneficial  interest  in  trust  estate,  reachable,  how '  120. 
may  this  interest  be  reached  through  receiver  ?  120. 
surplus  of  annuity  i»  reachable,  120. 
whole  annuity  reachable,  when  ?  121. 
resultant  trust  may  be  reached,  121. 
so  when  cestui  que  trust  has  control  of  trust,  121. 
so  when  cestui  que  trust  is  also  trustee,  121. 
but  what  trust  not  reachable,  121. 
what  property  for  proceedings  under  subdivisions  2  and  4, 

§  292, 63,  77. 
what  money  or  property  reachable  by  order  ?  124. 
must  be  of  a  kind  that  can  be  delivered,  127. 
when  receiver  entitled  to  possession  of,  145. 
what  cannot  be  delivered  to  him,  145. 
delivery,  how  compelled,  147. 

fairly  transferred  by  debtor,  receiver  no  interest  in,  150. 
fraudulently  transferred,  what  interest  in,  151. 
receiver  taking  possession  of,  154. 

"  "       property  subject  to  lien,  156. 

see  "  Liens ;"  "  Priorities." 

Receipt  to  be  given  when  money  or  property  is  delivered  up,  123 
Recbivek,  in  creditor's  bill,  how  and  when  applied  for,  3. 

how  appointed  ?  3. 

that  debtor  had  no  property,  no  objection,  3. 

Ln  supplementary  proceedings,  130. 

in  what  cases?  131. 
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iRecbiteb,  what  is  no  answer  to  a  motion  for  ?  135 , 
when  apppointed,  135. 
see  "  Notice ;"  "  Motion." 
wlio  must  appoint  ?  140. 
fraud,  in  appointing,  140. 
lien  on  debtor's  property,  141. 
when  'property  •cesis  in  him,  141. 
with  what  he  becomes  vested,  142, 149. 
from  what  time  his  title  dates,  141,  2. 
after  appointment,  no  action  can  be  brought  by  subsequent 

creditor  to  set  aside  fraudulent  mortgage,  1(1. 
from  what  time  title  of  his  successor  dates,  143. 
when  entitled  to  possession  of  property,  143, 145. 
see  "  Bond." 

effect  of  not  giving  bond,  143. 
when  need  not  give  security,  144. 
cannot  have  possession  of  what  property  ?  145. 
reason  of  the  rule,  146. 
but  may  have  injunction,  145. 
how  may  he  get  possession  ?  146. 
delivery  of  property  to,  see  "  Delivery,"  and  "  Property.' 

of  property,  how  compelled  ?  147. 
assignment  of  property  to,  see  "  Assignment." 
office  of,  148. 
powers  of,  149. 
as  to  property  fairly  alienated  by  debtor,  has  no  more  right 

to,  than  debtor,  150. 
as  to  property  fraudulently  alienated,  has  but  the  light  of 

the  creditor,  150, 151. 
that  is,  the  right  to  impeach  the  transfer,  150, 151. 
his  duties,  151. 

is  to  serve  notices  and  orders,  on  whom  ?  152. 
where  to  demand  the  delivery  of  property  to  him  ?  153. 
may  appoint  agent,  see  "  Agent." 
how  to  take  possesion  of  property,  154. 

"    "     "    property  subject  to  lien,  156. 
as  to  bringing  actions,  and  liability  for  costs,  159. 
should  obtain  leave  to  sue,  and  how  obtained,  160. 
can  he  maintain  action  against  trust  estate  ?  130. 
his  privileges,  cannot  be  sued  without  leave,  160. 
may  be  made  party  to  set  aside  fraudulent  mortgage,  161. 
was  enjoined  from  selling  property  without  order  obtained 

on  notice,  161. 
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Recbiver  was  enjoined  from  interfermg  with  an  action,  161. 
how  he  is  to  apply  assets  to  payment  of  debts,  161. 
see  also  "  Order ;"  "  Judge." 
in  proceedings  under  subd.  2,  ^  393,  73. 
special,  in  what  cases  appointed,  133, 162. 
his  office  and  powers,  163. 
is  an  officer  of  court,  163. 
under  whose  control  a  receiyer  is,  140. 
appointed  by  the  court,  171. 
how  appointed  ?  178. 

when  vested  with  debtor's  property  ?  174. 
one  only  to  be  appointed,  139. 
how  priority  determined  if  several  appointed,  139 
not  appointed  in  creditor's  bill,  when  ?  6. 
should  not  be  appointed  herein,  when  ?  134. 
not  appointed  before  return  of  execution,  133. 
Bbceivbkship,  generally,  175. 

not  a  means  of  discovery,  49. 
often  made  a  refuge  for  dishonesty,  50. 
Re-Examination,  before  master  in  creditor's  bill,  7. 

in  these  proceedings,  48. 
Referee,  his  appointment,  101. 

by  whom  appointed,  103. 

appointed  without  notice,  102. 

appointment  discretionary,  102. 

when  appointed  in  N.  Y.  Superior  court,  103. 

in  N.  T.  Com.  Pleas,  appointed  on  judgments  of  wha 

courts  ?  J03. 
power  of,  103. 

may  be  appointed  to  report  evidence  or  facts,  103. 
"     "         "         to  issue  summons  to  debtor,  103. 
summons,  how  issued  and  served,  104,  228. 
may  allow  corrections  to  examination,  47, 106. 
cannot  punish  misconduct,  105. 
nor  determine  any  questions,  except  as  to  the  examination, 

219. 
may  a^ourn  examination,  105. 
but  not  indefinitely,  105. 
may  do  so  in  debtor's  absence,  105,  228. 
what  is  good  ground  for  adjournment,  105. 
may  continue  proceedings,  and  examine  witnesses  in  debtor's 

absence,  228. 
absence  of,  examination  falls  through,  43. 
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Refbbee,  but  if  appointed  with  power  to  issue  summons,  will  it  fai.  ? 
229. 
when  appointed  by  a  judge,  has  not  power  of  master  in 

what  ?  104 
but  appointed  by  court,  he  has,  104, 173. 
proceedings  before,  how  conducted  ?  105. 
residence  of,  106. 
may  be  appointed  in  any  county  by  supreme  court  justice 

106. 
but  cannot  sit  outside  of  jurisdiction  of  the  appointing 

power,  106. 
report,  to  whom  certified  ?  106. 

when  appointed  to  ascertain  facts,  what  to  report  ?  103. 
filing  report,  106. 
appeal  from,  how  made  ?  107. 
Refekence,  in  creditor's  bill,  to  a  master,  3. 
to  select  or  aippoint  receiTcr,  3. 
see  "  Master." 

extent  of  examination  on,  4. 
in  supplementary  proceedings,  101. 
nature  of,  102. 

ordered  by  court  to  appoint  receiver,  173. 
the  eflect  such  order  has  upon  the  debtor's  property,  174. 
ordered  in  contempt  proceedings,  198. 
"        on  return  of  attachment,  203. 
Relief  what  may  be  granted  in  proceedings  under  subd.  2,  §  292,  72. 
when  can  no  relief  be  granted  ?  72. 

property  transferred  after  demand  mgy  be  recoverable  by  re- 
ceiver's action,  73. 
what  must  be  sought  in  court  ?  221. 
Remedies,  concurrent,  238. 
Return  of  execution,  see  "  Execution." 

of  warrant  of  arrest,  see  "  Warrant." 

attachment,  see  "  Warrant  of  Attachment," 
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Seal,  to  warrant  of  attachment,  or  commitment,  when  issued  by  court 

200,  207. 
none  is  requii-ed  when  these  warrants  are  issued  by  a  judge,  200, 

207. 
none  is  required  to  a  warrant  of  arrest,  79. 
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Section  236  of  tlie  Code  of  Procedure,  239. 

171. 
10. 
"  "  83. 

84 
99. 
"  "  101. 

122. 
130. 
"         176. 
101. 
"  184. , 

108. 
SiGNATUBE  of  clerk  not  required  to  warrants,  when  issued  by  a  judge 

200,  207. 
Stat  op  Pkocebdings,  236. 

will  be  granted,  when  ?  237. 

appeal  from  judgment  does  not,  237. 

who  may  grant  ?  237. 

stay  on  execution,  no  stay  under  §  294,  238. 

Testdiout  of  debtor  may  be  rebutted,  48. 

Time,  when  proceedings  after  return  of  execution  may  be  taken  ?  28. 
"  "  against  third  party?  98. 

Undebtaeing,  debtor  may  be  required  to  give,  when  ?  81 

Waiver.    See  "  Irregularities." 
Wabrant  of  arrest,  subd.  4,  §  292,  75. 

nature  of,  substitute  for  order,  75. 

improper  to  accompany  it  with  order,  76. 

affidavit  for,  must  be  positively  sworn  to,  77. 

based  on  same  facts  as  order  it  represents,  76. 

between  same  parties,  76. 

what  judge  may  issue  ?  79. 

may  it  be  issued  against  a  female  ?  76. 

based  on  similar  facts  as  writ  of  ne  exeat,  &c.,  76. 

must  contain  what  recitals  and  directions  ?  78. 

how  issued,  79. 

issued  in  name  of  people,  78. 

directed  to  sheriff  of  any  county,  80. 

issued  without  seal  of  court,  79. 

no  security  required  before  issue,  78. 
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Wareant,  irregularity  in  return,  what  is  1  79. 

return,  and  continuance  before  another  judge,  80. 
returnaMe,  not  before  referee,  79. 
procedure  on  return  of  warrant,  81. 
see  "  Proceedings." 

of  attachment,  a  mode  of  bringing  party  into  court,  199. 
how  and  when  issued,  199. 
if  by  the  court,  how  ?  200. 
if  by  a  judge,  how  ?  200. 
its  recitals  and  directions,  200, 1. 
see  "  Contempt,  Proceedings  for." 
of  commitment,  207. 
its  recitals  and  directions,  207. 
how  issued  by  the  court,  207. 
"        "      by  a  judg^,  207. 
Witnesses,  how  compelled  to  attend  and  testify,  99. 
by  duces  tecum  subpena,  100. 
wife  of  debtor,  cannot  be,  100. 

commission  cannot  issue  to  examine  out  of  the  State,  101. 
on  what  points  witness  may  be  examined,  47,  51. 
may  be  examined  in  proceedings  under  subd.  2,  ^  292,  70. 
"      "  "  "  "  by  warrant,  81. 

"     "         '  under  §  294,  £9. 

cannot  be.examined  in  proceedings  under  §  236,  244. 
how  punished  for  disobeying  subpena,  208. 
Woman,  married,  for  what  debts  only  may  her  trust  interest  b* 

reached  ?  119. 
Weit,  see  "  Warrant." 
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Acknowledgment — 

of  execution  of  undertaking  by  parties,       .... 

"  "  "  witness 

Abjotjenment — 

indorsed  on  order  by  officer, 

by  consent, 

Affidavit — 

of  coats  and  disbursements, 

of  non-attendance  of  debtor,  &c.,  pursuant  to  order, 

hy  plaintiff  foT  order  of  examination  after  execution  re- 
turned on  judgment  of  Supreme  Court, 

by  any  one      "  "  " 
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373 

365 
266 

373 
333 


346 
347 
348 
249 


"  "  same  court, 

"  "  "  "  any  court  of  record, 

"  "  "  "  inferior  court, . 

"  "  "  "  when  assignee  sub- 

stituted, 
"  "  "  "  before  execution  re- 

turned, 
"  I  "  "  for  warrant  of  arrest, . 

"  "        order  to  examine  third  party,     . 

of  receiver,  that  a  party  refuses  to  deliver  property, 

"      to  his  account, 313 

of  service  of  notice,  for  appointment  of  receiver,      .    389 
"       order  to  show  cause  wh}-  a  receiver  should  not 

be  appointed, 
"         notice  of  motion,  . 
"  "      same  on  attorney, 

'•  "         "    by  mall,  .    . 

"         order  for  examination, . 
"  "      to  produce  books,  &c., 

"  "  pay  money,   . 

"  "  "    same,  by  third  person, 

"  "  deliver  up  property. 
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258 
255 
257 
397 
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376 
376 
377 
359 
363 
316 
817 
331 
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Page 
Affidavit — 

of  serviee  of  order  to  deliver  same,  by  third  person, .        .  323 

"        subpena  to  testify, 263 

"       summons  to  attend  before  referee, .        .       .  359 

of  sufficiency  to  undertaking,  under  warrant  of  arrest,     .  371 

"  receiver's  bond, 393 

Ageut — 

appointment  by  receiver, 394 

ASSWBRS — 

to  interrogatories 334 

Approval —                                                                             ■  , 

of  receiver's  bond  by  judge, 393 

of  undertaking  given  on  arrest  by  warrant,      .                .  373 
Attachment —                                                                 ~ 
affidavit  for,  see  '■'  Affidavit." 

alias  and  pluries, 333 

tsswed  by  a  judge  at  chambers, 338 

"         "        "      under  seal  of  court 330 

notice  of  motion  for,  see  "  Notice." 
order  for,  see  "  Order." 

"    to  show  cause  why  not  to  issue,       .        .        .   ~  .  335 

against  witness, 341 

«)rji  of ;  indorsement,  &c. 326 

sheriff's  j'e^arji  to, 337 

Bond — 

on  attachment, 33O 

of  receiver,  with  security, 293 

"        without    '' 393 

Cbktifioatb — 

see  "  Referee ;"  "  Sheriff." 
Complaint — 

by  receiver, 303 

Contempt— 

see  "  Oraer ;''  "  "Warrant." 
Costs — 

and  disbursements,  affidavit  of, 373 

Examination — 

of  debtor,  &c.,  before  judge,       .  ....    264 

"       "     by  referee, 365 

see  "  Affidavit ;"  "  Order." 
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Page 
IKDOESEMENT — 

of  approval  by  judge,  see  "  Approval." 
Intbhbogatokibs — 

to  be  administered  to  defendant, 333 

answers  to, 384 

Injonction — 

interim,  under  §  299 283 

Inventost — 

by  receiver  of  debtor's  property, 310 

Notice— 

of  motion  for  attachment, ...'"....  334 

"        to  dissolve  or  modify  injunction  (§  299),  .  284 

"        for  order  that  debtor  pay  judgment,  or  apply 

money  or  property  upon  it,  .  .  274 
"  "  appointing  receiver, ....  286 
"  "  "  special  receiver,  .  .  2e» 
"  to  other  creditors,  for  receiver,  .  .  .  288 
"  for  order  that  receiver  apply  funds  on  judg- 
ment,    307 

"        discharging  receiver,         .        .        .  315 

*'  "        removing        "         ....  315 

to  debtor  that  receiver  has  completed  his  appointment,  &c.  294 

general,  by  receiver,  of  his  appointment, ....  295 

"  of  same,  to  charge  persons  with 

wrongfully  detaining  property,  296 
of  receiver's  petition  for  direction  as  to  distribution  of 

assets, 311 

of  sale  of  bad  debts  by  receiver 303 

Order — 

appointing  receiver 289 

special  receiver, 290 

diaaolming  or  modifying  injunction  (§  299),        .        .        .  384 
fm'  examination  of  debtor  after  execution  returned  on 

judgment  in  court  of  record,  250 
"                  "                      "         in  inferior  court,  .  251 
fuller,  and  appointing  referee  with  power  to  issue  sum- 
mons to  debtor, 353 

same,  when  assignee  substituted  for  creditor,  .        .        .  258 

"     before  retnrn  of  execution  made  by  judge,  ,  254 

"     made  by  court, 254 

"     for  examination  of  third  party  (§  294),  .        .        .258 

(jfre/erence,  after  proceedings  commenced,       .        .  260 
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Pagt 
Obdbk — 

requiring  production  of  books,  &c; 363 

"         debtor  under  arrest  to  give  undertaking,    .        .  869 
to  show  cause  why  debtor  should  not  pay  judgment,  or 

apply  money  or  property  on  it,       .        .  275 
"           why  receiver  should  not  be  appointed,        .  387 
"           why  special  receiver  "               "                  .  288 
"           why  property  should  not  be  delivered  to  re- 
ceiver,           298 

"  why  disobedience  of  order  should  not  be 

punished, 323 

"           why  attachment  should  not  issue,         .        .  325 

that  debtor  pay  the  judgment, 277 

"        apply  money  upon  judgment,        .        .        .  278 

"           "     property           "           ....  279 

"        deliver  concealed  property  to  sherifif,    .        .  280 

that  third  party  pay  money  of  debtor  in  his  hands, .        .  281 

"              deliver  up  property            "           .        .  283 

"              pay  costs  personally,       ....  282 

that  debtor  or  third  party  deliver  property  to  receiver,  .  299 

granting  receiver  leave  to  sell  bad  debts 301 

"  "  "    real  property,    .        .        .309 

"                "              sue, 301 

(^jVecfo'jjg' receiver  to  apply  funds  on  judgment,        .       .  307 

discharging  receiver, 316 

that  receiver  pay  oif  judgment, 304 

that  extended  receiver  pay  off  judgments  according  to 

priority,           .        .    ^ 312 

for  attachment  by  court 326 

for  alias  attachment,  when  debtor  fails  to  appear,     .        .  331 
on  defendant's  appearing,  and  directing  interrogatories  to 

be  filed 333 

adjudging  offender  guilty,  and  directing  punishment,      .  323 

discharging  attachment, 335 

convicting  defendant  of  contempt,  by  the  court,        .        .  335 

same,  without  reference  clause, 336 

"     as  for  criminal  contempt, 337 

another,  by  court, 337 

/or  precept  to  commit  for  non-payment  of  money,    .        .  318 

Orders,  &c.,  when  proceedings  are  continued  before  different 

judges, 343 
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Petition — 

of  receiver  for  leave  to  sell  real  property,  ....    308 

sue, 2D9 

that  receiver  apply  money  upon  judgment,  or  for  an 
order  determining  priority  among  creditora, .        .        .    305 
Pkecept — 

ofcomroitesrei  by  court,  for  non-payment  of  money,        .    319 

"  a  judge,  for  same 820 

Process — 

see  "  Warrant." 
Pkoof — 

of  service  of  subpena,  by  affidavit, 363 

"  by  sheriffs  certificate,      .        .        .    268 

see  "  AfBdavit." 

Receiveb — 

see  "  Affidavit ;"  "  Notice ;"  "  Order ;"  "  Petition." 

appointment  of  agent, 294 

bond,  with  security, 292 

"     without    " 293 

demand  upon  debtor  or  third  party  to  deliver  up  property,  295 

inventory  of  debtor's  property, 310 

skeleton  complaint  by, 302 

Referee — 

order  appointing,  see  "  Orders ;''  and,       ....  260 

e^lificate  of  party's,  &c.,  non-attendance, ....  268 

"  disobedience  of  summons,     ....  268 

"  party's,  &c.,  refusal  to  answer  questions,  or, 

&c 269 

r/port  of,  of  the  evidence, 266 

"  "  "  shorter  form,    ....  266 

"  "         facts, 267 

"  on  receiver's  account, 314 

summons  of,  for  attendance  of  debtor,  &c.,       .        .        .  259 

Reference — 

order  of, 260 

to  pass  receiver's  account, 813 

Report — 

of  referee,  see  "  Referee." 

Rbtdrn— 

see  "  Sheriff." 
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Shbhiff— 

certificate  of  serving  aubpena 263 

return  to  attachment 327 

SUBPBNA — 

for  attendance  of  witnesses 261 

"             "               "           before  judge  who  may  con- 
tinue proceedings,     .        .  261 
"             "              "           duces  tecum,   .        .       .        .262 

ticket, 262 

Summons — 

of  re/eree,  for  attendance  of  debtor,  &c 259 

Undertaking — 

by  debtor  under  arrest  upon  warrant,        ....    270 
to  obtain  dissolution  or    modification    of   injunction 

(*299), 285 

Wabbant— 

ofo?T«s«  (subd.  4,  §292), 256 

attachment,  see  "  Attachment." 

commitment  (subd.  4,  §  292), 272 

"  for  contempt  by  court 338 

"   judge 339 

"        "  "     "      upon  order  to  show 

cause, 841 

Wkit— 

of  attachment,  see  "  Attachment." 
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CHAPTEE  I. 

PEOOEEDmGS  TO  COMPEL  AN  EXAMINATION  OF  THE  JUDG- 
MENT DEBTOR,  AND  OP  HIS  DEBTOR  OR  BAILEE,  UNDER 
THE  CODE  OP  CIVIL  PROCEDURE  OP  THE  STATE  OP  NEW 
YORK. 

Section   1.  The  diflferent  kinds  of  remedies. 

"        3.  The  nature  of  the  remedies,  &c. 

"        3.  What  judge  may  entertain  the  proceedings. 

"        4.  By  whom  and  against  whom  tliey  may  be  instituted. 

"        5.  On  what  judgments  and  executions. 

"  6.  Within  what  time  and  in  what  county  must  the  pro- 
ceedings be  brought. 

"  7.  The  proof  to  obtain  the  order  after  return  of  execution 
and  the  order. 

"  8.  Theproof  to  obtain  the  order  before  the  return  of  execu- 
tion and  the  order. 

"        9.  The  warrant  and  the  proof  to  obtain  it. 

"  10.  The  proof  to  obtain  order  to  examine  a  third  person,  and 
the  order. 

SECTION   I. 

The  different  Kinds  of  Remedies. 

%  2432.  "  TMs  title  (title  12  of  chapter  17  of  the  Code 
of  Civil  Procedure)  provides  for  three  distinct  remedies, 
as  follows  : 

1.  An  order  made  or  a  warrant  issued  against  a  judg- 
ment debtor  after  the  return  of  an  execution. 

2.  An  order  made  or  a  warrant  issued  against  a  judg- 
ment debtor  after  the  issuing  and  before  the  return  of  an 
execution. 

3.  An  order  made  after  the  issuing,  and  either  before 
or  after  the  return,  of  an  execution  against  a  person  who 
has  property  of  the  judgment  debtor  or  is  indebted  to 
him. 


^  DIFFERENT  KINDS  OF  SUPPLEMENTARY  PROCEEDINGS. 

"  The  proceeding  under  subdivision  third  of  this  section 
may  be  pursued  either  alone  or  simultaneously  with  the 
proceedings  under  either  subdivision  first  or  subdivision 
second." 

This  section  is  new  in  form.  It  classifies  and  defines 
the  different  remedies  which  belong  to  proceedings  sup- 
plementary to  execution  against  property,  the  intent 
being  to  fix  definitely  the  commencement  of  each  species 
of  proceedings,  in  order  that  its  progress  may  be  traced 
without  confounding  it  with  another. 

The  section  settles  a  disputed  point :  it  authorizes  pro- 
ceedings against  a  third  person  independently  of  proceed- 
ings against  the  judgment  debtor.  Under  the  former 
code  some  cases  held  that  proceedings  against  a  third 
person  as  debtor  or  bailee  of  the  judgment  debtor  were 
in  aid  of  and  ancillary  to  those  against  the  judgment 
debtor,  and  must  be  taken  in  connection  with  the  latter, 
or  not  at  all.  This  was  generally  the  view  of  the  courts 
in  the  country  districts,  and  also  in  the  Superior  Court  of 
the  City  of  New  York. 

See  Kemp  -u.  Harding,  4  Row.,  178  ;  Sherwood  i). 
The  Buffalo  and  N.  T.  E.  E.  Co.,  12  Id.,  136  ;  Hol- 
brook  V.  Orgler,  49  How. ,  p.  289.  But  in  the  First 
Judicial  District  the  contrary  rule  was  long  ago  estabhsh- 
ed.  See  Parker  v.  Hunt,  15  Abb.,  410  ;  Holmes  v.  Jor- 
don.  Id. ,  note  ;  Ward  -y.  Beebe,  Id. ,  3T2  ;  First  Ifational 
Bank  of  Eome  «.  Dering,  8  N.  Y.  Weekly  Digest,  261. 

However,  the  Court  of  Appeals  judicially  settled  the 
question  in  Gibson  v.  Haggerty,  37  N.  Y.,  p.  555,  by 
holding  that  these  several  proceedings  are  independent  of 
each  other ;  and  this  section  has  enacted  this  decision 
into  a  statute,  thus  superseding  all  the  decisions  to  the 
contrary.  As  a  consequence  of  this  rule,  the  Coui't  in 
First  National  Bank  of  Eome  v.  Dering,  sujm'a,  decided 
that  these  remedies  need  not  be   all  taken   before  the 
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same  judge  or  judges  of  the  same  court  ;  but  one,  as  that 
against  the  judgment  debtor,  might  be  instituted  before  a 
Supreme  Court  Justice,  and  another,  as  that  against  a 
tliird  person,  before  a  County  judge. 


SECTION   II. 

The  Nature  of  the  Hemedies,  die. 

§  2433.  Each  of  these  remedies  is  a  special  proceeding, 
but  an  order  made  in  the  course  thereof  can  be  reviewed 
only  as  follows  : 

"1.  An  order  made  by  a  judge  out  of  court  may  be 
vacated  or  modified  by  the  judge  who  made  it,  as  if  it 
was  made  in  an  action  ;  or  it,  or  the  order  of  the  judge 
vacating  or  modifying  it,  may  be  vacated  or  modified 
upon  motion,  by  the  court  out  of  which  the  execution  was 
issued. 

"  2.  "Where  the  execution  was  issued  out  of  a  County 
Court,  an  appeal  from  an  order  made  in  the  course  of  the 
proceedings  may  be  taken  in  like  manner  as  if  the  order 
was  made  in  an  action  brought  in  the  same  court. ' ' 

This  section  is  new  and  was  intended  to  settle  some 
doubtful  questions.  It  makes  these  various  remedies 
special  proceedings.  Under  the  former  statute  some  of 
the  decisions  were  that  these  proceedings  are  special  pro- 
ceedings, while  the  current  of  authorities  was  that  they 
are  proceedings  in  the  original  action.  This  was  so  held 
in  Seeley  v.  Black,  35  How.,  369,  and  in  cases  cited  in 
Eiddle's  Supplementary  Proceedings,  p.  86,  and  also  in 
West  Side  Bank  «.  Pugsley,  ^1  N.  Y.,  368.;  S.  C,  12 
Abb.  {JV.  S.),  28. 

These  remedies  are  now  special  proceedings  instituted 
before   a   judge   out   of   court,  and  have  generally  the 
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characteristics  and  limitations  of  such  proceedings,  except 
where  otherwise  prescribed. 

The  practice  as  to  appeals  and  reviews,  and  the  costs, 
remain  substantially  as  before.  The  section,  however, 
settles  a  disputed  point.  It  empowers  the  Court  to  inter- 
vene and  vacate  or  modify  an  order  made  by  a  judge. 
This  power  was  formerly  denied  by  some  decisions,  Tide 
Bitting  V.  Vanderburgh,  IT  How.,  p.  80  ;  Cowdrey  v. 
Carpenter,  17  All.,  107. 

The  proceedings  under  the  former  code,  it  was  held, 
were  a  substitute  for  the  creditors'  bill  of  the  Court  of 
Chancery,  and  the  service  of  the  order  beginning  the 
proceedings,  like  the  commencement  of  a  suit  in  Chancery 
.under  the  old  system,  gave  the  judgment  creditor  the 
priority  of  a  vigilant  creditor,  and  a  hen  upon  the  equi- 
table assets  of  the  debtor  ;  and  the  final  order  of  a  judge 
in  proceedings  against  a  third  person,  requiring  him  to 
pay  the  debt  due  the  judgment  debtor  to  the  plaintiff, 
rendered  this  lien  effectual,  and  payment,  or  habihty  to 
pay  in  pursuance  of  such  order,  was  a  defence  to  an 
action  against  him  by  the  judgment  debtor,  or  an 
assignee  who  is  not  shown  to  be  a  lona  fide  purchaser  for 
value  of  the  claim  ;  Lynch  v.  Johnson,  48  N.  Y.,  27, 
affirming  S.  C,  46  Barl.,  56;  and  the  practice  estab- 
lished by  the  Court  of  Chancery  in  respect  to  the  course 
of  procedure  upon  creditors'  bills  applied  to  the  new  pro- 
ceedings, unless  inconsistent  with  or  obviously  superseded 
by  the  change  made  by  the  legislature. 

Smith  V.  Mahoney,  3  Daly.,  285  ;  also  Becker  v. 
Torrance,  31  N.  Y.,  631 ;  Pope  v.  Cole,  64  Barb.,  406, 
and  Kellogg  v.  Collar,  47  'Wis. ,  649.  The  proceedings 
under  the  present  Code  appear  even  more  closely  related 
to  the  creditors'  bill.  They  are  a  sort  of  judgment 
creditors'  suit.  They  must  be  commenced  within  the 
same  time.     They  are  exclusively  before  the  judge  by 
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whose  order  they  are  instituted,   except  so  far  as   the 
statute  authorizes  the  contrary. 

The  Title. 

They  should  be  entitled  like  other  special  proceedings 
taken  before  a  judge  out  of  court.  The  owner  of  the 
judgment  should  be  the  plaintiff,  and  the  person  pro- 
ceeded against  the  defendant.  See  §  1909  of  the  Code 
of  Civil  Procedure. 

In  Ward  v.  Eoy,  69  JV.  Y.,  96,  the  Court  held  that  the 
attorney  of  record  who  recovered  the  judgment  might  by 
his  general  retainer  institute  these  proceedings  for  the 
plaintiff,  but  this  decision  appears  to  be  based  on  the 
theory  that  the  proceedings  were  in  the  original  action. 
As  the  proceedings  are  now  severed  from  the  original 
action,  and  made  special  proceedings  ;  query,  has  the 
attorney  such  power  ? 


SECTION"   III. 

What  Judge  may  entertain  the  Proceedings. 

§  2434.  Either  special  proceedings  may  be  instituted 
before  a  judge  of  the  Court  out  of  which,  or  the  county 
judge,  or  the  special  county  judge  of  the  county  to 
which  the  execution  was  issued,  or  where  it  was  issued  to 
the  city  and  county  of  New  York,  from  an  inferior  court 
other  than  the  Marine  Court  of  that  city,  before  a  judge 
of  the  Court  of  Common  Pleas  for  that  city  and  county. 
When  the  execution  was  issued  out  of  a  court  other  than 
the  Supreme  Court,  and  it  is  shown  by  affidavit  that  each 
of  the  judges  before  whom  the  special  proceeding  might 
be  instituted  as  prescribed  in  this  section  is  absent  from  the 
county,  or  for  any  reason  unable  or  disqualified  to  act, 
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the  special  proceeding  may  be  instituted  before  a  justice 
of  tbe  Supreme  Court.  In  that  case,  if  he  does  not  reside 
within  the  judicial  district  embracing  the  county  to 
which  the  execution  was  issued,  the  order  made  or  the 
warrant  issued  by  him  must  be  returnable  to  a  justice  of 
the  Supreme  Cotirt  residing  in  that  district,  or  the  county 
judge,  or  the  special  coimty  judge  of  that  or  an  adjoin- 
ing county,  as  directed  in  the  order  or  warrant. 

This  provision  is  substantially  the  same  as  that  in  the 
former  Code.  It  includes  among  the  judges  who  may 
entertain  the  proceedings,  special  county  judges  and 
Marine  Court  justices.  These  officers  were  not  named 
among  such  judges  in  the  old  Code,  as  it  stood  in  June, 
1866.  Special  coanty  judges  were  included  after  that, 
and  the  session  laws  of  1874,  ch.  545,  §  7,  em- 
powered the  justices  of  the  Marine  Court  of  the  City  of 
~Hew  York  to  entertain  the  proceedings  in  that  city  upon 
on  judgments  of  their  own  court ;  and  under  that  statute 
it  was  held  that  a  jtistice  of  the  Marine  Court  could 
entertain  the  proceedings,  although  a  transcript  of  the 
judgment  was  filed  and  docketed  in  the  clerk's  office  of 
the  city  and  county  of  New  York.  Holbrook  v.  Orgler, 
49  How.,  289. 

This  statute  of  1874  is  repealed.  See  Kepealing  Act  of 
1880,  ch.  245,  §  1,  subd.  50 ;  and  on  this  point  the 
above  provision  of  §  2434  now  embraces  all  the  Acts 
passed  prior  to  1880. 

The  principle  which  the  present  Code  enacts,  is  that 
any  jiidge  of  a  court  of  record,  out  of  which  an  execution 
against  property  may  issue  to  a  sheriff,  can  entertain 
these  proceedings  whenever  the  requisite  facts  exist  and 
are  proved,  to  wit :  First,  a  jiidge  of  the  court  out  of 
which  the  execution  was  issued,  upon  a  judgment  of  his 
Court;  second,  a  county  judge  or  special  county  judge 
on  any  judgment  where  the  execution  thereon  was  issued 
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out  of  a  coiirt  of  record  and  to  the  sherijff  of  his  county  ; 
third,  a  judge  of  the  Court  of  Common  Pleas  for  the  City 
and  County  of  New  York,  upon  an  execution  issued  to 
that  city  and  county  from  an  inferior  court  other  than 
the  Marine  Court  of  that  city  ;  fourth,  where  the  execution 
was  issued  out  of  a  local  court  and  it  is  shown  by  affidavit 
that  each  of  the  judges  before  whom  the  proceedings 
might  be  instituted  as  prescribed  in  this  section  (§  243i) 
is  absent  from  the  county,  or  for  any  reason  unable  or 
disqualified  to  act,  then  a  justice  of  the  Supreme  Court 
may  act  in  his  stead.  Baldwin  v.  Perry,  25  Il^m. ,  72  ; 
S.  C,  61  Sow.,  289;  and  1  vol..  Civil  Procedure  R., 
118,  Supreme  Court,  General  Term,  1st  Judicial  De- 
partment, July,  1881. 

A  Justice  of  the  Supreme  Court. 

He  may  make  the  order  instituting  the  proceedings  in 
any  part  of  the  State,  and  all  proceedings  except  the  ex- 
amination may  be  had  before  him  anywhere  in  the 
State.  See  Crouse  v.  Wheeler,  2>Z  How.,  337.  But  when 
he  acts  in  the  place  of  a  judge  of  a  local  court,  and  does 
not  reside  in  the  judicial  district,  embracing  the  county  to 
which  the  execution  was  issued,  he  must  make  the  order 
or  warrant  returnable  to  a  justice  of  the  Supreme  Court 
of  that  district,  or  to  the  county  judge  or  special  county 
judge  of  the  county  to  which  the  execution  was  issued,  or 
to  such  a  judge  of  an  adjoining  county,  and  make  this 
direction  in  the  order  or  warrant.  The  order  of  the 
Supreme  Court  justice  institutes  the  proceedings,  brings 
the  judgment  debtor  into  court,  and  confers  jurisdiction 
upon  the  justice  or  judge  whom  he  appoints  in  his  order 
analogous  to  the  appointment  of  a  referee.  In  such  case 
a  county  judge  or  special  county  judge  acquires  juris- 
diction in  these  proceedings  which  he  could  not  other- 
wise obtain.     The  judgment  debtor  may  at  the  time  re- 
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side  in  a  distant  county  and  district,  and  have  no  place  of 
business  in  the  county  to  which  the  Supreme  Court  justice 
sent  the  proceedings  ;  still  the  county  judge  or  special 
county  judge  would  be  authorized  to  act  throughout,  ex- 
cept taking  the  examination  of  the  debtor;  that  would 
have  to  be  taken  before  a  referee  appointed  by  the  Su- 
preme Court  justice.  And  in  a  case  of  this  kind  it  would 
be  irregular  for  the  justice  of  the  Supreme  Court  making 
the  order  or  issuing  the  warrant  to  require  the  referee 
appointed  by  him  to  report  the  examination  to  him,  or  to 
reserve  to  himself  any  part  of  the  subsequent  proceed- 
ings, for  all  such  proceedings  must  be  had  before  the 
officer,  specified  in  the  order,  or  the  one  sitting  and  acting 
in  his  stead.  See  Pardee  v.  Tilton,  20  Hun.,  76;  S.  C, 
58  How.,  476,  General  Term,  1st  Judicial  Department. 
The  provision  in  the  former  Code  that,  in  case  of  an  order 
made  by  a  justice  of  the  Supreme  Court,  all  subsequent 
proceedings  should  be  had  before  some  justice  in  the 
judicial  district  where  the  judgment  debtor  resides,  to  be 
specified  in  the  order,  is  not  re-enacted  in  the  new  Code  ; 
but  §  2469  requires  all  examinations  of  judgment  debtors 
and  third  persons  to  be  had  in  the  county  of  their 
residence  or  place  of  business.  The  Supreme  Court  at 
General  Term  in  the  1st  Judicial  Department  overruled 
the  Special  Term  and  decided  that  the  justices  of  that 
court  had  jurisdiction  under  §  2434  to  entertain  these 
proceedings  in  that  Judicial  Department  upon  judgments 
of  their  court.  Baldwin  v.  Perry,  25  Hun.,  12;  S.  C, 
61  How.,  289,  rev'g,  S.  C,  1  vol.,  Civil  Procedure 
B.,  32. 

County  Judge. 

Either  of  the  proceedings  may  be  instituted  before  a 
county  judge  or  a  special  county  judge,  upon  a  judgment 
not  of  his  court  only,  but  when  the  execution  was  issued  to 
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his  county  and  the  judgment  debtor  has  at  the  time  of 
commencing  the  proceedings  a  place  of  business  in  that 
county,  or  if  a  resident  of  the  State,  resided  in  such 
county  at  the  time  the  execution  was  so  issued,  §  2458. 
Miller  v.  Adams,  T  Lans.,  p.  131,  General  Term,  holds 
that  an  order  made  under  §  294  of  former  Code  (§  2441 
of  present  Code)  may  be  made  by  a  county  judge  of 
the  county  to  which  the  execution  was  issued.  But 
the  present  Code  requires  the  additional  requisite  of  resi- 
dence or  place  of  business,  as  above  mentioned,  and  the 
further  requisite  for  the  examination  of  a  third  person 
contained  in  §  2459  of  Code.  Terry  v.  Hultz,  8  All. 
{N.  S.),  109;  S.  C,  39  How.,  169,  Kings  County  judge, 
is  in  point,  that  the  execution  on  a  judgment  of  the  Sii- 
preme  Court  must  have  been  issued  to  the  county  where 
the  county  judge  resides,  to  give  him  jurisdiction. 

other  Judges. 

Any  other  judge  can  entertain  proceedings  only  upon 
an  execution  issued  out  of  his  court  to  the  county  pre- 
scribed in  §  2458  of  Code,  and  upon  the  conditions  con- 
tained in  §  2459  of  Code.  The  amendment  of  1881  to 
§  2434  of  Code,  as  to  the  power  of  the  judges  of 
the  Court  of  Common  Pleas,  leaves  the  institution  of 
proceedings  in  the  city  of  New  York,  upon  judgments 
recovered  outside,  in  an  awkward  plight.  Under  the 
former  Code,  and  under  this  section  before  said  amend- 
ment, a  proceeding  upon  any  judgment,  wheresoever  re- 
covered in  the  State,  could  be  taken  before  a  judge  of 
the  Court  of  Common  Pleas  in  the  city  of  New  York. 
Now,  unless  the  expression  "an  inferior  court"  means 
any  local  court  in  the  State,  including  Superior  City 
Courts,  County  Courts,  Recorders'  Courts,  &c.,  no  judge 
of  the  Common  Pleas  can  entertain  any  of  these  proceed- 
ings upon  a  judgment  recovered  in  a  local  court  without 
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the  city  of  IvTew  York  ;  and  it  is  very  doubtful  wliether 
a  justice  of  the  Supreme  Court  could  do  it  in  that 
city  upon  a  judgment  of  a  local  court  like  the  Supe- 
rior Court  of  Buffalo,  under  the  latter  provision  of 
§  2434  of  Code  ;  because  that  provision  seems  to  imply 
that  the  judge  in  whose  stead  the  Supreme  Court 
justice  is  to  act  originally  had  the  power  to  entertain  the 
proceeding,  but  from  absence  or  other  cause,  he  is  unable 
to  act,  while  here,  unless  ' '  inferior  court ' '  has  ac- 
quired a  new  definition,  every  judge  of  the  Common 
Pleas  is  deprived  by  statute  of  entertaining  proceedings 
on  such  a  judgment.  The  usual  meaning  attached  to 
the  expression  "inferior  court"  is  a  court  without 
record  ;  and  if  this  is  the  meaning  of  it  in  said  amend- 
ment, then  the  amendment  has  only  taken  certain  powers 
from  the  judges  of  that  court  and  confen-ed  none  what- 
ever tipon  them,  for  no  execution  issues  to  the  sheriff  of  the 
city  and  county  of  ITew  York  from  a  court  not  of  record. 

In  Gould  V.  Moore,  51  Hoxo.,  188,  the  judgment 
was  recovered  in  the  Superior  Court  of  the  City  of  ISTew 
York,  and  execution  was  issued  to  Suffolk  County, 
where  the  judgment  debtor  then  resided.  Afterward 
he  removed  to  the  city  of  New  York,  where  proceed- 
ings were  taken  against  him.  Held,  on  motion  to  dis- 
miss the  proceedings,  that  the  judges  of  that  Court  had 
jurisdiction  in  such  a  case.  See  also  §  268  of  the  Code 
of  Civil  Procedure,  as  to  the  power  of  a  judge  of  a 
Superior  City  Court  in  special  proceedings. 

The  U.  S.  Supreme  Court  recently  held  that  the 
Federal  Circuit  Court  in  New  York  had  jurisdiction  to 
institute  supplementary  proceedings  upon  a  judgment  in 
that  court  after  return  of  execution  to  discover  property. 
Ex-parte  Eoyd,  A.  T.  Journal,  26  Vol.  (No.  2),  p.  33, 
July  8,  1882.  The  principle  of  the  decision  applies  to 
aU  the  Federal  Courts  in  this  State. 
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SECTION    IV. 

By  whom  and  against  whom,  may  the  Proceedings  le 
instituted. 

BY  WHOM. 

See  Eiddle's  Supplementary  Proceedings,  p.  17,  &c. 

Any  person  wlio  is  entitled  in  his  own  right  to  collect 
a  jiidgment  may  institute  the  proceedings.  He  is  a  judg- 
ment creditor. 

See  subdivision  13  of  §  33i3  of  the  Code  of  Civil  Pro- 
cedure. 

The  term  "judgment  creditor"  as  defined  in  this 
subdivision  includes  every  one  who  owns  or  becomes  the 
owner  of  a  judgment  in  his  own  right,  or  is  entitled  in 
his  own  right  to  collect  or  otherwise  to  enforce  it,  and  he 
can  maintain  these  proceedings  on  such  a  judgment  in 
his  own  name. 

See  §  1909  of  the  Code  of  Civil  Procedure. 

In  Crill  '0.  Koenmayer,  56  How.,  276,  the  county 
judge  of  Oneida  Covmty  held  that  an  assignee  could 
institute  these  proceedings  after  the  death  of  his  assignor, 
and  in  his  own  name,  and  the  judge  could  appoint  a 
receiver  therein ;  this  decision  was  made  under  the  old 
Code. 

There  is  no  question  on  this  point  under  the  present 
code;  but  Query,  does  the  term  "  judgment  creditor, " 
as  defined  in  subdivision  13  of  §  3343,  include  persons 
who  become  vested  with  judgments  in  their  representa- 
tive capacity,  like  executors,  administrators,  &c.  ?  Mr. 
Throop  says  the  definition  was  meant  to  include  them. 
But  are  trustees  entitled  to  collect  or  enforce  siich  judg- 
ments in  their  own  right  ? 

Prior  to  the  amendment  of  1866  to  S  283  of  the  old 
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Code,  tlie  personal  representative  of  a  deceased  judgment 
creditor  could  not  maintain  these  proceedings — he  could 
not  issue  execution  upon  a  judgment  recovered  in  the 
lifetime  of  the  deceased  creditor.  His  only  remedy  was 
to  bring  an  action  for  leave  to  issue  execution.  Jay  v. 
Martine,  2  Duer,  654  ;  Wheeler  v.  Dakin,  12JIow.,  537. 
But  the  amendment  of  1866  to  §  283  authorized  the  duly 
appointed  representatives  of  a  deceased  judgment  cred- 
itor to  issue  execution,  or  institute  supplementary  pro- 
ceedings any  time  within  five  years  after  the  entry  of  the 
judgment.  Collier  v.  De  Eevere,  7  Sun.,  61,  General 
Term,  1876.  This  §  283  of  the  former  Code,  together 
with  the  amendment  thereto  of  1866,  was  repealed  by 
chapter  417  of  the  laws  of  1877  ;  and  the  substitute  there- 
of, §  1376  of  the  Code  of  Civil  Procedure,  does  not  in 
hwc  verba  re-enact  it. 

In  Pardee -y.  Tilton,  20  Hun.,  76  ;  S.  C,  58^ow>.,476, 
and  '9  iV.  Y.  WeeMy  Digest,  473,  it  appeared  that  the 
judgment  was  recovered  and  execution  against  property 
issued  and  returned  before  September,  1877,  and  the 
judgment  creditor  died  in  April,  1878.  The  General 
Term,  1st  Jud.  Department,  held,  that  although  the  said 
amendment  of  1866  was  repealed,  yet,  as  the  judgment 
creditor  was  entitled  to  these  proceedings  at  the  time  the 
repealing  act  named  went  into  effect,  this  right  was  pre- 
served and  passed  to  his  legal  representative  by  the  saving 
and  qualifjdng  provisions  of  §  3  of  the  same  Act,  chap. 
417,  laws  of  1877 ;  and  that  the  deceased  judgment 
creditor's  legal  representatives  might  institute  the  pro- 
ceedings any  time  within  five  years  after  the  entry  of  the 
judgment.  The  same  was  substantially  held  in  Walker 
V.  Donovan,  QDaly,  552  ;  S.C.,53  How.,  3,  Sp.  T.,where 
it  was  said  that  the  representative  of  the  deceased  cred- 
itor, to  obtain  the  order,  must  prove  that  letters  testa- 
mentary or  of  administration  had  been  issued  to  him. 
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See  also  Bean  ■?;.  Tonnelle,  24  Hun.,  353;  S.  C,  1 
Code  Procedure  B.,  33. 

Attorney. 

An  attorney  may  enforce  a  judgment  for  the  amount 
of  his  lien,  and  to  that  end  resort  to  these  proQeedings. 
But  the  aiSdavit  upon  which  the  proceedings  are  instituted 
must  show  the  status  of  the  attorney. 

Eussell  V.  Sommerville,  4  i7.  Y.  Monthly  Lam 
Bxilletin,  3,  Supreme  Court,  Baeeett,  J. 

The  Court  of  Appeals  held  that  an  attorney  employed 
to  collect  a  claim  had  authority,  by  virtue  of  his  original 
retainer,  after  recovering  judgment  to  institute  these 
proceedings  and  procure  the  appointment  of  a  receiver. 

Ward  V.  Roy,  69  N.  T.,  p.  96.  This  was  so  decided 
on  the  ground  that  these  proceedings  were  in  the  original 
action.  But  as  the  proceedings  are  now  severed  from 
the  original  action  and  made  special  proceedings,  whether 
or  not  the  attorney's  retainer  in  the  action  is  suificient 
authority  to  institute  these  proceedings  has  not  yet  been 
decided.  However,  it  would  seem  that  such  authority 
continues,  for  the  retainer  is  to  collect  the  claim  ;  that  is,  to 
employ  the  usual  remedies  and  processes  known  to  the 
law.  But  the  attorney  does  not  prosecute  the  proceed- 
ings in  his  own  name  as  plaintiff.  After  the  death  of  the 
judgment  creditor,  the  attorney  of  record  has  no  atithor- 
ity  to  prosecute  these  proceedings.  Amore  v.  LaMothe, 
5  All.  {N.  C),  146. 

Against  Whom. 

See  Eiddle's  Swpflementary  Proceedings,  p.  18. 

Infant  Judgment  Debtor. 

The  proceedings  may  be  taken  upon  a  judgment  against 
an  infant,  because  at  the  most  such  a  judgment  is  only 
irregular,  and  the  regularity  thereof  cannot  be  inquired 
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into  upon  these  proceedings.  Lederer  v.  Ehrenefeld,  49 
How.,  403,  N.  Y.  Superior  Court,  Sp.  T.,  September, 
18Y5. 

Married  Women. 

As  a  personal  judgment  maybe  rendered  and  enforced 
against  a  married  woman  the  same  as  if  she  was  single, 
the  proceedings  may  be  instituted  against  her.  See 
§  1206  of  the  Code,  and  Thompson  v.  Sargent,  15  Ahh. , 
452. 

Witness. 

•A  person  coming  to  a  place  as  a  witness  has  a  reason- 
able time  to  return  to  his  residence,  and  in  the  meanwhile 
no  proceedings  can  be  taken  against  him  in  that  place  ; 
but  if,  instead  of  doing  so,  he  proceeds  about  his  own  busi- 
ness, he  loses  that  privilege  and  proceedings  lie  against 
him.  See  Schultz  v.  Andrews,  54  How.,  380,  Supreme 
Court,  Sp.  T. 

Corporations. 

The  proceedings  cannot  be  taken  against  a  domestic 
corporation  as  judgment  debtor,  nor  against  a  foreign 
corporation  as  judgment  debtor,  when  the  latter  does 
business  within  this  State,  or  has  within  the  State  a  busi- 
ness agency,  or  a  fiscal  agency,  or  an  agency  for  the  trans- 
fer of  its  stock.     See  §§  2463  and  1S12  of  the  Code. 

Representatives  of  deceased  judgment  debtors  cannot 
be  proceeded  against  as  such,  because  the  effects  of  a 
deceased  person  pass  into  the  Surrogate's  Court  and  are 
distributed  there. 

Debtors  and  Bailees  of  the  Judgment  Debtor. 

The  proceedings  may  be  instituted  against  any  person 
or  corporation  that  has  personal  property  of  the  judgment 
debtor  exceeding  ten  dollars,  or  is  indebted  to  him  in  a 
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sum  exceeding  tea  dollars.  §  2441  of  the  Code.  This 
designation  of  "any  person  or  corporation "  includes 
any  person,  company,  or  association  that  is  amenable  to 
an  action.  It  includes  unincorporated  associations  of 
seven  or  more  persons,  who  must  be  proceeded  against 
as  provided  in  §  1919  of  the  Code  of  Civil  Procedure. 

But  a  bank  which  is  made  the  depository  of  the 
United  States  Bankruptcy  Court  has  no  power  to  pay 
out  any  funds  so  deposited,  except  upon  the  order  of  that 
Court,  and  such  funds  cannot  be  reached  by  supplement- 
ary proceedings.  Havens  v.  National  City  Bank  of 
Brooklyn,  4  Hun.,  131;  S.  C,  6  W.  Y.  Supreme 
Court  (T.  &  C.)  R.,  346,  General  Term,  Second 
Judicial  Department. 

Infants. 

The  designation  also  includes  infants.  If  an  infant 
has  in  his  possession  personal  property  belonging  to  the 
judgment  debtor,  there  is  no  reason  why  a  proceeding  as 
well  as  an  action  could  not  be  brought  against  him  to 
reach  such  property. 


SECTION    V. 

On  what  Judgments  and  Executions. 

§  2458.  "In  order  to  entitle  a  judgment  creditor  to 
maintain  either  of  the  special  proceedings  authorized  by 
this  article,  the  judgment  must  have  been  rendered 
upon  the  judgment  debtor's  appearance,  or  personal 
service  of  the  summons  upon  him,  for  a  sum  not  less 
than  twenty-five  dollars,  and  the  execution  must  have 
been  issued  out  of  a  court  of  record  ;  either 

(1)  To  the  sheriff  of  the  county  where  the  judgment 
debtor  has,  at  the  time  of  the  commencement  of  the 
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special  proceeding,  a  place  for  the  regular  transaction  of 
business  in  person  ;  or 

(2)  If  the  judgment  debtor  is  then  a  resident  of  the 
State,  to  the  sheriff  of  the  county  where  he  resides  ;  or 

(3)  If  he  is  not  then  a  resident  of  the  State,  to  the 
sheriff  of  the  county  where  the  judgment-roll  is  filed ; 
unless  the  execution  was  issued  out  of  a  court  other  than 
that  in  which  the  judgment  was  rendered,  and  in  that 
case  to  the  sheriff  of  the  county  where  the  transcript  of 
the  judgment  is  filed." 

This  section  is  taken  from  the  first  part  of  §  292  of  the 
former  Code,  with  some  important  modifications,  how- 
ever.    These  are,  that  the  judgment  must  have  been 
rendered  upon  the    debtor's    appearance,    or    personal 
\  service  of  the  summons  on  him  ;  it  must  be  for  at  least 
I  twenty-five  dollars,  and  if  it  is  sought  to  go  upon  the 
I   judgment  debtor's  place  for  the  regular  transaction  of 
I    business  in  person,  then  he  must  have  such  place  at  the 
,'    time  the  execution  is  issued  and  at  the  time  the  proceed- 
ings are  commenced. 

This  section  settles  two  points  :  first,  that  the  judg- 

'  ment  on  which  the  proceedings  are  based  must  be  recov- 

j  ered  upon  the  judgment    debtor's  appearance  in  the 

I    action,  or  personal  service  of  the  summons  upon  him ; 

,'    second,  that  a  judgment  for  costs  merely  may  form  the 

I     basis  of  the  proceedings.     However,  under  the  former 

Code  the  Court  of  Appeals  decided  that  when  the  simi- 

mons  had  not  been  personally  served,  and  no  appearance 

in  the  action  had  been  made,  the  proceedings  could  not 

be  taken. 

Bartlett-y.  MolSTeil,  60  N.  Y.,  p.  53,  aff'g  S.  C,  49 
Hoio.,  55,  and  5  Siq^reme  Ot.  R.  (T.  &  C.)  675.  The 
codifiers  followed  this  decision. 

Service  of  the  summons  upon  a  person  designated  for 
that  purpose  by  §  430  of  the  Code  is  eqiiivalent  to  a 
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personal  service  for  these  proceedings.     But  is  a  personal 
service  of  the  summons  upon  the  defendant  without  the 
State,  pursuant  to  §  440,  &c.,  of  the  present  Code,  such  a 
service  as  this  section  contemplates  ? 
Judgment  against  Plaintiff. 

This  section  does  not  apply  when  the  judgment  is 
against  the  plaintiff.  He  voluntarily  brings  himself  into 
Court  by  the  commencement  of  his  action.  Bean  v. 
Tonnelle,  24  Hun,  353,  General  Term,  1st  Judicial 
Department,  April,  1881. 

To  Collect  Interest. 

When  the  face  of  the  judgment  is  paid,  proceedings 
may  be  brought  and  conducted  to  collect  the  unpaid 
interest  and  disbursements.  Johnson  v.  Tuttle,  17  AUb., 
315,  E".  Y.  Common  Pleas,  General  Term,  1863. 

Federal  Court  Judgments. 

No  proceedings  can  be  maintained  upon  a  judgment 
recovered  in  a  Federal  Court,  although  the  judgment  is 
docketed  in  a  county  clerk's  office  under  §  271  of  the 
Code,  now  repealed. 

Tompkins  v.  Purcell,  12  Sun,  662,  General  Term, 
1st  Judicial  Department,  January,  1878  ;  and  see  Davis 
V.  Breens,  11  JY.  Y.  Weekly  Digest,  436,  same  Couit 
and  Department,  General  Term,  January,  1881. 

The  scope  of  these  remedies  limits  their  operations  to 
judgments  recovered  in  the  courts  of  this  State.  The 
courts  of  the  United  States  are  a  foreign  jurisdiction. 

See  Booth  v.  Clark,  17  How.  (U.  S.),'  322.  But  see 
ante,  p.  10. 

Less  than  Twenty-five  Dollars. 

This  section  permits  no  proceedings  upon  a  judgment 

for  less  than    twenty-five   dollars.      The   former   Code 

authorized  proceedings   upon    such  a  judgment  when 

recovered  in  a  court  of  record.     But,  according  to  the 

2 
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decisions  of  Pardee  v.  Tilton,  20  Hun,  76  sv/pra,  and 
Bean  v.  Tonnelle,  24:  Htm,  353  supra,  that  rights 
which  had  accrued  to  a  jadgment  creditor  under  the  old 
Code,  and  existed  when  the  new  one  went  into  effect, 
are  preserved  by  §  3352  of  the  present  Code  and  the 
qualifying  provisions  of  section  3  of  chapter  417,  laws 
of  187T,  the  right  to  institute  these  proceedings  in  a 
case  in  which  the  creditor  had  such  right  under  the  former 
Code  seems  to  be  preserved  by  the  same  provisions. 

Thus,  in  Bean  v.  Tonnelle,  swpra,  the  judgment  was 
for  costs,  and  the  proceedings  were  taken  in  October, 
1880,  after  the  new  Code  went  into  operation,  and 
§  2458  at  that  time  did  not  permit  proceedings  upon  a 
judgment  for  costs  only.  This  point  was  taken,  but  the 
Court  overruled  it  on  the  ground  that  the  judgment  had 
been  recovered  and  execution  issued  and  returned  while 
the  old  Code  was  in  force,  which  entitled  the  judgment 
creditor  to  proceedings  on  a  judgment  for  costs  of  a 
court  of  record,  and  that  this  right  was  preserved  to 
him  when  the  new  Code  went  into  force  by  §  3352,  dis- 
tinguishing the  case  from  Armstrong  v.  Cummings,  2 
N.  Y.  Mo.  Law  Bull. ,  94,  in  which  the  right  to  insti- 
tute the  proceedings  did  not  exist  on  September  1,  1S80, 
the  time  the  new  Code  went  into  effect. 

Under  the  former  Code  no  proceedings  could  be 
maintained  upon  a  justice's  judgment  for  less  than 
twenty-five  dollars,  exclusive  of  costs.  Wolf  v.  Jordan, 
22  Hun,  108 ;  and  Potter  v.  Low,  16  Barh.,  549. 

But  these  decisions  are  now  superseded.  The  new 
Code  makes  no  distinction  between  the  courts  on  this 
head.  See  also  Eiddle's  Supplementary  Proceedings, 
p.  19. 

An  Assessment  of  Taxes. 

The  session  laws  of  1867,  chapter  361,   amended  in 
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18'79,  chapter  446  of  session  laws,  and  further  amended 
in  1881,  chapter  640  of  session  laws,  authorize  proceedings 
for  the  collection  of  taxes.  The  law  provides  that  when  a 
tax  exceeding  ten  dollars,  levied  by  the  board  of  super- 
visors of  a  county,  is  returned  by  a  collector  uncollected 
for  want  of  goods  and  chattels  out  of  which  to  collect 
the  same,  the  supervisor  of  the  town  or  ward,  or  the 
county  treasurer,  &c.,  within  one  year  thereafter  may 
apply,  on  affidavit  to  the  county  judge  or  special  county 
judge  of  the  county,  and  obtain  an  order  requiring  the 
delinquent  taxpayer  to  appear  and  answer.  The  pro- 
ceeding thereafter  is  the  ordinary  one,  except  as  to 
costs. 

The  principle  of  the  above  decisions  of  Pardee  v.  Til- 
ton  and  Eean  v.  Tonnelle,  is  that  when  the  right  to 
institute  the  proceedings  had  accrued  prior  to  and 
existed  at  the  time  when  the  Code  of  Civil  Procedure 
went  into  effect,  the  saving  and  qualifying  provisions  of 
§  3352,  and  of  §  3,  chapter  417,  laws  of  187T,  preserve 
that  right,  and  the  remedy  then  existing  must  be  fol- 
lowed. The  proof,  for  instance,  to  obtain  the  order  in 
such  case  need  only  conform  to  the  provisions  of  the  old 
Code.  But  proceedings  in  other  cases  instituted  since 
September  1,  1880,  are  governed  by  the  Code  of  Civil 
Procedure.  Baldwin  v  Perry,  1  vol.,  Civil  Pro.  M., 
39. 

On  what  Executions. 

See  Kiddle's  Supplementary  Proceedings,  p.  21,  &c. 

The  execution  must  have  been  issued  to  a  sheriff. 
The  Code  prescribes  this  expressly.  No  proceedings  can 
be  based  upon  an  execution  issued  out  of  a  district 
court  of  the  city  of  ISTew  York  to  a  marshal  of  that  city. 
Muldowney  v.  Comey,  3  Paly,  170  ;  Silverman  v.  Hen- 
ant,  40  How.,  88. 
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To  what  County. 

The  execution  must  have  been  issued  to  the  sheriff  of 
the  county  where  the  judgment  debtor  has  at  the  com- 
mencement of  the  proceedings  a  place  for  the  regular 
transaction  of  business  in  person,  or,  if  he  is  a  resident 
of  the  State  at  the  time  of  issuing  the  execation,  to  the 
county  where  he  then  resided.  The  Code  makes  this 
distinction  as  to  time  between  residence  and  place  of 
business.  The  residence  applies  to  the  time  of  issuing 
the  execution,  and  not  to  the  time  when  the  application 
is  made  for  the  order  supplementary.  Bingham  v. 
Disbrow,  3Y  Bark,  24;  S.  C,  li  Abb.,  251;  affirmed, 
S.  C,  5  Transct.  App.,  198,  Court  of  Appeals, 
and  Jesup  v.  Jones,  32  How.,  191.  Hence,  if  the 
execution  was  issued  to  the  sheriff  of  the  county 
in  which  the  judgment  debtor  then  resided,  it  need 
not  appear  that  it  was  issued  to  the  county  to  which 
he  afterwards  removed,  and  in  which  he  is  required 
to  attend  for  examination.  This  decision  of  Bing- 
Tiam  V.  Disbrow  having  been  rendered  before  the 
present  Code,  that  part  thereof  which  holds  that  in 
going  upon  the  debtor's  place  of  business  the  execution 
must  have  been  issued  to  the  county  where  the  judgment 
debtor  had  a  place  of  business,  is  supei-seded.  If  he 
resides  in  one  county  and  has  a  place  of  business  in 
another  county,  then  the  execution  may  be  issued  to 
either  county  under  the  limitations  ah-eady  mentioned  ; 
but  if  he  is  not  then  a  resident  of  the  State,  the  execu- 
tion must  be  issued  to  the  sheriff  of  the  county  where 
the  judgment-roll  is  filed,  or  where  the  transcript  of  the 
judgment  is  filed,  if  it  is  issued  out  of  a  court  other  than 
that  in  which  judgment  was  rendered.  If  he  is  a  non- 
resident, but  has  a  place  for  the  regular  ti'ansaction  of 
business  in  person  in  a  county  of  this  State,  then  under 
the  limitations  before  mentioned  the  execution  may  issue 
to  either  county. 
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Actually  Returned. 

The  execution  must  be  actually  returned.  The  sheriff 
may  return  it  before  the  expiration  of  sixty  days,  and 
that,  too,  upon  the  suggestion  of  the  plaintifE's  attorney. 
First  National  Bank  of  Eome  v.  Dering,  8  W.  T. 
Weekly  Digest,  264 ;  Simpldns  v.  Page,  1  Code  E. , 
lOY;  Tyler  v.  Willis,  33  Barl.,  32Y ;  S.  C,  I'i,  Abh., 
465  ;  Field  v.  Chapman,  15  Abb.,  434.  But  if  the 
execution  was  fraudulently  returned  before  the  return 
day  thereof,  no  proceedings  can  be  based  thereon. 

Kitterband  v.  Marryatt,  12  iT.  T.  Leg.  Ohs.,  158. 
This  was  a  palpable  case  of  fraud.  The  plaintiff  directed 
the  sheriff  to  return  the  execution  forthwith,  because 
there  was  no  property  upon  which  a  levy  could  be  made, 
while  it  appeared  the  defendant  had  an  abundance  of 
leviable  property  in  the  county,  as  the  plaintiff  well 
knew.  The  proceedings  were  set  aside  at  Special  Term. 
But  when  it.  appeared  that  the  execution  had  been  re- 
turned in  good  faith  after  an  unsuccessful  effort  on  the 
sheriff's  part  to  find  property  to  levy  on,  and  after  the 
defendant  assured  him  that  he  had  no  leviable  property, 
the  defendant  is  estopped  by  his  own  statement  from 
claiming  that  the  execution  was  prematurely  returned. 
All  that  is  required  is  a  bona  fide  attempt  to  find  prop- 
erty to  levy  on  ;  and  if  no  such  property  exists  or  can  be 
found,  the  execution  may  be  returned,  although  sixty 
days  have  not  expired.  Hart  v.  Stearns,  4  W.  Y. 
Weekly  Digest,  540,  Supreme  Court,  General  Term, 
4th  Judicial  Department,  1877. 

It  is  also  held  that  there  is  no  objection  to  a  request 
by  plaintiff's  attorney,  made  in  good  faith,  to  the  sheriff 
to  return  the  execution  after  it  is  apparent  that  no  prop- 
erty can  be  found  to  levy  on.  See  First  National  Bank 
of  Eome  v.  Dering,  8  N.  Y.  Weekly  Digest,  261.  The 
institution  of  proceedings  does  not  preclude  the  judgment 
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creditor  from  issuing  another  execution.  Smith  v. 
Mahoney,  3  Dah/,  285.  An  old  case  held,  conversely, 
that  where  it  appears  affirmatively  that  an  ahas  execu- 
tion is  out  and  not  returned,  supplementary  proceedings 
cannot  be  maintained  ;  and  where  upon  such  alias  execu- 
tion a  levy  had  been  made  on  property  claimed  by  the 
defendant,  the  proceedings  against  the  debtor  were  dis- 
missed. McArthur  v.  Lansburgh,  Code  R.  {N.  S.), 
211. 


SECTION    VI. 

Within  what  Time  and  in  what  County  must  the  Pro- 
ceedings he  hrought. 

Within  what  Time. 

First,  as  to  proceedings  after  return  of  execution. 

§  2435  of  the  Code  of  Civil  Procedure  requires  the  pro- 
ceedings to  be  brought  within  ten  years  after  the  return 
of  execution  against  property,  thus  conforming  them  in 
that  respect  to  a  judgment  creditor's  bill,  which  can 
only  be  filed  within  that  time  after  return  of  execution. 
See  Corning  v.  Stebbins,  1  Barb.  Ch.  M.,  589.  Under  the 
old  Code  some  decisions  held  the  proceedings  might  be 
instituted  any  time  after  return  of  execution,  so  long  as 
the  judgment  was  alive  ;  that  is,  over  nineteen  years  after 
return  of  execution  against  property.  See  Owen  v.T)vi- 
pignac,  9  Abb.,  180  ;  Driggs  vs.  Williams,  15  Abb.,  477. 

This  rule  often  worked  hardship  when  the  proceedings 
were  sprung  on  a  judgment  debtor  long  after  the  return 
of  execution  ;  but  the  new  system  and  the  decisions  in 
regard  to  real  property  have  reduced  this  hardship  to  a 
minimum.  Now,  in  respect  to  personal  property  which 
is  subject  to  execution,  the  proceedings  practically  amount 
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to  fieri  facias.     Tlie  judge  orders  such  property  to  be 
delivered  to  a  sheriff  or  receiver,  to  dispose  of  and  apply 
upon  the  judgment  as  under  an  execution ;   while,  as  to 
the  real  property  which  the  judgment  debtor  acquired 
since  the  issue  and  return  of  execution,  that  cannot  be 
reached  by  these  proceedings,  and  as  to  real  property  in 
general,  no  matter  when  acquired,  the  rule  of  the  old 
Court  of  Chancery  may  be  enforced,  to  wit :  not  to  per- 
mit the  receiver  to  sell  the  real  estate  of  the  judgment 
debtor  when  it  appears  that  the  same  is  bound  by  the 
judgment  and  no  impediment  exists  to  a  sale  under  an 
exeaition  issued  upon  such  judgment.     Petition  of  En- 
glehirt,  1  Sheldon   {Buffalo  Superior  Court,  R.),  514. 
And  this  rule  ought  to  be  enforced  whether  the  judgment 
is  stil  a  lien  on  the  debtor's  realty,  or  would  have  to  be 
worked  out  of  it  under  §  1252  of  the  Code  of  Civil  Proce- 
dure.    The  object  of  these  restrictions  is  to  secure  to  the 
judgment  debtor  his  statutory  right  of  redemption  within 
one  jear  after  the  sale  of  his  real  property.     As  a  judg- 
ment is  good  for  twenty  years,  proceedings  under  this  sec- 
tion (2435  of  Code)  may  be  taken  upon  it  any  time  within 
that  oeriod,  provided  the  execution  was  returned  within 
ten  jears  prior  thereto  ;  and  generally  any  of  these  pro- 
ceedings may  be  instituted  upon  a  judgment  during  the 
time  it  is  valid,  provided  the  execution  against  property 
is  eilher  then  in  the  hands  of  the  sherifE  or  has  been  re- 
turnsd  wholly  or  partly  unsatisfied  within  ten  years  prior 
to  tie  commencement  of  the  proceedings.     If  more  than 
ten  i/ears  have  elapsed  since  the  return  of  the  execution, 
a  new  one  must  be  issued  to  the  sheriff  of  the  proper 
county.     The  statute  is  explicit  that  the  judgment  credi- 
tor :s  entitled  to  these  proceedings  at  any  time  within  ten 
yea's  after  return  of  the  execution  against  property.  The 
lapee  of  time  within  ten  years  cannot  deprive  him  of  this 
riglt.     But  it  is  quite  another  question  v/hen  he  asks  to 
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have  the  property  discovered  applied  toward  the  pay- 
ment of  his  judgment.  If  the  property  discovered  con- 
sists of  choses  in  action  or  leviable  goods  and  chattels,  the 
judge  may  direct  the  same  to  be  applied  as  prescrib- 
ed in  §  2447  of  the  Code  of  Civil  Procedure,  or  may  ap- 
point a  receiver  ;  for  either  way  is  due  process  of  laiv  ; 
but  if  it  consists  of  real  property  and  the  same  was  ac- 
quired by  the  judgment  debtor  after  tlie  issue  and  retlirn 
of  the  execution,  then  the  judge  will  not  direct  it  to  be 
applied  upon  the  judgment,  through  the  instrumentality 
of  a  receiver  or  otherwise,  for  the  reason  stated  above. 
The  creditor  must  be  left  to  the  oi'dinary  remed^^  of 
seizure  and  sale  under  execution. 

If  proceedings  are  legally  instituted  on  a  judgiient 
before  the  lapse  of  twenty  years  from  the  recovery  tlere- 
of ,  they  do  not  abate  upon  the  expiration  of  the  twenty 
years.  In  that  respect  they  are  like  a  judgment  (redi- 
tor's  bill. 

Driggs  V.  "Williams,  15Aii.,  477,  Supreme  Court  Ch., 
1st  District,  July,  1862. 

Second,  as  to  proceedings  before  return  of  execttion, 
§  2436  of  the  present  code  authorizes  the  proceeiings 
any  time  after  the  execution  is  issued  and  is  in  the  lands 
of  the  sheriff,  and  before  its  return. 

As  to  the  Warrant. 

When  the  warrant  is  resorted  to  to  initiate  the  proceed- 
ings, it  is  the  substitute  of  the  order,  and  can  only  Ije  is- 
sued within  the  same  time  that  the  order  for  which  it  is 
the  substitute  could  be  made.  i 

Third,  as  to  proceedings  against  third  persons. 

§  2441  of  the  present  code  prescribes  no  limit  of  lime 
within  which  such  proceedings  must  be  brought  after  re- 
turn of  execution.  But  they  are  special  proceedingsjand 
fall  under  §§  388  and  414  of  the  Code  of  Civil  Procedare. 
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They  therefore  must  be  instituted  within  ten  years  after 
the  right  to  do  so  accrues,  in  that  respect  conforming  to 
a  judgment  creditor's  action. 

In  what  County. 

§  2459.  "If  the  judgment  debtor  or  other  person  re- 
quired to  attend  and  be  examined  as  prescribed  in  this 
article,  or  the  officer  of  a  corporation  required  to  attend 
in  its  behalf  is,  at  the  time  of  the  service  of  the  order 
upon  him,  a  resident  of  the  State,  or  then  has  an  office 
within  the  State  for  the  regular  transaction  of  business  in 
person,  he  cannot  be  compelled  to  attend,  pursuant  to  the 
order,  or  to  any  adjournment,  at  a  place  without  the  county 
wherein  his  residence  or  place  of  business  is  situated." 

See  Riddle's  Supplementary  Proceedings,  pp.  28  and 
91. 

A  Justice  of  the  Supreme  Court  may  make  the  order 
or  issue  the  warrant  anywhere  in  the  State  ;  and  upon  a 
judgment  of  his  own  court,  he  may  conduct  the  proceed- 
ings in  any  part  of  the  State  ;  but  the  examination  in  all 
cases  must  take  place  where  this  section  requires  it  to  be 
had  ;  that  is,  if  the  person  to  be  examined  is  a  resident, 
he  must  be  examined  within  the  county  of  his  resi- 
dence or  where  his  place  of  business  is  situated  ;  and  if 
he  is  a  non-resident,  he  must  be  examined  in  the  county 
where  is  filed  the  judgment-roll,  or  the  transcript  of  the 
judgment,  if  the  execution  was  issued  out  of  another 
court ;  but  if  he  has  a  place  in  the  State  for  the  regular 
transaction  of  business  in  person,  then  he  may  also  be  ex- 
amined in  the  county  where  his  business  is  situated. 
Anway  v.  David,  9  Hmi,  296  ;  S.  C,  3  JV.  7.  Weekly 
Digest,  532  ;  General  Term,  1st  Judicial  Department, 
December,  1876. 

Residence. 

Under  the  former  code  the   county  of  residence  was 
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held  to  mean  the  county  in  which  the  judgment  debtor 
resided  when  the  execution  was  issued.  Bingham  v. 
Disbrow,  3Y  JBm-h. ,  24  ;  S.  C. ,  14  Ahi. ,  251,  and  Jesup  v. 
Jones,  32  How.,  191 ;  and  before  the  amendment  of 
1867,  to  section  292,  it  was  immaterial  where  he  lived 
when  the  proceedings  were  instituted.  They  could  be 
taken  in  the  county  of  his  old  residence,  and  he  was  bound 
to  attend  there  for  examination,  provided  he  was  served 
within  the  jurisdiction  of  the  judge  making  the  order. 
The  same  rule  held  in  regard  to  his  place  of  business. 
These  decisions  were  superseded  as  to  justices  of  the  Su- 
preme Court  by  the  above-named  amendment  of  1867,  by 
which  the  judgment  debtor  was  not  obliged  in  obedience  to 
an  order  of  a  Supreme  Court  justice  to  attend  for  exam- 
ination outside  of  the  judicial  district  where  he  then 
resided.  Now,  in  no  case  need  he  attend  outside  of  the 
county  of  his  residence  or  place  of  business. 

In  respect  to  proceedings  against  a  judgment  debtor 
before  return  of  execution,  under  subdivision  2  of  §  292 
of  the  old  Code,  Judge  Eobinson  held,  at  Special  Term 
of  the  New  York  Common  Pleas,  that  the  judge  of  a  local 
court  had  no  jurisdiction  to  make  an  order  instituting 
these  proceedings  when  the  debtor  was  not  a  resident  of 
his  county  ;  and  that  the  debtor's  appearance  and  exami- 
nation without  objection  did  not  confer  jurisdiction, 
although  he  might  have  a  place  of  business  in  the  county. 
Driggs  V.  Smith,  47  How.,  215.  The  present  Code  has 
superseded  this  decision  so  far  as  it  expressly  aiithorizes 
the  proceedings  before  return  of  execution  and  the  ex- 
amination of  the  judgment  debtor  thereon  in  the  county 
where  his  place  of  business  is  situated,  without  regard  to 
the  place  of  residence. 

The  new  Code  is  also  more  specific  as  to  the  judg- 
ment debtor's  place  of  business.  It  must  be  a  place 
where  he  regularly  transacts  business  in  person  and  not 
through  an  agent. 
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Brown  v.  Gump,  59  How.,  507,  N.  Y.  Marine  Court, 
Sp.  T.,  MoAdam,  J. 

The  literal  construction  of  §  2458  of  the  Code  would 
go  so  far  as  to  allow  an  execution  against  property  to  be 
issued  to  the  sherifE  of  a  county  in  which  the  judgment 
debtor  has  neither  a  place  of  residence  nor  of  business,  so 
that  the  legal  remedy  could  not  be  exhausted  ;  and  if  at 
any  time  within  ten  years  thereafter  the  debtor  should 
open  a  place  for  the  regular  transaction  of  business  in 
person  in  that  county,  proceedings  could  be  instituted 
against  him.  However,  this  is  a  matter  for  judicial  con- 
struction. The  present  Code  requires  that  to  examine 
a  resident  judgment  debtor  the  execution  against  his 
property  must  have  been  issued  to  the  county  where  he 
resides  or  has  a  place  of  business  ;  to  examine  a  non- 
resident judgment  debtor,  such  execution  must  have  been 
issued  to  the  county  where  the  judgment-roll  or  the 
transcript  of  the  judgment  (in  the  case  named)  is  filed, 
or  where  he  has  a  place  of  business  ;  and  the  resident 
judgment  debtor  can  only  be  examined  in  the  county 
where  at  the  time  of  the  service  of  the  order  upon  him  he 
resides,  although  that  may  not  be  the  county  to  which 
the  execution  was  issued,  or  he  may  be  examined  in  the 
county  where  his  place  of  business  is  situated,  and  that 
must  be  the  county  to  which  the  execution  was  issued  ; 
but  the  non-resident  judgment  debtor  must  be  examined 
in  the  county  to  which  the  execution  was  issued.  Anway 
II.  David,  9  Run,  296. 

This  same  rule  applies  whether  the  examination  is  upon 
an  order  or  upon  a  warrant.  The  same  rule  also  apphes 
in  proceedings  against  a  debtor  or  bailee  of  the  judgment 
debtor,  as  to  what  county  the  execution  must  have  been 
issued  and  in  what  county  the  person  to  be  examined 
shall  attend  for  that  purpose. 
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The  Proof  to  obtain  the  Order  after  return  of  Execution. 

§2435.  "At  any  time  within  ten  years  after  the 
return,  wholly  or  partly  unsatisfied,  of  an  execution 
against  property,  issued  upon  a  judgment  as  prescribed 
in  §  24:58  of  this  Act,  the  judgment  creditor,  upon  proof 
of  the  facts,  by  affidavit  or  other  competent  written 
evidence,  is  entitled  to  an  order  requiring  the  judgment 
debtor  to  attend  and  be  examined  concerning  his  property, 
at  a  time  and  place  specified  in  the  order. 

See  Riddle's  Supplementary  Proceedings,  p.  29,  &c. 

The  present  Code  requires  proof  of  the  facts  to  be 
made  by  affidavits  or  other  competent  written  evidence, 
to  entitle  the  applicant  to  the  order.  The  old  Code  did 
not  in  terms  require  proof  ;  hence,  there  was  a  difference 
of  opinion  on  this  point.  Some  cases  held  that  proof  of 
the  requisite  facts  was  necessary  for  the  order.  See  The 
People,  &c.  V.  Oliver,  66  Barh.,  570;  "Wyman  v. 
Childs,  44  Id.,  403  ;  Bingham  v.  Disbrow,  5  Tran- 
sept. Appeals,  198,  Cleeke,  J.  ;  Green  v.  Bullard,  8 
How.,  313  ;  while  others  held  that  it  was  only  necessary 
that  the  requisite  facts  existed  to  give  the  judge  juris- 
diction, and  he  could  dispense  Vrdth  the  formal  proof  there- 
of, the  only  consequence  being,  in  so  doing,  that  he  and 
the  applicant  took  the  risk  of  the  facts  not  existing.  See 
Colher  v.  De  Revere,  7  Htm,  61,  G-eneral  Term,  2d 
Judicial  Department  ;  Hart  v.  Stearns,  4  N.  Y.  Weekly 
Digest,  540,  Supreme  Court,  General  Term,  4th  Ju- 
dicial Department ;  Rugg  v.  Spencer,  59  Barb. ,  383  ; 
Scott  V.  Durf ee,  59  Id. ,  390,  marg.  note.  These  latter 
decisions  are  superseded  by  the  new  Code. 

What  Facts  and  hovr  Proved. 

The  facts  required  by  §  2435  and  2458  must  be  affirm- 
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atively  proved.  A  judgment  and  an  execution  issued 
from  a  court  having  the  right  to  issue  it,  and  that  it  was 
delivered  to  the  sheriff  of  the  proper  county  and  by  him 
returned  unsatisfied,  must  be  shown.  Wyman  v.  Childs, 
44  Barh.,  403  ;  Bingham  v.  Disbrow,  5  Transpt.  Ap- 
peals, 199,  Cleeke,  J.  The  sheriff  is  presumed  to  have 
returned  the  execution  at  the  expiration  of  sixty  days  after 
it  was  issued  and  delivered  to  him.  Bean  v.  Tonnelle,  24 
Hun,  353  ;  S.  C,  1  vol.,  Civil  Fro.  E.,  33. 

It  must  appear  from  the  proof  that  the  application  is 
made  within  ten  years  since  the  return  of  the  execution, 
and  the  county  also  in  which  the  judgment  debtor  then 
resides,  if  he  is  a  resident  of  the  State,  or  in  which  he  has 
a  place  for  the  regular  transaction  of  business  in  person. 
If  he  is  neither  a  resident  nor  has  such  a  place  of  business 
in  the  State,  then  the  county  in  which  the  judgment- 
roll,  &c.  (Subd.  3  of  §  2458),  is  filed. 

It  must  also  appear  in  the  proof  that  the  judgment  was 
rendered  upon  the  judgment  debtor's  appearance  or  per- 
sonal service  of  the  summons  upon  him,  unless  he  was 
the  plaintiff  in  the  action,  or  unless  the  right  to  institute 
these  proceedings  had  accrued  to  the  judgment  creditor 
while  the  former  Code  was  in  force  ;  then  such  proof  need 
not  be  made. 

Bean  v.  TonneUe,  24  Hun,  353,  supra.  Judge  Rob- 
inson held,  in  a  proceeding  instituted  under  subd.  2  of 
§  292  of  the  former  Code,  that  unless  the  facts  necessary 
to  bring  the  case  within  the  section  are  proved,  the  judge 
has  no  jurisdiction,  and  the  mere  appearance  of  the  judg- 
ment debtor  and  his  examination  without  objection  did 
not  confer  jurisdiction  ;  the  orders  granted  are  void  and 
the  question  of  jurisdiction  might  be  raised  at  any  stage 
of  the  proceedings.    Driggs  v.  Smith,  47  How. ,  215  supra. 

This  decision  is  applicable  to  all  the  proceedings  under 
the  present  Code. 
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Undei'  subd.  2  of  §  292  of  the  former  statute,  the 
order  could  only  be  made  upon  proof  of  certain  requisite 
facts  ;  under  the  present  Code,  proceedings  can  only  be 
institiited  upon  proof  of  the  requisite  facts.  The  'Sew 
York  Superior  Court,  General  Term,  held  that  the  proof 
must  show  aflSrmatively  that  the  judgment  was  docketed 
and  that  the  transcript  thereof  had  been  filed  before  the 
execution   against  property  was  issued. 

Hawes  v.  Barr,  7  Hoit.,  452.  But  this  decision  is 
not  followed  by  any  Court.  The  New  York  Court  of 
Common  Pleas,  General  Term,  decided  that  an  affidavit 
which  states  the  facts  as  to  the  recovery  of  judgment,  the 
filing  and  docketing  of  transcript,  the  issuing  and  return 
of  execution  sequently,  is  sufficient.  Baker  v.  Stephens, 
10  AU.  {JV.  S.),  1,  27. 

,  The  same  Court  at  General  Term  also  held,  that  to  ob- 
tain an  order  upon  a  judgment  in  that  Court,  the  affida- 
vit need  not  aver  that  a  transcript  of  the  judgment  had 
been  filed  in  the  office  of  the  county  clerk,  but  that 
such  an  averment  is  essential  to  jurisdiction  in  proceed- 
ings based  on  a  judgment  in  a  District  Court  of  the  City 
of  New  York.  Kennedy  v.  Thorp,  2  Daly,  258  ;  S.  C, 
3  AU.  {JV.  S.),  131. 

As  to  the  averment  that  no  previous  application  had 
been  made  for  the  order  (see  Supreme  Court  General 
Rule  25),  the  Supreme  Court,  General  Term,  in  the  1st 
Judicial  Department,  held  that  the  omission  thereof  was 
simply  an  irregularity,  and  did  not  entitle  the  defendant 
to  a  dismissal  of  the  order.  Bean  v.  Tonnelle,  24  II^m, 
353  supra. 

Before  this  decision  the  Supreme  Court  at  Special  Term 
in  another  district  held,  that  this  rule  was  not  intended 
to  apply  to  orders  in  supplementary  proceedings,  and  if 
the  rule  was  intended  to  apply  to  them,  such  intent  is  in- 
operative, because  a  provision  of  a  statute  could  not  be 
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altered  by  a  rule  of  Court.  Schank  v.  Conover,  56  How. , 
437,  citing  Glenny  v.  Stedwell,  Gi  ]V.  Y.,  120;  Eice 
V.  Eliele,  55  iV.  Y.,  52i ;  Winston  v.  English,  14  Ahi. 
{M.  S.),  124;  Lakey  v.  Cogswell,  3  Code  Rep.,  116. 
But  this  rule  does  not  alter  any  provision  of  statute. 

But  the  judges  of  the  Court  of  Common  Pleas  for  the 
City  and  County  of  ISTew  York  adhere  rigidly  to  the  rule 
and  require  this  proof  to  be  made,  and  will  dismiss  an 
order  for  this  defect  if  the  objection  is  taken  on  the 
return  thereof.  See  Diossy  v.  West,  1  N.  Y.  Mo.  Law 
BitZLetin,  23.  The  decision  in  Ktigg  ■«.  Spencer,  59  Barb. , 
353,  made  under  the  former  statute,  that  where  the  order 
recites  expressly  that  the  requisite  facts  had  been  made 
to  appear  to  the  judge  by  the  affidavit  of  one  of  plaintiff's 
attorneys,  this  is  sufficient  prima  facie  to  show  that 
proof  had  been  made,  is  superseded  at  least  in  all  cases 
where  the  right  to  institute  these  proceedings  did  not 
exist  at  the  time  this  part  of  the  present  Code  went  into 
effect ;  to  wit,  September  1st,  1880  ;  and  moreover,  now  a 
copy  of  the  affidavit  must  be  served  with  the  order.  §  2452. 
of  the  present  Code. 

It  was  held  in  Bean  v.  Tonnelle,  24  Hun,  353  supra, 
that  where  the  right  to  institute  these  proceedings  had 
accnied  to  a  creditor  under  the  former  Code,  the  proof 
need  only  conform  to  the  requirements  of  that  Code, 
although  they  are  brought  since  its  repeal.  In  Hawes  v. 
Barr,  7  EoU.,  452,  General  Term,  it  was  held  that  when 
an  agent  of  the  judgment  creditor  makes  the  affidavit, 
the  averment  that  he  is  the  agent  is  not  enough,  he 
must  state  the  nature  of  his  agency.  But  an  affidavit 
by  one  who  describes  himself  as  the  attorney  of  the 
plaintiff,  instead  of  alleging  that  he  is  such  attorney,  is 
sufficient.    Miller  v.  Adams,  52  JST.   Y.,  409. 

The  Order. 

The  order  is  the  same  as  under  the  former  Code  (see 
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Eiddle's  Supplementary  Proceedings,  _p.  33),  except  the 
title.  As  these  proceedings  are  special,  the  order  ought  to 
be  entitled  like  in  any  other  special  proceedings  before  a 
judge. 

Under  the  former  Code  it  was  held  that  entitling  an 
order  in  a  wrong  court,  as  in  a  justice's  court,  when  the 
proceedings  were  before  a  county  judge,  was  a  mere 
irregularity  of  which  the  debtor  could  only  avail  himself 
by  motion  on  the  return  of  the  order  to  set  it  aside.  The 
People,  etc.  v.  Oliver,  66  Barh. ,  570,  General  Term,  4th 
Judicial  Department. 

Recitals. 

It  is  usuaVto  recite  the  requisite  proof  in  the  order,  but 
this  is  not  necessary.  The  People,  etc.  v.  Oliver,  66  Barb. , 
670.  As  the  present  Code  requires  the  service  of  a  copy 
of  the  affidavit  with  the  order  on  the  person  to  be  ex- 
amined, which  the  old  Code  did  not,  there  would  appear 
to  be  no  reason  for  encumbering  the  order  with  the 
affidavit  or  the  substance  thereof.  But  Judge  Laeeemoee, 
at  Special  Term,  N.  Y.  Court  of  Common  Pleas,  held, 
March,  1879,  that  in  order  to  give  the  judges  of  that  court 
jurisdiction  in  supplementary  proceedings  instituted  upon 
judgments  of  the  District  Courts  of  the  city  of  New  York 
or  of  justices'  courts,  it  was  necessary  that  all  the  juris- 
dictional facts  be  stated  in  the  order,  and  that  it  was  not 
sufficient  to  show  the  jurisdictional  facts  in  the  affidavit. 
Day  V.  Brosnan,  6  Abi.  (iV.  0.),  312. 

If  the  judgment  debtor  is  at  the  time  a  resident  of  the 
State,  or  has  therein  an  office  or  place  for  the  regular  trans- 
action of  business  in  person,  he  must  be  required  to  attend 
for  examination  in  the  county  of  his  residence  or  business. 

If  he  is  not  a  resident,  and  has  no  such  office  or  place, 
then  he  must  be  required  to  attend  in  the  county  where 
the  judgment-roll  or  the  transcript  of  the  judgment  is 
filed'.    See  §2459. 


OEDER  HOW  SERVED.  33 

Anway  v.  Davies,  9  Hun,  296. 

Tlie  order  must  be  made  returnable  in  terms  before  the 
judge  who  makes  it,  or  a  referee  appointed  therein  ;  except 
in  a  case  provided  for  in  §  2434,  when  a  Supreme  Court 
justice  may  make  tlie  order  upon  an  execution  issued  out 
of  a  court  other  than  his  own.  In  tliafc  case  he  may 
make  the  order  returnable  before  another  justice  or  a 
county  judge,  or  special  county  judge,  as  provided  in  that 
section. 

Where  the  order  required  the  judgment  debtor  tO' 
appear  before  the  judge  who  signed  it,  or  "some  other- 
justice  at  chambers,"  held  these  words  were  mere  sur- 
plusage and  that  the  motion  made  to  dismiss  the  order- 
upon  the  return  thereof  was  properly  overruled. 

The  Bank  for  Savings,  etc.  v.  Hope,  8  Daly,  316., 
General  Term. 

Mode  of  Service  of  Order. 

§  2452.  "An  injunction  order,  or  an  order  requiring 
a  person  to  attend  and  be  examined,  made  as  prescribed 
in  this  article,  must  be  served  as  follows  :  1,  the  original 
order,  under  the  hand  of  the  judge  making  it,  must  be 
exhibited  to  the  person  to  be  served  ;  2,  a  copy  thereof, 
and  of  the  affidavit  upon  which  it  was  made,  must  be 
delivered  to  him." 

Service  upon  a  corporation  is  suiBcient,  if  made  upon 
an  officer,  to  whom  a  copy  of  a  summons  must  be 
delivered,  where  a  summons  is  personally  served  upon  the 
coi-poration  ;  unless  the  officer  is  specially  designated  by 
the  judge,  as  prescribed  in  §  2444  of  this  Act. 

See  Jiiddle^ B  Supj)lementary  Proceedings, Tp.  36.  Under 
the  former  Code  it  was  held  that  the  omission  to  show 
the  original  order,  with  the  judge's  signature,  to  the  person 
being  served,  was  simply  an  irregularity  wliich  did  not 
authorize  the  person  served  to  disregard  the  service.  If 
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he  -wanted  to  take  advantage  of  this  irregularity,  he 
should  have  appeared  and  taken  the  objection.  Billings  v. 
Carver,  54  £arh. ,  40,  First  District  General  Term,  and 
Newell  V.  Cutter,  19  Hun,  74. 

The  old  Code,  however,  did  not  prescribe  a  mode  of 
service  as  the  present  Code  does,  which  models  the  service 
upon  the  mode  prescribed  in  the  E.  S.,  part  3,  ch.  7,  tit. 
3,  §  44,  for  the  service  of  a  summons  issued  by  a  judge  to 
a  witness.  Query  now,  whether  such  a  service  would  not 
be  a  nullity,  and  the  person  so  served  could  be  punished 
as  for  contempt  in  not  obeying  it,  the  same  as  a  witness 
not  duly  served  ? 

Service  of  the  order  after  the  return  day  is  void. 
Henderson ^).  Stone,  2  Sweeny,  468  ;  S.  C,  40  How.,  333, 
General  Term.  But  where  the  judgment  debtor  has 
been  properly  served  and  he  moves  to  vacate  the  service, 
which  motion  was  denied,  with  direction  that  he  appear 
on  a  subsequent  day  for  examination,  held,  that  this 
second  order  need  not  be  personally  served  upon  him, 
but  might  be  served  as  notices,  etc, ,  are  required  to  be 
served  in  section  409  of  the  former  Code  (included  in 
sections  796  and  797  of  the  new  Code).  Johnson  v.  Tuttle, 
17  Abb.,  315,  ]Sr.  Y.  Court  of  Common'Pleas,  General 
Term. 

Where  Served. 

An  order  made  by  a  justice  of  the  Supreme  Court  may 
be  served  anywhere  in  the  State,  but  an  order  made  by 
a  judge  of  a  local  court,  like  a  supeiior  city  court  or  a 
county  judge,  can  only  be  served  within  the  same  terri- 
tory that  a  summons  or  order  instituting  any  other  special 
proceeding  before  a  judge  may  be  served. 


PBOOF  FOR  OSDEE  BEFORE  RETURN  OF  EXECUTION.     35 
SECTION   VIII. 

Proof  to  obtain  the  Order  before  the  return  of  Execution. 

§  2436.  ' '  At  any  time  after  the  issuing  of  an  execution 
against  property,  as  prescribed  in  §  2458  of  this  Act, 
and  before  the  return  thereof,  the  judgment  creditor, 
upon  proof,  by  affidavit  o]-  other  competent  written  evi- 
dence, that  the  judgment  debtor  has  property  which 
he  nnjnstly  refuses  to  apply  towards  the  satisfaction  of 
the  judgment,  is  entitled  to  an  order  requiring  the  judg- 
ment debtor  to  attend  and  be  examined  concerning  his 
property,  at  a  time  and  place  speciiied  in  the  order." 
This  is  substantially  that  part  of  §  292  of  the  former 
Code  on  the  same  head,  except  the  wprds  "concerning 
his  property  ' '  are  substituted  for  ' '  concerning  the  same, ' ' 
so  that  in  this  proceeding  the  judgment  debtor  may  be 
as  fully  examined  concerning  all  his  property  as  in  pro- 
ceedings after  the  return  of  execution,  and  the  same 
remedy  adopted.  This  could  not  be  done  under  the 
former  statute. 

As  to  what  proof  is  required,  see  Riddle's  Supplement- 
a/ry  Proceedings,  p.  61.  The  new  Code  has  assimilated 
the  different  proceedings  as  to  the  kind  of  proof  required 
for  the  same  facts  and  the  mode  of  proving  them ; , 
wherefore,  what  is  stated  in  the  preceding  section  applies 
here. 

It  is  not  enough  that  the  affidavit  or  other  written 
evidence  states  in  the  words  of  the  statute  that  the  judg- 
ment debtor  has  property  which  he  unjustly  refuses  to 
apply  towards  the  satisfaction  of  the  judgment ;  it  should 
show  facts  and  circumstances  in  order  that  the  judge  may 
decide  whether  there  has  been  any  unjust  refusal.  First 
National  Bank  of  Eome  v.  Wilson,  13  R%m,  232  ;  S.  C, 
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5  N.  Y.  Weekly  Digest,  565,  General  Term,  4tli  Judi- 
cial Depai'tment,  January  Tei'na,  1878  ;  see  also  Sackett 
v.  ISTewton,  10  How.,  5^0. 

The  Court  in  13  Him,  232,  however,  held  that  an 
affidavit  in  the  language  of  the  statute  is  enough  to  give 
the  judge  jurisdiction,  the  defect  being  an  irregularity 
which  may  be  waived  or  amended.  Here  the  amendment 
of-,  the  proof  was  allowed  on  the  motion  to  dismiss  the 
proceedings. 

The  Order. 

See  Eiddle's  Supplementary  Proceedings,  p.  68. 

Under  the  former  Code  the  Court  might  grant  this 
order  as  well  as  a  judge, and  the  granting  was  discretionary. 
The  pi'esent  Code  gives  the  judgment  creditor  a  right  to 
the  proceedings  on  making  a  proper  case  therefor,  and  it 
is  silent  as  to  the  power  of  the  Court  to  make  the  order. 
The  same  judge  who  could  grant  the  order  after  return 
of  execution  may  grant  this  order. 

It  is  served  in  the  same  way  and  within  the  same  terri- 
torial hmits  as  the  order  after'  return  of  execution.  In 
short,  the  only  difference  between  the  two  proceedings  is 
the  existence  of  the  additional  facts  required  to  obtain 
the  order  institiiting  the  latter  proceeding. 


SECTION   IX. 

The   Warrant  and  Proof  to" obtain  it. 

§  2437.  "  Upon  proof  entitling  a  judgment  creditor  to 
an  order  under  either  of  the  last  two  sections,  and  also 
proof  by  affidavit,  to  the  satisfaction  of  the  judge,  that 
there  is  danger  that  the  judgment  debtor  will  leave  the 
State,  or  conceal  himself,  and  that  there  is  reason  to  believe 
that  he  has  property  which  he  unjustly  refuses  to  apply  to 
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the  payment  of  the  judgment,  the  judge  may,  instead  of 
making  an  ordei-,  issue  a  warrant  under  his  hand,  reciting 
the  facts,  and  requiring  the  sheriff  of  any  county  where 
the  judgment  debtor  may  be  found  to  arrest  him  and 
bring  him  before  the  same  judge,  or  before  another  judge 
if  the  case  is  one  wliere  the  warrant  must  be  returnable  to 
another  judge. ' ' 

§  2438.  "  Where  the  facts  specified  in  the  last  section 
are  made  to  appear  as  therein  stated,  at  any  time  after 
the  making  of  an  order  requiring  the  judgment  debtor  to 
attend  and  be  examined,  and  before  the  close  of  his 
examination,  the  judge  may  issue  a  warrant  as  therein 
prescribed,  and,  if  necessary,  may  direct  the  adjournment, 
or,  if  the  return  day  of  the  order  has  elapsed,  the  con- 
tinuance of  the  proceedings  under  the  order,  until  after 
the  return  of  the  warrant  and  his  decision  thereupon." 

§  2439.  "  A  warrant  issued  as  prescribed  in  the  last 
two  sections  may  be  vacated  or  modified,  as  prescribed  in 
§  2433  of  this  Act,  with  respect  to  an  order." 

§  2440.  "  Where  a  judgment  debtor  has  been  arrested 
and  brought  before  a  judge  by  virtue  of  a  warrant  issued 
as  prescribed  in  this  article,  and  it  appears  to  the  satis- 
faction of  the  judge  from  his  examination  or  other  proof 
that  there  is  danger  that  he  will  leave  the  State  or  con- 
ceal himself,  and  that  he  has  property  which  he  has 
unjustly  refused  to  apply  to  the  satisfaction  of  the  judg- 
ment, the  judge  may  make  an  order  requiring  him  to 
give  an  undertaking,  with  one  or  more  sureties,  in  a  sum 
fixed  and  within  a  time  specified  in  the  order,  to  the 
effect  that  he  will,  from  time  to  time,  as  the  judge 
directs,  attend  before  the  judge,  or  before  a  referee 
appointed  or  to  be  appointed  in  the  proceedings  ;  and 
that  he  will  not,  until  discharged  from  arrest  by  virtue 
of  the  warrant,  dispose  of  any  of  his  property  which  is 
not  exempted  from  seizure  by  §  2463  of  this  Act.     If  he 
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fails  to  comply  with  the  order,  the  judge  must  forthwith, 
by  warrant,  commit  him  to  prison,  there  to  remain  until 
the  close  of  the  examination  or  the  giving  of  the 
required  undertaking,  except  that  the  judge  may  direct 
the  sheriff  to  produce  him  from  time  to  time,  as  required 
in  the  course  of  the  proceedings." 

These  sections,  with  other  provisions  in  the  title  on 
proceedings  supplementary  to  execution,  are  intended  to 
furnish  substantially  a  substitute  for  the  Non-imprison- 
ment or  Stillwell  Act.  The  ISTon-imprisonment  Act, 
with  all  Acts  amending  the  same,  was  repealed  by  the 
repealing  Act  of  1880,  ch.  2-i5. 

The  general  similarity  between  these  two  remedies 
consists  mainly  in  the  inquiry  and  requiring  the  debtor 
to  give  security  after  he  is  arrested  and  brought  before 
the  judge,  and  in  the  proof  to  obtain  the  warrant ; 
namely,  that  there  is  reason  to  believe  that  the  judgment 
debtor  has  property  which  he  unjustly  refuses  to  apply  to 
the  payment  of  the  judgment ;  hence,  the  decisions  and 
rules  of  practice  under  the  Non-imprisonment  Act  on 
these  points  may  be  consulted  with  advantage ;  but,  in 
other  respects,  there  is  little  similar'ity  between  the  two 
remedies.  The  warrant  in  these  proceedings  is  a  substi- 
tute for  the  order,  and  is  only  issued  when  it  is  made 
apj)arent  that  the  latter  would  be  ineffectual  to  bring  the 
judgment  debtor  before  the  judge — when  there  is  danger 
that  he  will  leave  the  State  or  conceal  himself  ;  and 
therefore  the  judge  may  command  the  sheriff  of  any 
county  through  which  the  judgment  debtor  is  passing 
in  his  flight  from  the  State,  or  in  which  he  is  concealing 
himself,  to  arrest  him.  The  other  groimds  of  arrest  con- 
tained in  the  Non-imprisonment  Act  are  not  re-enacted  in 
these  proceedings.  There  is  no  similarity  between  the 
two  proceedings  as  to  the  kind  of  warrant,  who  may 
grant  it,  where  it  may  be  executed,  before  what  judge 
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the  debtor  may  be  brougbt,  and  as  to  wbat  is  to  be  done 
with  him  after  examination. 

The  Proof. 

The  proof  for  the  warrant  is  the  same  as  for  the  order 
ior  which  it  is  to  be  the  substitute.  The  additional  proof 
13  substantially  that  which  the  like  provisions  in  §  292  of 
tlie  former  Code  required.  The  provisions  in  the  two 
codes  on  this  head  are  about  the  same.  N"etzel  v.  Mul- 
ford,  59  Bow.,  p.  452,  Supreme  Court,  Special  Term, 
!lst  Judicial  Department. 

The  particulars  authorizing  the  issuing  of  the  warrant 
cannot  be  stated  on  information  and  behef,  nor  inferen- 
iially.  They  must  be  positively  averred.  The  applicant 
nust  make  out  a  plain  case.  Netzel  v.  MuKord,  siipra. 

If  the  application  for  the  warrant  is  made  on  the 
ground  of  anticipated  concealment,  it  must  appear  or  be 
presumable  that  the  concealment  will  be  within  the  State. 
When  it  is  shown  that  the  judgment  debtor  is  out  of  the 
State,  the  warrant  will  not  be  granted.  Eohshand  v. 
Waring,  1  Abh.  {JV.  C),  311,  Supreme  Court  Ch.,  1st 
Judicial  Department. 

See  Eiddle's  Supplementary  Proceedings,  p.  Y5,  &c. 

The  Tribunal. 

Any  judge  who  can  make  the  order  may  issue  the 
warrant  which  is  to  be  the  substitute  thereof. 

Warrant. 

The  warrant  runs  in  the  name  of  the  people  ;  it  must 
recite  the  facts,  and  may  require  the  sheriff  of  any  county 
to  arrest  a  fleeing  debtor,  if  found  within  his  baihwick,  no 
matter  where  the  judge  resides  who  issues  it,  but  the 
examination  is  to  be  in  the  county  where  it  would  be 
had  under  the  order. 
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And  further  as  to  the  warrant,  see  Riddle's  Supple- 
mentary  Proceedings,  p.  T8,  &c. 

A  Warrant  after  the  Order  has  been  made. 

The  provision  for  a  warrant  after  the  proceeding  has 
been  instituted  by  order  is  new.  It  is  an  important 
addition  to  this  remedy.  In  such  case  the  proceedings  by 
order  may  be  merged  in,  'or  consohdated  with  the  pro- 
ceedings by  warrant. 

Service  of  Warrant. 

§  2453.  "The  sherifE,  when  he  arrests  a  judgmeni 
debtor  by  virtue  of  a  warrant  issued  as  prescribed  in  this 
article,  must  deliver  to  him  a  copy  of  the  warrant  and  of 
the  affidavit  upon  which  it  was  granted. ' ' 

The  warrant  may  be  vacated  or  modiiied  as  an  order 
may  be.  That  is,  the  judge  who  out  of  Court  issued  it 
may  vacate  or  modify  it,  or  the  Court  out  of  which  the 
execution  was  issued  may  do  it  upon  motion. 


SECTION  s. 

Proof  to  obtain  Order  to  EMmine  a  Third  Person,  and 
the  Order. 

§  2441.  "  Upon  proof  by  affidavit,  or  other  competent 
written  evidence,  to  the  satisfaction  of  the  judge,  that  an 
execution  against  property  has  been  issued  as  prescribed 
in  section  2458  of  this  Act,  and  either  that  it  has  been  re- 
turned wholly  or  partly  unsatisfied,  or  that  it  has  not 
been  returned  ;  and  also  that  any  person  or  corporation 
has  personal  property  of  the  judgment  debtor  exceeding 
ten  dollars  in  value,  or  is  indebted  to  him  in  a  sum  ex- 
ceeding ten  dollars,  the  judgment  creditor  is  entitled  to 
an  order  requiring  that  person  or  corporation  to  attend 
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and  be  examined  concerning  the  debt  or  other  property, 
at  a  time  and  place  speciiied  in  the  order.  The  judge 
may  in  his  discretion  require  notice  of  the  subsequent 
proceedings  to  be  given  to  the  judgment  debtor,  in  such 
a  manner  as  he  deems  just.  But  a  receiver  shall  not  be 
appointed  without  such .  a  notice,  except  as  otherwise 
prescribed  in  article  second  of  this  title. ' ' 

This  section  is  a  substitute  for  section  294  of  the  for- 
mer Code,  but  varies  from  it  considerably. 

Proof. 

The  proof  as  to  the  recovery  of  judgment  and  issue  of 
execution  thereon  against  property  is  the  same  as  for 
an  order  against  the  judgment  debtor.  The  attorney 
making  the  affidavit  need  not  aver  that  he  is  the  attorney 
of  the  judgment  creditor — it  is  suiSeient  if  he  describes 
himself  as  such  ;  and  the  affidavit  in  the  words  of  the 
statute,  "  that  a  person  (or  corporation)  has  personal  prop- 
erty of  the  judgment  debtor  exceeding  ten  dollars  in 
value,  or  is  indebted  to  him  in  a  sum  exceeding  ten  dol- 
lars," as  the  affiant  is  informed  and  believes,  is  sufficient 
to  confer  jurisdiction  upon  the  judge  to  make  the  order. 
The  facts  and  circumstances  need  not  be  stated.  Miller 
V.  Adams,  52  W.  T.,  409,  413,  afE'ng  S.  C,  7  Lans., 
131,  and  overruling  Lee  v.  Heisberger,  1  C.  R.,  38  Sp.  T. 

But  it  was  held  at  Special  Term,  New  York  Court  of 
Common  Pleas,  that  an  affidavit  upon  information  and 
belief,  without  stating  the  sources  of  information,  was  in- 
sufficient. People,  &c.  V.  Jones,  1  Ahh.  {N.  G.),  1Y2  ; 
S.  C.  as  Day  v.  Lee,  52  JIow.,  95.  In  this  case  the  ob- 
jection to  the  proof  was  taken  on  a  motion  to  punish  the 
third  person  as  for  contempt  in  failing  to  appear  for  ex- 
amination pursuant  to  the  order,  it  having  appeared  on 
the  motion  that  in  fact  he  did  not  owe  the  judgment 
debtor.     This  decision  cannot  be  commended  as  right. 
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The  party  Jones  refused  to  obey  the  judge's  order  duly 
made.  He  should  have  appeared  and  moved  to  dismiss 
it  on  the  ground  that  he  had  it  dismissed  f  pr  on  the  mo- 
tion to  punish  him  as  for  contempt.  Geovee,  J.,  in 
Miller  v.  Adams,  sttpra,  in  the  Court  of  Appeals,  thought 
that  an  affidavit  upon  information  and  belief  would  be 
sufficient  upon  a  direct  application  to  set  aside  the  order 
based  upon  such  an  affidavit.  In  the  same  case  ( Miller 
V.  Adams,  7  Lans.,  131)  the  Supreme  Court,  General 
Term,  ith  Judicial  Department,  1872,  held  that  an  affi- 
davit on  information  and  belief  was  not  competent  legal 
evidence,  and  an  order  on  such  proof  would  be  set  aside 
on  motion.  So  also  held  in  Day  v.  Lee,  52  How.,  95 
supra. 

If  the  judgment  creditor  goes  upon  the  personal  prop- 
erty claimed  in  this  section  2441,  the  proof  must  show 
that  it  exceeds  ten  dollars  in  value.  In  this  particular 
the  present  Code  differs  from  the  former  one  and  super- 
sedes Brett  V.  Brown,  1  All.  {N.  S.),  155. 

Notice,  &c. 

Under  the  present  Code  notice  of  this  proceeding  need 
not  be  given  to  the  judgment  debtor,  except  notice  of 
an  application  to  appoint  a  receiver.  Under  the  former 
Code  it  was  held  that  the  third  person  order  need  not  be 
served  upon  the  judgment  debtor.  Lynch  v.  Johnson, 
46  Barl.,  56. 

In  Chandler  v.  City  of  Fond  du  Lac,  56  How.,  449, 
Supreme  Court,  Sp.  T.,  1879,  money  of  the  defendant 
in  the  hands  of  third  person  was  attached  on  mesne  pro- 
cess. After  judgment,  proceedings  under  section  294 
of  the  former  Code  were  taken,  and  an  order  obtained 
without  notice  to  the  defendant  requiring  the  third  per- 
son to  pay  the  attached  money  to  the  plaintiff.  Held, 
on  a  motion  by  the  defendant  to  vacate  this  latter  order. 
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that  he  could  not  complain  so  long  as  the  order  did  not 
reach  beyond  the  money  attached  ;  but  that  the  third 
person  could  have  objected  to  the  method  of  reaching 
this  money,  which,  however,  he  did  not  do. 

The  Order. 

The  order  is  the  same  as  under  the  former  Code.  See 
also  Riddle's  Supplementary  Proceedings,  p.  95.  How- 
ever, as  this  remedy  is  a  special  proceeding  instituted  be- 
fore a  judge,  the  title  should  correspond  to  that  of  any 
other  like  special  proceeding. 
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CHAPTEE  II. 

PEOOEEDINGS  ON  EET0EN  OF  OEDEE  OE   WAEEANT. 

Section  1.  Attendance  for  examination  and  appointment  of  referee. 
"      3.  The  oath  of  the  referee. 
"       3.  The  examination  and  adjournments. 
"       4.  The  extent  of  the  inquiry. 
"      5.  How  proceedings  are  discontinued  or  dismissed. 

SECTION   I. 

Attendance  for    Examination    and    Appointment    of 
Referee. 

§  2442.  "An  order,  requiring  a  person  to  attend  and 
be  examined,  made  pm'suant  to  any  provision  of  tMs 
article,  must  require  him  so  to  attend  and  be  examined, 
either  before  the  judge  to  whom  the  order  is  returnable, 
or  before  a  referee  designated  therein.  When  the 
examination  is  taken  before  a  referee,  he  must  certify, 
to  the  judge  to  whom  the  order  is  returnable,  all  the 
evidence  and  the    other  proceedings  taken  before   him. 

§  2443.  ' '  At  any  stage  of  the  proceedings  the  judge  to 
whom  the  order  is  returnable  may, in  his  discretion, make  an 
order,  directing  that  any  other  examination,  or  testimony 
be  taken  by,  or  that  a  question  arising  be  referred  to  a 
referee,  designated  in  the  order;  where  a  question  is  so 
referred  the  referee  may  be  directed  to  report  either  the 
evidence  or  the  facts." 

These  sections  embody  substantially  sections  296  and 
300  of  the  former  Code.  The  clause  "agreed  upon  by 
the  parties  "as  to  appointing  the  referee,  is  contained 
in  §   300  of  the  former  Code,    but  is  omitted   in  the 
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present  Code.     See  Eiddle's  Supplermntary   Proceed- 
ings, pp.  40,  95,  101. 

The  referee  may  be  appointed  in  the  iirst  instance  be- 
fore the  debtor  has  appeared.  Green  v.  Bullard,  8  How. , 
313.  §§  2442  and  2443  provide  for  this.  A  Supreme 
Court  justice  may  appoint  a  referee  to  hold  sessions  and 
take  examinations  in  any  part  of  the  State;  but  a  judge 
of  any  other  court  cannot  appoint  a  referee  to  sit  and 
take  an  examination  outside  of  the  territorial  jurisdiction 
of  the  judge  appointing  him. 

Changing  Referee. 

The  judge  before  whom  the  proceedings  are  pending 
has  the  power  to  vacate  an  order  of  reference,  and  ap- 
point a  new  referee  to  take  the  examination;  such  an 
order  is  discretionary,  and  not  appealable  to  the  Court  of 
Appeals.  Pardee  v.  Tilton  et  al.,  11,  N.  Y.  Weekly 
Digest,  445,  Court  of  Appeals. 

The  Order. 

An  order  which  merely  required  the  person  to  be  ex- 
amined to  appear  before  A.  B.  referee  at  his  office  was 
held  to  be  a  valid  appointment  of  the  referee;  and  it  was 
further  held  that  an  order  appointing  the  referee  need 
not  be  incorporated  in  the  order  requiring  the  debtor  t& 
attend  for  examination  and  where  it  is  not  so  incorpo- 
rated, it  must  be  presumed  to  have  been  a  separate  order 
and  to  have  been  served  with  the  other  order  on  the 
person  to  be  examined,  where  there  is  no  evidence  to  the 
contrary.     Lewis  -y.  Penfield,  39  Sow.,  490. 

Twofold  Order. 

An  order  may  direct  the  judgment  debtor  to  attend 
before  a  referee  for  examination  at  a  specified  time,  and 
also  to  appear  before  the  judge  at  a  place  and  time  speci- 
fied, after  the   close   of  his   examination  to   abide  the 
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further  order  in  the  premises;  and  a  receiver  may  be  ap- 
pointed, if  a  proper  case  is  made  out  by  the  examination, 
notwithstanding  the  debtor  fails  to  appear  before  the 
judge,  and  the  debtor  may  also  be  punished  as  for  con- 
tempt in  neglecting  to  appear.  Sickels  v.  Henley,  4 
AU.  (iV.  C),  231;  Supreme  Court,  General  Term,  4th 
Judicial  Department. 

Objection  to  Referee. 

If  a  person  objects  to  a  referee,  his  proper  course  is  to 
apply  to  the  judge  who  appointed  the  referee,  and  who 
can  pass  on  his  objections.  He  cannot  refuse  to  attend 
before  the  referee,  or  attend,  make  objections  and  refuse 
to  be  examined,  even  although  the  judge  may  have  given 
verbal  directions  to  him  to  do  so.  Tremain  v.  Eichard- 
son,  68  iV^.  Y.,  61T. 

Referee's  Power. 

He  has  the  same  power  of  adjournments  that  a  master 
in  chancery  had  when  examining  a  debtor  under  an 
order  in  a  creditor's  suit,  and  may  adjourn  the  matter 
from  time  to  time,  even  though  the  debtor  refuses  to 
consent  thereto.  Kaufman  v.  Thrasher,  10  Him,  438, 
General  Term.  This  power  is  expressly  giv'en  the  referee 
by  §  2444  of  Code.  Where  the  judge  appointing  the 
referee  does  not  name  the  time  or  place  of  attendance  for 
examination,  but  merely  directs  the  person  to  be  ex- 
amined to  appear  at  such  time  and  place  as  may  be  duly 
appointed  by  the  referee,  the  referee  may  issue  his 
summons,  requiring  the  person  to  appear-  before  him  at  a 
time  and  place  designated.  Eedmond  v.  Goldsmith,  2 
JV.  T.  Mo.  Law  Bull.,  19  N.  Y.  Court  of  Common 
Pleas,  Sp.  T. 

His  Duty. 

The  referee's  duty  is  to  take,  not  to  make  the  examina- 
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tion,  and  if  he  attempts  to  do  tliis  in  an  officious  manner, 
and  in  a  partisan  spirit,  lae  transcends  his  duty.  The 
People,  &c.  V.  Leipzig,  53  How.,  410,  IST.  Y.  Common 
Pleas,  Sp.  T.  Here  the  referee  pressed  questions  and 
suggested  others  on  his  own  motion  to  an  inquisitorial 
extent. 

The  referee  must  make  his  report  to  the  judge,  lie 
cannot  adjourn  the  proceedings  before  the  judge. 
Kennedy -y.  Norcott,  54  How.,  87  Supreme  Court,  Sp. 
T.,  October  1877.  In  this  case,  the  plaintiff  and  his 
counsel  failed  to  appear  at  the  reference  on  an  adjourned 
day ;  whereupon  the  referee  at  the  defendant's  request 
forthwith  and  without  making  a  report  adjourned  the 
proceedings  before  the  county  judge,  who  dismissed  them 
without  notice  to  the  plaintiff,  dissolved  the  injunction 
and  granted  costs  against  him.  This  course  was  held  to 
be  irregular,  as  no  order  in  such  case  can  be  made  grant- 
ing costs  or  discontinuing  the  proceedings  before  the 
referee  has  made  his  report,  and  then  a  motion  thereon 
can  only  be  made  on  notice  to  the  opposite  party.  He 
must  certify  the  examination  to  the  judge  who  appointed 
him  by  name.  Smith  v.  Johnson,  7  How.,  39,  Supreme 
Court,  Sp.  T.  ;  also,  Ball  v.  Goodenough,  Zl  Hoiv.,  479, 
Sp.  T.  ;  or  to  the  officer  to  whom  the  order  supplement- 
ary is  returnable. 


SECTION  II. 

The  Oath  of  the  Referee. 


§2445.  "Unless  the  parties  expressly  waive  the 
referee's  oath,  a  referee,  appointed  as  prescribed  in  this 
article,  must  before  entering  upon  an  examination,  or 
taking  testimony,  subscribe  and  take  an  oath,  that  he 
will  faithfully  and  fairly  discharge  his  duty  upon  the  ref- 
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erence,  and  make  a  just  and  true  report,  according  to  the 
best  of  his  understanding.  The  oath  may  be  administer- 
ed by  an  officer  designated  in  §  842  of  this  act,  and  must 
be  returned  to  the  judge,  with  tlie  report  or  testimony." 

This  is  a  new  provision  and  in  general  accordance  with 
§  1016  of  the  Code  of  Civil  Procedure.  Under  the 
former  Code  it  was  not  usual  to  swear  the  referee. 

The  officers  are  designated  in  §  842  of  the  present 
Code,  by  whom  the  oath  may  be  ardministered  to  a  referee. 
The  referee  must  be  sworn,  unless  the  oath  is  waived. 
Brownings.  Marvin,  5  Ahb.  {N.C.),  285,  Supreme  Ct., 
Sp.  T.,  1st  Judicial  Department. 

Express  Waiver  of  Oath. 

The  waiver  may  be  made  by  written  stipulation  or 
orally  by  the  parties  to  the  proceedings.  If  it  is  oral,  it 
must  be  entered  in  the  referee's  minutes.  See  §  1016. 
The  waiver  should  always  be  entered  in  the  minutes. 
One  party  alone  cannot  waive  the  oath.  Browning  v. 
Marvin,  swpra. 

The  ]^.  Y.  Court  of  Common  Pleas,  General  Term, 
held,  that  the  failure  of  the  referee  to  be  sworn  was  a 
mere  irregularity  and  not  a  jurisdictional  defect,  and 
might  be  waived  by  implication.  As,  where  the  parties 
voluntarily  and  without  objection  proceed  with  the  trial, 
fexamine  witnesses,  and  conduct  it  to  its  conclusion. 

Nason -y.  Luddington,  56  How.,  172,  affirming  S.  C, 
Z^  How.,  342. 

But  if  any  of  the  parties  to  the  proceedings  are  infants, 
or  absent,  the  oath  cannot  be  waived. 
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SECTION  m. 
Th£,  JExamination — Adjournments. 


§  S-tii.  "  Upon  an  examination  under  this  article^ 
eacli  answer  of  a  party  or  witness  examined  must  be 
under  oath.  A  corporation  must  attend  by,  and  answer 
under  the  oath  of,  an  officer  thereof  ;  and  the  judge  may, 
in  his  discretion,  specify  the  officer.  Either  party  may  be 
examined  as  a  witness,  in  his  own  behalf,  and  may  produce 
and  examine  other  witnesses,  as  upon  the  trial  of  an  action. 
The  judge  or  referee  may  adjourn  any  proceedings  under 
this  article,  from  time  to  time,  as  he  thinks  proper. ' ' 

This  section  is  the  substitute  for  §  295  of  the  former" 
Code,  and  for  those  parts  of  §§  292  and  296  which  re- 
late to  the  examination  ;  and  the  words  ' '  either  party 
may  be  examined  "  have  been  substituted  in  the  iifth 
sentence  for  "the  judgment  debtor  may  be  examined" 
contained  in  §  292 .  Mr.  Throop  says  :  So  as  to  bring  the 
examination  -within  certain  provisions  of  chapter  9  of  the 
Code  of  Civil  Procedure.  See  Kiddle's  StipjAementary 
Proceedings,  p.  4Y. 

The  examination  of  the  judgment  debtor  upon  an  order 
duly  made  and  served,  is  the  privilege  of  the  judgment 
creditor, which  he  may  waive  and  examine  only  witnesses. 
Graves  v.  Lake,  12  How.,  33.  The  debtor  is  entitled  to 
notice  of  the  examination  of  witnesses  ;  but  if  he  fails  to 
appear  he  cannot  afterwards  object  to  the  examination  of 
witnesses.  A  receiver  may  be  appointed  upon  the  ex- 
amination of  witnesses  only.  Colton  v.  Bigelow,  41 
If.  J.,  266.  The  New  Jersey  statute  on  this  head  is 
similar  to  that  of  jSI  ew  York. 

May  Refuse  to  Subscribe  his  EKamination. 

Persons  examined  under  oath  are  entitled  to  have  their 
4 
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depositions  accurately  taken  down  in  the  first  instance. 
If  that  is  done  and  tliey  desire  afterwards  to  correct  their 
testimony,  it  is  proper  to  do  so  in  the  mode  suggested  in 
Corning  v.  Tooker,  5  How.,  16;  that  is,  by  a  supple- 
mentary statement  at  the  end  of  the  deposition  ;  but 
when  the  testimony  actually  given  has  been  taken  down 
erroneously,  the  witness  has  a  right  to  have  the  minutes 
changed  so  as  to  conform  to  the  testimony  actually  given 
by  him,  and  the  court  has  no  power  to  compel  him  to 
subscribe  his  name  to  a  statement  which  is  not  strictly 
true,  even  though  the  falsity  of  it  be  declared  by  a  sup- 
plementary entry  in  the  minutes,  for  that  would  be  un- 
just to  the  witness. 

Sherwood   v.  Dolan,  14  Hun,  191  S.  C,  6  N.   Y. 
Weekly  Digest,  .565,  General   Term,    2d  Judicial   De- 
partment 1878. 

WITNESS. 

How  Required  to  Attend. 

Sections  854  to  858  inclusive,  of  the  Code  of  Civil  Pro- 
cedure, provide  the  mode  of  requiring  witnesses  to  attend, 
give  evidence,  and  produce  books  and  papers.  This  mode 
is  by  a  subpoena  issued  by  and  under  the  hand  of  the  judge, 
or  the  referee,  if  he  is  authorized  to  examine  ■witnesses, 
and  must  be  served  as  prescribed  in  §  852  of  the  pres- 
ent Code.  This  is  one  of  the  particulars  in  which  the 
proceedings  under  the  present  Code  differ  from  those 
under  the  old  one.  Under  the  latter,  witnesses  were 
required  to  appear  and  testify  in  the  same  manner  as 
upon  the  trial  of  an  issue  (see  §  295)  ;  and  as  the 
proceedings  were  regarded  as  in  the  original  action,  it 
was  held  that  the  true  and  proper  way  to  procure  the 
attendance  of  witnesses  was  a  subpoena  issued  out  of  the 
court  in   which   the  judgment   was   obtained    or   into 
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whicli  it  was  docketed  from  an  inferior  court,  and  that 
any  disobedience  thereof  should  be  tried  and  punished 
by  the  court  out  of  which  it  issued  ;  and  further,  that 
a  judge  could  not  subpoena  a  witness  or  punish  him  for 
disobedience  thereof.  People,  &c.  v.  Butcher,  3  Abb. 
{N.  S.),  151,  Supreme  Court,  General  Term. 

This  mode  is  now  changed.  A  witness  can  be  re- 
quired by  the  judge  or  referee's  subpoena  to  bring  and 
produce,  on  the  examination,  books  and  papers  (see 
§  854  of  the  Code  of  Civil  Procedure) ;  but  §§  866  to  869 
inclusive  of  the  same  Code  no  doubt  also  apply  to 
these  proceedings  ;  and  a  judgment  debtor,  third  person, 
or  witness  may  be  i-equired  to  produce  books  on  the 
examination  under  §  867  of  Code ;  and  a  prisoner 
detained  in  a  jail  or  prison  within  this  State  may  be  pro- 
duced upon  an  examination  in  these  proceedings,  to 
testify,  by  a  writ  of  habeas  corpus.  See  §§  2008  and 
2009  of  Code. 

The  New  York  Superior  Court,  at  Special  Term,  held 
that  the  production  of  papers  and  documents  by  counsel 
could  only  be  resisted  when  a  controversy  exists  or  is 
anticipated  between  parties  in  relation  to  the  subject 
of  which  the  communications  were  made  to  him  on  the 
documents  entrusted  to  him.  An  exception  to  the  rule 
as  to  privileged  commmiications  exists  only  in  eases  of 
crimes,  strictly  so  called. 

Peck  V.  Wilhams,  13  Ahh.,  68. 

Mitchell's  case,  12  Abb.,  449,  JSIew  York  Common 
Pleas,  General  Term,  holds  that  it  is  the  province  of  the 
Court,  and  not  of  the  witness,  to  determine  whether  the 
matter  inquired  of  is  privileged  or  not.  It  is  only 
when  the  answer  might  criminate  him  that  he  has  the 
right  to  judge  for  himself  ;  but  the  Supreme  Court, 
General  Term,  1868,  held  that  it  is  the  province  of  the 
Court  to  determine  whether  the  answer  of  a  witness  to  a 
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question  will  probably  have  the  tendency  to  criminate  him 
or  not,  and  when  it  is  fairly  ascertained  that  such  will  not 
be  the  effect  thereof,  he  should  be  required  to  answer. 

Forbes  v.  Willard,  54:Baj-h.,  620;  S.  C,  37 Row.,  193. 

In  this  case  the  witness  was  the  judgment  debtor 
under  examination  in  supplementary  proceedings,  and  to 
this  fact  might  be  due  whatever  difference  there  is 
between  this  and  the  decision  in  Mitchell's  case,  supra. 

Witness's  Privilege. 

A  person  duly  and  in  good  faith  subpoenaed  or  or- 
dered to  attend  for  the  purpose  of  being  examined  in  a 
case  where  he  may  be  lawfully  attached  or  committed 
for  non-attendance,  is  privileged  from  arrest  while 
going  to,  remaining  at,  and  returning  from  the  place 
where  he  is  required  to  attend  ;  and  the  Court,  or  a 
judge,  upon  proof  of  a  violation  of  this  privilege,  must 
make  an  order  discharging  the  witness  from  arrest.  See 
§§  860  and  861  of  the  Code  of  Civil  Procedure. 

A  resident  of  a  foreign  state,  while  attending  a  court 
of  this  State  as  a  witness,  ,  cannot  be  served  with  a 
process  for  the  commencement  of  an  action  against  him. 
Person  v.  Grier,  66  JV.  Y.,  124.  But  the  Court  was  in 
doubt  whether  the  same  immunity  extended  as  fully  to 
a  resident  witness.  See  also  Person  v.  Pardee,  li  Al- 
iany  Loajo  Journal,  13,  Court  of  Appeals,  affirming  6 
Hun,  477  ;  and  Mackay  v.  Lewis,  7  Hun,  83.  But  if, 
instead  of  returning  to  his  residence,  the  witness  pro- 
ceeds about  his  own  business,  he  loses  his  privilege. 

Schultz  V.  Andrews,.  54  How.,  380,  Supreme  Court, 
Special  Term,  Oneida  Co. 

See  Riddle's  Supplementary  Proceedings,  p.  99. 

Adjournment. 

Parol  arrangement  for  adjournment  made  by  debtor 
and  creditor,  to  a  further  day,  before  a  referee,  is  valid. 
People  1).  Oliver,  ^^  Barh.,  570,  General  Term. 
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SECTION"  IV. 

The  Extent  of  the  Inquiry. 

§  2460.  ' '  A  party  or  witness  examined  in  a  special 
proceedings  autliorized  by  this  article,  is  not  excused 
from  answering  a  question  on  the  ground  that  his  ex- 
amination vn[\  tend  to  convict  him  of  the  commission  of 
a  fraud  ;  or  to  prove  that  he  has  been  a  party  or  privy 
to,  or  knowing  of  a  conveyance,  assignment,  transfer,  or 
other  disposition  of  property  for  any  purpose  ;  or  that 
he  or  another  person  claims  to  be  entitled,  as  against  the 
judgment  creditor,  or  a  receiver  appointed  or  to  be 
appointed  in  the  special  proceeding,  to  hold  property 
derived  from  or  through  the  judgment  debtor  ;  or  to  be 
discharged  from  the  payment  of  a  debt  which  was  due 
to  the  judgment  debtor,  or  to  a  person  in  his  behaK. 
But  an  answer  cannot  be  used  as  evidence  against  the 
person  so  answering,  in  a  criminal  action  or  criminal 
proceeding. 

This  section  embodies  substantially  the  two  last 
sentences  of  §  292  of  the  former  Code. 

See  Riddle's  Stcppleinentary  Proceedings,  p.  49. 

When  it  appears  that  the  judgment  debtor  has  trans- 
ferred property  to  a  witness,  the  latter  is  bound  to 
answer  questions  touching  the  transfer  or  bearing  upon 
the  question,  whetlier  or  not  such  transfer  was  for  a  good 
consideration,  and  was  honest  or  fraudulent ;  and  upon 
his  refusal  to  answer,  he  is  liable  to  be  punished  as  for 
contempt.  Lathrop  v.  Clapp,  40  If.  T.,  328,  affirming 
S.  C.  under  title  of  Clapp  v.  Lathrop,  23  How.,  423. 

This  is  a  leading  case  on  this  head. 

In  Forbes-y.  Willard,  54  Barh.,  520  ;  S.  C,  3Y  How., 
193  sujpra,  the  Court  say  substantially  the  provisions  of 
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the  Code  are  intended  to  give  the  creditor  complete 
authority  for  a  full  and  searching  examination  of  the 
judgment  debtor,  for  the  purpose  of  ascertaining  particu- 
larly the  amount  and  condition,  as  well  as  the  disposition 
which  he  had  made  or  attempted  to  make  of  his  property, 
without  any  restriction  whatsoever  on  account  of  the 
purposes  for  which  he  might  have  disposed  of  it ;  and 
this  inquiry  extends  to  all  transfers  and  dispositions  of 
property  whatsoever,  whether  in  writing  or  by  an  actual 
delivery  following  or  accompanying  an  agreement  by  ■ 
parol.  The  person  examined  is  required  to  answer  fully 
concerning  the  disposition  he  may  have  made  of  his 
property,  notwithstanding  the  fact  that  his  examination 
will  show  that  he  has  been  guilty  of  a  crime  in  doing  it, 
and  without  any  qualification  or  restriction  arising  out  of 
the  nature  and  character  of  such  crime.  So  he  is  also 
bound  to  answer,  although  his  answer  may  show  that  he 
had  acquired  his  property  by  the  commission  of  a  fraud, 
or  that  he  had  conspired  and  combined  with  others  to 
commit  a  fraud,  if  such  discovery  becomes  essential  to 
the  complete  examination,  which  the  creditor  has  a  right 
to  prosecute  for  the  purpose  of  ascertaining  the  nature, 
condition,  extent,  and  situation  of  his  property.  That 
is,  it  matters  not  whether  the  fraud  has  been  committed 
in  disposing  of,  or  in  receiving,  purchasing,  or  otherwise 
acquiring  the  property  which  forms  the  proper  subject 
of  the  examination,  if  its  disclosure  is  required  in  the 
lawful  and  legitimate  course  of  the  examination  for  the 
purpose  of  making  the  discovery  which  the  creditor  is 
entitled  to  demand  concerning  the  property  of  the  judg- 
ment debtor,  neither  the  debtor,  nor  any  witness  pro- 
duced is  at  liberty  to  shield  himself  from  answering 
because  the  answers  required  will  lead  to  that  disclosure. 
But  the  questions  must  be  pertinent  to  the  inquiry  which 
the  law  allows  to  be  instituted  by  the  creditor  against  the 
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debtor.  This  decision  was  made  under  §  292  of  the 
former  Code.  §  2460  of  the  present  Code  is  coexten- 
sive on  this  head  with  the  former  section.  It  provides 
that  no  party  or  witness  is  excused  from  answering  a 
question  on  the  ground  that  his  examination  will  tend  to 
convict  him  of  the  commission  of  a  fraud.  See  also 
Mechanics'  and  Traders'  Bank^).  Healy,  14:  JV.  T.  WeeTdy 
Digest,  120,  Supreme  Court,  General  Term.  These 
decisions  overrule  in  effect  Barculows  v.  Protection  Co. , 
2  O.  E.,12;  Van  Wyck  v.  Bradley,  d  C.  B.,  157 ;  and 
Town  V.  Safeguard  Ins.  Co.,  4  Bosw.,  683. 

But  the  testimony  of  the  judgment  debtor  taken  in 
these  proceedings  is  inadmissible  as  against  the  assignee 
or  the  wife  of  the  debtor  who  subsequently  took  an  assign- 
ment of  the  property  from  the  assignee,  in  an  action 
against  the  debtor  and  his  assignee  to  set  aside  an  assign- 
ment of  property  on  the  ground  of  fraud. 

Bennett  v.  McGuire,  58  Barh.,  625  ;  S.  C,  5  Lans., 
183.  It  was  also  held,  before  the  amendment  of  1881  to 
§  2460  of  the  Code  of  Civil  Procedure,  that  the  debtor's 
examination  in  these  proceedings  could  not  be  used 
against  him  as  evidence  of  fraud  in  any  other  suit  or 
proceeding.  Kieley -y.  Dusenbury,  2  J.55.  (iT.  C),  360, 
N.  T.  Superior  Ct.,  Sp.  T. ;  Barber  v.  People,  17  Hun, 
366.  But  that  amendment  to  §  2460  seems  to  have 
changed  the  rule. 


SECTION    V. 

How  Proceedings  are  JDisoontinued  or  Dismissed. 

§2454.  "A  special  proceeding,  instituted  as  pre- 
scribed in  this  article,  may  be  discontinued  at  any  time 
upon  such  terms  as  justice  requires,  by  an  order  of  the 
judge,  made  upon  the  appHcation  of  the  judgment  cred- 
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itor.  When  the  judgment  creditor  unreasonably  neglects 
or  delays  to  proceed,  or  where  it  appears  that  his  judg- 
ment has  been  satisfied,  his  proceedings  may  be  dis- 
missed, upon  like  terms,  by  a  like  order,  made  upon  the 
application  of  the  judgment  debtor,  or  of  the  plaintiff 
in  a  judgment  creditor's  action  against  the  debtor,  or  of 
a  judgment  creditor  who  has  instituted  either  of  the 
special  proceedings  authorized  by  this  article.  Where 
an  order  appointing  a  receiver  or  extending  a  receiver- 
ship has  been  made  in  the  course  of  the  special  pro- 
ceeding, notice  of  the  application  for  an  order  specified 
in  this  section  must  be  given  in  such  a  manner  as  the 
judge  deems  proper,  to  all  persons  interested  in  the 
receivership,  as  far  as  they  can  conveniently  be  ascer- 
tained." 

This  section  is  new.  Now  the  proceedings  can  only 
be  discontinued  or  dismissed  by  an  order,  Kke  an  action. 
They  do  not  now  fall  through  or  drop  out  of  court ;  nor 
is  the  injunction  dissolved  or  the  lien  or  priority  of  the 
proceedings  lost  by  the  failure  of  the  judgment  creditor 
to  appear  or  go  on  at  a  time  and  place  appointed  therein, 
or  to  adjourn  the  proceedings  ;  nor  can  they  be  abandoned 
at  the  pleasure  of  the  creditor,  as  a  majority  of  cases  on 
this  point  under  the  old  Code  held  might  happen  or  be 
done. 

See  Bennett  v.  McGuire,  58  B(wh.,  625;  S.  C,  5 
Zans.,  183  ;  Ballon  v.  Boland,  14  Sun,  355  ;  Gaylord  v. 
Jones,  7  Hun,  480  ;  Schanck-u.  Conover,  66  JSow.^  437  ; 
Thomas  v.  Kircher,  15  Ahh.  {JST.  S.),  842 ;  Squire  v. 
Young,  1  Bosw.,  690  ;  De  Comeau  v.  The  People,  &c., 
n  Robt.,  498. 

To  the  contrary  is  Underwood  i).  Sutcliffe,  10  Hun, 
453,  which  holds  that  the  neglect  of  the  judgment  cred- 
itor to  appear  on  a  day  to  which  the  proceedings  had 
been  adjourned  by  the  judge  or  referee  does  not  terminate 
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them  ;  but  the  officer's  jurisdiction  continues  until  the 
judgment  is  satisfied  or  the  proceedings  are  ended  by 
order  of  the  judge  or  a  competent  court.  However,  it 
would  be  irregular  to  proceed  upon  the  original  order 
after  such  failure  to  appear. 

This  case  was  reversed  in  the  Court  of  Appeals,  but 
not  on  this  point. 

The  same  in  principle  was  held  in  Allen  v.  Starring, 
26  Row.,  57  Supreme  Court,  General  Term,  1863.  Also 
see  Stanley  v.  Lovett,  14  Hun,  -±12,  General  Term.  See 
Eiddle's  Sujyplementary  Proceedings,  p.  102. 

In  De  Comeau  v.  The  People,  &c.,  sujyra,  it  was 
held  that  the  adverse  party  was  bound  to  know  that  the 
proceedings  when  pending  could  only  be  vacated  by  an 
abandonment  or  an  order  made  at  a  time  to  which  the 
proceedings  had  been  adjourned,  or  at  which  they  and 
the  judgment  creditor  appeared,  or  by  consent  of  both 
parties.  Here  proceedings  had  been  instituted  under  the 
former  Code  with  the  usual  injunction  against  a  third 
person- — a  bank  of  deposit — and  the  order  with  the  affi- 
davit on  which  it  was  granted  was  served  on  the  bank. 
While  the  proceedings  were  pending  the  attorney  of  the 
judgment  debtor's  procured  ex  parte  an  order  vacating 
the  injunction  and  requiring  the  bank  to  pay  to  them  the 
amount  of  money  on  deposit  to  their  credit.  The  bank 
paid  the  money.  The  ex  parte  order  did  not  show  that 
the  proceedings  had  been  discontinued  by  abandonment, 
order,  or  consent.  Held,  that  the  bank  paid  the  money 
at  its  risk,  and  that  it  was  no  payment  as  against  the 
judgment  creditor.  But  when  proceedings  have  fallen 
through  any  cause,  they  can  only  be  resumed  by  order 
or  consent. 

So  mere  delay,  or  even  unreasonable  delay,  does  not 
now  terminate  proceedings.     An  order  is  necessary. 
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CHAPTER  III. 

mJUNCTION"S,  COSTS,  ENFOEOEMENT  OF  0EDEE8,   &G. 

Section  1.  Judge  may  enjoin  transfer  of  property,  &o. 
"        2.  Costs. 

"        3.  Disobedience  to  orders,  how  punished. 
"        4.  Practice  in  contempt  proceedings. 
"        5.  Proceedings  on  judgments  against  Joint  debtors. 
"        6.  Proceedings  commenced  before  one  judge  may  be  con- 
tinued before  another. 

SECTION   I. 

The  Judge  may  enjoin  Transfers,  (&c. ,  of  Property. 

§  2451.  "  The  Judge  by  whom  the  order  or  warrant 
was  granted  or  to  whom  it  is  returnable  may  make  an  in- 
junction order,  restraining  any  person  or  corporation, 
whether  a  party  or  not  a  party  to  the  special  proceeding, 
from  making  or  suffering  any  transfer,  or  other  disposi- 
tion of  or  interference  with  the  property  of  the  judg- 
ment debtor,  or  the  property  or  debt  concerning  which 
any  person  is  required  to  attend  and  be  examined,  until 
further  direction  in  the  premises.  Such  an  injunction 
order  may  be  made  simultaneously  with  the  order  or 
warrant,  by  which  the  special  proceedings  is  instituted, 
and  upon  the  same  papers  ;  or  afterwards,  upon  an  affi- 
davit, showing  sufficient  grounds  therefore.  The  judge 
or  the  Court  may,  as  a  condition  of  granting  an  applica- 
tion to  vacate  or  modify  the  injunction  order,  require 
the  applicant  to  give  security  in  such  a  sum  and  in  such 
a  manner  as  justice  requires."  This  section  includes  the 
provisions  as  to  injunctions  contained  in  §§  298  and  299 
of  the  former  Code.     But  it  is  moi-e  explicit  and  com- 
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prehensiye.  It  empowers  the  judge  to  make  this  re- 
straining order  at  any  time,  and  to  make  it  against  a 
person  who  is  not  a  party  to  the  special  proceeding.  See 
Riddle's  Supplementary  Proceedings,  p.  i7. 

Terms  and  Extent  of  the  Restraining  Order. 

Where  the  order  restrained  a  third  person  from  inter- 
fering with  the  judgment  debtor's  property  in  his  pos- 
session until  further  order  in  the  premises,  held  that  an 
order  appointing  a  receiver  was  such  further  order.  It 
is  the  final  order,  and  any  restraint  thereafter  desired 
should  be  inserted  in  the  order  appointing  the  receiver, 
the  first  restraining  order  being  a  mere  preliminary  one. 
People,  &c.,  V.  Randall,  73  N.  Y.,  416.  When  the 
order  appointing  the  receiver  merely  directs  the  debtor 
to  assign  and  convey  his  lands,  &c.,  and  there  is  no 
direction  to  surrender  possession,  a  refusal  to  surrender 
is  no  contempt. 

Tinkey  v.  Langdon,  60  How.,  180,  Supreme  Court, 
Sp.  T.  An  injunction  obtained  and  served  in  a  pro- 
ceeding taken  against  a  third  pei'son  to  recover  money 
due  the  judgment  debtor,  constitutes  no  defence  to  an 
action  for  the  money  by  the  judgment  debtor,  because 
the  injunction  does  not  stay  the  action,  and  the  defend- 
ant can  take  the  order  of  the  Court  for  such  a  payment 
of  the  money  as  will  protect  him  from  being  compelled 
to  pay  twice. 

The  Glenville  Woollen  Co.  v.  Ripley,  43  N.  T.,  206. 
So  also  where  W.  &  J.  filed  their  petitition  in  bank- 
ruptcy on  Jnly  5,  1873,  at  which  time  they  had  a  bal- 
ance to  their  credit  in  bank.  Within  two  weeks  there- 
after supplementary  proceedings  on  a  jadgment  against 
them  were  instituted  against  the  bank,  and  the  usual 
injunction  served  upon  it.  Held,  that  by  virtue  of  the 
Bankrupt  act,  title  to  this  deposit  vested  in  the  assignee 
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on  the  5tli  day  of  July,  and  the  injunction  order  subse- 
quently served  on  the  bank  did  not  restrain  it  from  pay- 
ing the  money  over  to  him,  as  it  then  was  no  longer  the 
property  of  W.  &  J. 

Morris  v.  The  First  National  Bank  of  New  York,  68 
JV.   T.,  362. 

The  injunction  forbids  the  transfer  or  other  disposition 
of  only  such  property  as  the  debtor  had  at  the  time  the 
restraining  order  is  served.  It  does  not  affect  after 
acquired  property,  nor  property  exempt  by  law  from 
seizure  from  execution  or  from  apphcation  on  the  judg- 
ment by  order. 

The  judgment  debtor  was  a  stockbroker  doing  business 
in  his  own  narhe  and  on  his  own  accouat,  and  earned 
commissions.  He  kept  a  bank  account  in  his  name  of 
"  Eichard  Kingsland  in  trust."  All  his  deposits,  that 
is,  all  proceeds  of  stock,  sold  for  other  persons — his  wife 
or  others — were  made  in  the  bank  and  credited  to  this 
account ;  so  also  was  a  portion  of  his  own  earnings,  and 
the  money  was  drawn  out  on  checks  signed  by  him  indi- 
vidually and  expressed  to  be  for  "family,"  "board," 
"office,"  "diff.  on  stock,"  &c.  Held,  the  injunction 
restrained  him  from  drawing  money  out  of  this  bank 
after  the  service  thereof  upon  him.  The  People,  &c., 
v.  Kingsland,  5  AU.  {N.  S.),  90  ;  S.  C,  3  AU.,  Ct.  of 
Appeals,  dec.  526,  and  3  Keyes,  325. 

The  Court  in  an  action  ordered  a  judgment  in  favor  of 
the  defendant  to  be  set  off  against  judgments  in  favor 
of  the  plaintiff  at  a  time  when  supplementary  proceed- 
ings and  an  injunction  were  pending  against  the  latter 
by  another  party.  Held,  the  defendant  could  not  object 
to  accepting  costs  and  a  receipt  which  the  Court  ordered 
the  plaintiff  to  give  him  on  the  ground  that  the  latter 
would  be  violating  the  injunction  in  performing  these 
conditions.     The  acts  are  authorized  by  the  Court,  which 
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had  before  it  all  tlie  parties,  and  besides,  if  it  were  a 
violation  it  did  not  affect  the  defendant.  Butler  v. 
Niles,  35  JSTow.,  329,  N.  T.  Superior  Ct.,  Sp.  T.,  1868. 


SECTION    II. 

Costs. 

§  2455.  "The  judge  may  make  an  order  allowing  to 
the  judgment  creditor  a  fixed  sum  as  costs,  consisting  of 
his  witnesses'  fees  and  other  disbursements,  and  of  a 
sum  in  addition  thereto  not  exceeding  thirty  dollars,  and 
directing  the  payment  thereof  out  of  any  money  which 
has  come,  or  may  come,  to  the  hands  of  the  receiver  or 
of  the  sheriff  ;  or,  within  a  time  specified  in  the  order, 
by  the  judgment  debtor  or  other  person  against  whom 
the  special  proceeding  is  instituted. ' ' 

This  section  and  the  next  one  embody  the  provisions 
of  §  301  of  the  old  Code.  The  provision  in  §  2455 
which  follows  the  words  "  thirty  dollars"  is  new. 

The  judgment  debtor  may  have  costs  whether  the 
debtor  is  examined  or  not.  What  expenditures  may  be 
included  in  the  clause  "other  disbursements"  has  not 
yet  been  determined.  §  3256  of  the  present  Code  limits 
outlays  to  "  necessary  disbursements."  Under  §  311  of 
the  old  Code,  which  also  restricted  expenditures  to 
"necessary  disbursements,"  it  was  decided  that  fees 
paid  to  stenographers  and  for  the  preparation  of  maps 
could  not  be  taxed.  Provost  v.  Farrell,  13  JItm,  303, 
and  Colton  v.  Simmons,  14  H^in,  T5.  See  further  as 
to  costs,  Eiddle's  Sxbpplementary  Proceedings,  p.  184. 

§  2456.  "Where  the  judgment  debtor,  or  the  person 
against  whom  the  special  proceeding  is  instituted,  has 
been  examined,  and  property  apphcable  to  the  payment 


62  DISOBEDIENCE   TO   ORDER — HOW   PUNISHED. 

of  the  judgment  has  not  been  discovered  in  the  course 
of  the  special  proceeding,  the  judge  may  make  an  order 
allowing  him  a  like  sum  as  costs,  and  directing  the  pay- 
ment thereof,  within  a  time  specified  in  the  order,  by 
the  judgment  creditor  ;  or  except  where  it  is  allowed  to 
the  judgment  debtor,  out  of  any  money  which  has  come, 
or  may  come,  to  the  hands  of  the  receiver,  or  of  the 
sheriff. ' ' 

This  section  includes  part  of  §  301  of  the  former  Code, 
but  differs  from  it  in  this  :  that  costs  can  only  be  allowed 
to  the  judgment  debtor,  &c.,  if  no  property  applicable  to 
the  payment  of  the  judgment  has  been  discovered  ;  and 
also  adds  what  follows,  the  words  "a  hke  sum  as 
costs,"  so  as  to  provide  for  the  payment  of  such  costs. 

Neither  the  judgment  debtor  nor  any  third  person  can 
have  costs  unless  he  has  been  examined. 

Engle  V.  Bonneau,  2  /Sand/.,  679  ;  S.  C,  3  Code  E., 
205;  Simms  v.  Fries,  2  if.  Y.  Mo.  Law  Bull.,  97. 
Where  the  proceedings  against  a  third  person  had  been 
long,  and  no  property  discovered,  held,  that  he  was  entitled 
to  costs.     Anon.,  11  Ahh.,  108,  Supreme  Ct.,  Sp.  T. 

In  an  old  case,  the  whole  Court  held,  that  if,  on  exam- 
ining the  judgment  debtor,  no  property  is  discovered, 
the  plaintiff  will  be  ordered  to  pay  costs  to  him,  unless 
some  good  reason  appear  for  requiring  the  examination. 
Anon.,  3  Scmdf.,  725,  N.  Y.  Superior  Court,  1851. 
But  this  decision  is  not  now  closelv  followed. 


SECTIOJSr    III. 

Disobedience  to  Order — how  Punished. 

§  2457.  "  A  person  who  refuses,  or,  without  sufficient 
excuse,  neglects  to  obey  an  order  of  a  judge  or  referee, 
made  pursuant  to  the  last  two  sections,  or  to  any  other 
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provision  of  tMs  article,  and  duly  served  upon  him,  or 
an  oral  direction,  given  directly  to  him  by  a  judge  or 
referee,  in  the  course  of  the  special  proceedings,  or  to 
attend  before  a  judge  or  referee,  according  to  the  com- 
mand of  a  subpoena  duly  served  upon  him,  may  be 
punished  by  the  judge,  or  by  the  court  out  of  which  the 
execution  was  issued,  as  for  a  contempt. ' ' 

This  section  includes  the  provision  of  §  302  of  the 
former  Code,  on  the  subject  of  punishing  disobedience 
of  orders.  Biit  it  is  broader  and  more  explicit :  it  includes 
oral  direction  given  to  persons  in  the  course  of  the  proceed- 
ing, as  a  direction  to  answer  a  question  in  accordance  with 
Lathrop  v.  Clapp,  4S  JS".  Y. ,  32S  ;  and  People  v.  Marston, 
18  Abb.,  257.  It  also  empowers  the  court  out  of  which 
the  execution  was  issued  to  punish  as  for  contempt  a 
disobedience  in  the  course  of  the  proceeding,  thus  setthng 
a  disputed  point,  and  enacting  the  decision  of  the  Court 
of  Appeals,  under  the  former  Code,  to  wit  :  that  the  Su- 
preme Court  had  concurrent  jurisdiction  with  the  county 
judge  to  punish  for  a  contempt  of  an  order  made  in  these 
proceedings,  by  the  county  judge,  upon  a  judgment  in 
the  Supreme  Court.  Tremain  v.  Richardson,  68  X.  J". , 
617.  However,  tliis  decision  is  clearly  based  on  the 
view  taken  by  that  court,  that  supplementary  proceed- 
ings are  proceedings  in  the  original  action,  and  it  would 
therefore  be  hardly  controlling  now,  unsupported  by  this 
section,  as  they  are  declared  by  statute  to  be  special  pro- 
ceedings. So  also  the  decision  in  Seely  v.  Black,  35 
How. ,  369,  Supreme  Court,  General  Term,  that  proceed- 
ing by  attachment  for  violation  of  an  order  is  a  pro- 
ceeding in  the  action,  and  costs  should  be  taxed  as  in 
the  action,  is  superseded. 

A  judge  before  whom  the  proceeding  may  be  con- 
tinued as  prescribed  iu  section  2462,  may  no  doubt  punish 
a  disobedience  to  an  order  of  the  judge  in  whose  place 
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he  acts  in  tlie  matter.  In  the  first  district  the  proceed- 
ings to  punish  for  a  disobedience  may  be  continued  before 
another  judge.  Hilton  v.  Patterson,  18  Ahh..,  245  ;  the 
order  to  punish  may  be  made  by  a  judge  out  of  court, 
Lathrop  v.  Clapp,  40  N.  Y.,  328,  affirming  S.  C,  23 
How.,  423.  See  further,  Riddle's  Supplementary  Pro- 
ceedings, p.  189. 

Disobedience  of  an  order  made  in  proceedings  upon  a 
judgment  for  costs  only  may  be  punished  as  for  con- 
tempt. The  statute  prohibiting  the  imprisonment  of  a 
person  for  contempt  of  court  in  not  paying  costs  does 
not  apply  to  proceedings  supplementary  to  execution. 
Brush -y.  Lee,  1  Ahh.,  N.  T.  Court  of  Appeals,  dec.  238  ; 
S.  C,  6  Ahh.  iJSr.  S.),  50;  and  2  Transcript  Appeals, 
95.  The  effect  of  this  decision  on  this  point  is,  that  in 
regard  to  the  remedy  of  punishing  as  for  contempt,  a 
judgment  for  costs  only  stands  upon  an  equal  footing 
with  a  judgment  for  damages. 

Witness, 

This  section  (2457)  also  authorizes  a  judge  in  terms  to 
punish  a  witness  for  disobeying  a  subpoena  duly  served 
upon  him,  which  §  302  of  the  former  Code  did  not. 

It  was  held,  in  The  People,  etc.  v.  Dutcher,  3  Ahh. 
{JV.  8.),  151,  by  the  Supreme  Court,  General  Term,  that 
a  county  judge  in  proceedings  before  him  upon  a  judg- 
ment of  the  Supreme  Court  had  no  power  to  punish  a 
witness  for  a  disobedience  of  a  subpoena. 

This  decision,  however,  is  superseded  by  the  Code  of 
Civil  Procedure,  because  a  subpoena  to  a  witness  in  these 
proceedings  does  not  now  issue  out  of  a  court,  as  under 
the  former  Code.  It  is  issued  l)y  the  judge,  §  854  of 
Code. 

The  latter  part  of  §  302  of  the  former  Code  is  found 
in  §  2286  of  the  present  Code.  See  post,  undersection  4 
of  this  chapter. 
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What  Acts   are  Punishable. 

See  Kiddle's  Supplementary  Proceedings^  p.  193. 

Failure  to  Appear. 

Althongli  an  order  to  appear  for  examination  may  be 
irregular,  and  would  be  set  aside  on  motion,  yet  the 
judgment  debtor  must  attend  ;  if  he  fails  to  appear,  he  is 
guilty  of  contempt.  Schultz  v.  Andrews,  54  How.,  3T8, 
Supreme  Court,  Special  Term.  An  irregular  service  of 
the  order  does  not  excuse  appearance  for  examination. 
Newell  V.  Cutter,  19  Hun,  74  ;  Billings  v.  Carver,  54 
Bar}). ,  40.  Where  the  referee  has  the  power  to  issue  his 
summons,  requiring  the  debtor  or  other  person  to  appear 
before  him  at  a  time  and  place  named  for  examination, 
and  the  person  served  fails  to  obey  the  summons,  he  may 
be  punished  as  for  a  contempt.  Redmond  v.  Goldsmith, 
2  N.  Y.  Mo.  Law  Bull.,  19,  K  Y.  Common  Pleas 
Court  Ch. 

A  judgment  debtor  when  served  with  an  order  for 
examination  is  bound  to  appear,  and  if  he  neglects,  he 
will  be  guilty  of  contempt,  although  he  has  been  dis- 
charged from  the  judgment  under  the  Insolvent  Acts  of 
the  State.  His  course  is-  to  appear  with  his  discharge, 
procure  a  suspension  of  the  proceedings,  and  compel  the 
creditor  to  sue  on  the  judgment  if  the  latter  disputes  the 
validity  of  the  discharge.  If,  instead  of  this  course,  he 
omits  to  appear,  he  will  be  guilty  of  contempt,  and  his 
discharge  will  not  purge  the  contempt  on  a  proceeding  to 
punish  him  therefor.  Coursen  v.  Dearborn,  T  Robt.,  143, 
General  Term. 

Not  Answering. 

When  a  witness  is  directed  by  the  referee  before  whom 
he  is  examined  to  answer  a  question,  and  he  refuses  to 
answer,  he  is  guilty  of  contempt,  provided  the  question 
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is  a  proper  one.     Lathrop  v.   Clapp,  40  JV.   Y.,  328, 
aff'g23^ow.,  423. 

Violating  Injunction. 

The  debtor  has  no  right  to  dispose  of  or  interfere  with 
his  wages  during  the  continuance  of  the  injunction,  even 
although  they  are  exempt  as  being  necessary  to  support 
his  family.  His  duty  is  to  obey  the  injunction  so  long 
as  it  is  in  force,  and  leave  his  wages  uncollected  until  the 
injunction  is  removed.  Newell  v.  Cutter,  19  Hun,  74, 
General  Term,  4th  Judicial  Department,  October  Term, 
1879.  He  cannot  collect  money  previously  earned 
and  then  due  him,  or  apply  money  then  in  his  pos- 
session or  under  his  control  to  the  payment  of  debts 
contracted  for  family  supplies.  Taggart  v.  Talcott,  2 
JEdws.,  628.  After  service  of  injunction  order  on  the 
judgment  debtor,  he  handed  his  watch  to  his  attorneys  to 
pay  them  for  services  already  rendered  and  to  be  ren- 
dered in  the  proceedings  ;  held,  this  was  a  violation  of  the 
injunction,  the  judgment  creditor's  lien,  by  his  proceed- 
ings, being  prior  to  that  of  the  attorneys  who  took  the 
watch  in  payment  for  services  to  be  rendered.  The 
Deposit  National  Bank  v.  "Wickham,  44  How.,  421, 
Supreme  Court,  General  Term,  2d  Judicial  Depart- 
ment, February,  1873.  "Where  proceedings  are  stayed 
upon  an  order  to  show  cause  why  the  judgment  on  which 
they  are  based  should  not  be  vacated,  and  the  same  there- 
upon is  vacated,  but  on  appeal  the  order  is  reversed, 
held  that  the  injunction  continued  in  full  force  and  the 
proceedings  had  not  been  abandoned  under  the  circiim- 
stances  by  the  neglect  to  adjourn  them,  and  an  inter- 
ference with  property  in  the  meanwhile  was  a  violation 
of  the  injunction.  Woolf  v.  Jacobs,  ^  J.  &  Sp.  (36  jV. 
Y.  Superior  Court),  408.  Here  the  judgment  debtor 
conveyed  property  after  the  Special  Term  order  had  been 
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granted  vacating  the  judgment,  and  before  the  General 
Term  decision,  reversing  that  order  and  restoring  the 
judgment,  had  been  made.  Any  active  interference  with 
his  property  by  the  judgment  debtor,  or  by  his  agent, 
for  the  purpose  of  ha^dng  the  legal  title  to  the  same,  or 
an  interest  therein,  transfeiTcd  to  another,  and  thereby 
depriving  the  judgment  creditor  of  the  equitable  hen 
which  he  has  acquired  on  the  same  by  the  commencement 
of  proceeding,  is  a  violation  of  the  letter  as  well  as  of  the 
spirit  of  the  injunction.  See  Lansing  v.  Easton,  7 
Paige,  36-i  ;  Koss  v.  Cheesman,  3  Sandf.,  676  ;  S.  C,  1 
Code  {N.  S.),  91.  In  this  latter  case  the  judgment 
debtor,  upon  whom  the  usual  order  and  injunction  had 
been  served,  appeared  and  was  examined.  He  then  pro- 
cured an  adjournment  of  the  proceedings  and  of  th& 
application  for  a  receiver.  In  the  meanwhile  he  con- 
fessed judgment  to  a  relative,  upon  which,  after  issue 
and  I'eturn  of  execution  within  four  days,  proceedings 
were  taken  and  a  recei^'er  appointed.  Held,  this  was  a 
palpable  interference  with  property  and  a  violation  of 
the  injunction.  The  jiidgment  debtor  was  punished 
therefor.  But  in  McCredie  v.  Senior  et  al.,  i  Paige, 
37S,  where  the  parties,  both  complainant  and  defendants, 
were  copartners,  the  injunction  order  only  inhibited  the 
defendants  from  intermeddling  with  the  copartnership 
property  and  effects.  One  of  the  defendants,  after 
service  of  the  injunction,  confessed  judgment  on  behalf 
of  the  firm  to  a  honafide  creditor  thereof,  in  order  to 
give  him  a  preference  ;  and  another  defendant  acted  as 
the  agent  of  such  creditor  in  the  prosecution  of  the  suit 
against  the  copartnership.  Held,  these  acts  were  not  a 
violation  of  the  injunction.  There  seems  to  be  a  suffi- 
ciently substantial  difference  between  the  facts  in  this 
case  and  the  last  above  two,  to  warrant  the  difference  in 
the  decision. 
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Not  Paying  or  Delivering  Money  or  Property. 

When  goods  or  specific  money,  &c.,  belong  indisput- 
ably to  the  judgment  debtor,  a  refusal  by  a  third  person 
who  has  possession  thereof  and  is  proceeded  against 
therefor  to  deliver  the  same  over,  as  ordered,  would  be 
a  wilful  contempt  and  punishable  as  such. 

The  West  Side  Bank«.  Pugsley,  47  iT.  Y.,  374  ;  S.  C. 
12,  Ahi.  {Jf.S.),  28.  This  decision  was  made  under  the 
old  Code.  §  2447  of  the  present  Code  omits  the  words 
"specific  money."  It  provides  that  where  it  appears 
"  that  one  or  more  articles  of  personal  property  capable 
of  delivery  .  .  .  are  in  the  possession  or  under  the  con- 
trol of  another  person,  the  judge  may  make  an  order 
directing  the  person  to  deliver  the  articles  of  personal 
property, ' '  &c.  But  these  words  ' '  one  or  more  articles  of 
personal  property,"  include  a  specific  sum  of  money  on 
deposit  or  in  the  hands  of  a  third  person  confessedly  be- 
longing to  the  judgment  debtor,  or  when  the  latter' s 
right  of  possession  thereof  is  not  substantially  disputed. 

In  Brush  v.  Lee,  1  Abh.,  JST.  Y.  Ct.  App.  Decs.,  238  ;  ' 
S.  C.  6  AU.  {N.  S.),  50  ;  and  2  Transcript  Appeah, 
95,  the  Court  held  that  upon  the  judgment  debtor's 
mere  admission  that  he  was  able  to  pay  the  judgment, 
the  judge  had  the  power  to  order  him  to  pay  it,  and 
upon  his  failure  to  comply  therewith  to  punish  him  as  for 
a  contempt. 

The  Supreme  Court,  General  Term  of  the  1st  Ju- 
dicial Department,  in  a  similar  case,  denied  this  right  in 
a  judge,  holding  that  he  had  no  general  power  to  order  the 
payment  of  a  judgment ;  that  his  power  is  statutory  and 
limited  to  directing  the  application  of  property  discov- 
ered by  the  examination  to  be  in  the  debtor's  or  other 
person's  hands  at  the  time  the  order  was  served  upon 
him  ;  and  that  as  a  foundation  for  contempt  proceeding, 
it  should  appear  from  the  defendant's  examination  or  its 
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equivalent — his  admission — that  at  the  time  of  the  ser- 
vice of  the  order  he  had  in  his  possession  or  under  his 
control  some  specific  property  or  sum  of  money,  and 
that  the  due  application  of  such  property  or  sum  of 
money,  or  both,  toward  the  satisfaction  of  the  judgment 
could  be  lawfully  directed  and  enforced  by  contempt 
proceedings  ;  that  the  debtor's  admission  of  having 
money  and  property  sufficient  to  pay  the  judgment  re- 
ferred to  a  period  subsequent  to  the  service  of  the  order 
on  him,  and  did  not  amount  to  the  discovery  contem- 
plated by  the  statute,  but  was  little  more  than  a  confes- 
sion of  abihty  to  pay. 

Tinker  v.  Crooks,  22  Skin,  579.  The  order  of  the 
justice  adjudging  the  defendant  in  contempt  for  not  pay- 
ing the  judgment  pursuant  to  direction  was  reversed. 
The  principle  declared  in  West  Side  Bank  v.  Pugsley, 
47  JV.  J^.,  368,  supra,  goes  to  support  this  decision  of 
the  Supreme  Court.  It  would  seem  clear  that  a  judge 
has  no  power  to  order  a  judgment  debtor  to  pay  the 
judgment  upon  his  admission  that  he  has  the  abihty  to 
do  so,  or  that  he  has  sufficient  money  or  property  to 
pay  it.  See  post,  chap,  iv.,  section  4,  where  this  ques- 
tion is  further  discussed. 

What  is  not  Punishable. 

Disobedience  of  an  order  made  by  a  Court  or  judge, 
without  jurisdiction  to  make  it,  cannot  be  punished  as 
for  a  contempt.  To  make  an  order  the  basis  of  a  con- 
tempt proceeding  if  it  is  disregarded,  the  tribunal  mak- 
ing it  must  have  jurisdiction  both  of  the  person  com- 
manded and  of  the  subject  matter  ito  which  the  command 
relates.  If  either  is  wanting,  the  order  need  not  be 
obeyed.  See  Reed  v.  Champagne,  5  iV".  T.  Weekly 
Digest,  2S7.  But  where  the  Court  or  judge  has  jurisdic- 
tion both  of  the  person  and  the  subject-matter,  the  order. 
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when  properly  served  upon  or  brought  to  the  knowledge 
of  the  party  required  to  obey  it,  cannot  be  disregarded, 
however  erroneous  it  may  be.  It  is  valid  and  binding 
until  reversed  or  superseded.  See  Hunt  v.  Hunt, 
72  ]V.  T.,  217,  229.  It  was  held  by  Judge  Van 
sBrunt  that  the  failure  of  a  third  person  to  appear 
for  examination  pursuant  to  an  order,  is  not  punish- 
able as  for  a  contempt  if  the  allegation  in  the  original 
affidavit,  that  he  (the  third  person)  has  money  or  prop- 
erty of  the  judgment  debtor,  is  only  on  information  and 
belief  without  stating  sources  of  information.  People, 
&c.,  V.  Jones,  lAbb.  {N.  C.)  172,  N.  T.  Common  Pleas, 
Sp.  T.,  1876.  But  this  is  very  questionable  authority. 
The  facts  or  circumstances  of  the  case  may  have  justi- 
fied the  decision  ;  but  the  grounds  upon  which  it  was 
based  hardly  did.  The  accused,  the  proprietor  of  the 
New  York  Times,  defied  the  first  order  of  the  judge, 
and,  upon  the  service  of  the  second  order  to  show  cause 
why  he  should  not  be  punished,  he  appeared  and  raised 
the  objection  to  the  sufiiciency  of  the  original  affidavit, 
which,  if  good,  he  should  have  appeared  and  raised  on 
the  return  of  the  first  order.  The  judge  sustained  his 
objection  and  dismissed  the  proceedings  and  Mr.  Jones. 
The  Court  of  Appeals  had  held  in  1873  that  an  affidavit, 
that  the  person  whose  examination  is  desired,  has  pro- 
perty of  the  judgment  debtor  in  his  hands,  or  is  in- 
debted to  him,  as  the  deponent  is  advised  and  believes,  is 
sufficient  to  confer  jurisdiction  upon  the  judge  to  grant 
the  order. 

Miller  v.  Adams,  52  JST.  T. ,  p.  409.  The  two  affi- 
davits are  quite  similar,  neither  stating  the  sources  of  in- 
formation ;  and  it  has  been  frequently  held  that  any 
irregularity  in  the  affidavit  or  order  for  the  examination 
will  not  excuse  the  person  served  for  disobeying  the 
order.     He  must   appear  and  then  raise  the  objection. 
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See   Hilton   v.    Patterson,  IS  Abb.,    245;    Schultz    v. 
Andrews,  54  Hoio.,  378. 

Where  it  did  not  appear  that  the  execution  had  been 
returned  unsatisfied,  a  motion  to  punish  a  third  person 
for  failing  to  appear  was  denied.  Sloane  v.  Higgins,  1 
iV.  Y.  2Io.  Law  Bulletin,  59,  Sp.  T.  This  decision, 
if  ever  made,  is  wrong.    It  has  no  ground  to  stand  upon. 

As  to  Third  Persons. 

A  judge  cannot  order  a  debtor  of  the  judgment 
debtor  to  pay  the  debt  toward  the  satisfaction  of  the 
jidgment,  and  punish  him  for  failing  to  comply.  Such 
a.1  order  would  not  be  merely  erroneous  ;  it  would  be  with- 
ott  jurisdiction.  Under  the  former  Code,  this  power 
wa  claimed  to  exist,  and  was  sometimes  exercised.  See 
Becbe-y.  Kenyon,  5  iT.  Y.  Supi^eme  Ct.  B.  (T.  &  C), 
271  S.  C,  3  Hun,  73,  General  Term.  But  the  exist- 
enceof  this  power  was  denied  by  the  Court  of  Appeals 
in  ^st  Side  Bank  v.  Pugsley,  47  JST.  Y.  368,  S.  C,  12 
Abb.'JSf.  S.),  28  ;  the  Court  holding,  that  the  word  "  pro- 
perty' used  in  §  297  of  the  former  Code,  did  not  include 
debts,but  was  limited  to  goods  or  specific  money,  &c. , 
and  sa^ing  that  where  the  third  person  is  unable  or  de- 
clines D  pay  such  a  debt,  to  require  him  to  pay  it  or  be 
imprisned  as  for  contempt,  would  be  reviving  the 
remedjof  imprisonment  for  debt  in  its  most  odious  form. 
A  judg  cannot  imprison  a  person  as  for  contempt  who 
refuses';©  obey  such  an  order.  The  present  Code  is 
clear  onliis  point.  It  does  not  empower  a  judge  to  re- 
quire a  f  rson  indebted  to  the  judgment  debtor  to  pay 
such  det  toward  the  satisfaction  of  the  judgment. 
While  th  occasion  in  which  Beebe  v.  Kenyon,  supra, 
was  decidd  cannot  now  arise,  yet  the  principle  is  ap- 
plicable tcoccasions  which  may  arise.  In  proceedings 
against  a  tird  person,  under  the  former  Code,  the  per- 
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son  admitted  on  his  examination  that  he  was  indebted  to 
the  judgment  debtor  in  a  certain  sum.    Thereupon   an 
order  was  made  requiring  him  to  pay  the  same  to  the 
plaintiff.      On  the  motion  to  punish  him  for  not  comply- 
ing with  the  order,  it  appeared  by  affidavits  in  opposition, 
that  long  before  the  order  to  pay  over  was  made,  the  judg- 
ment debtor  had  absolutely  assigned  all  his  interest  in  the 
claim   or  debt,  and  said  person  then  and  there  made  a 
motion  to  vacate  this  order  to  pay  over.  Held,  on  appeal, 
that  his  motion  should  have  been  granted,  that  tlie  valid 
ity  and  good  faith  of  the  alleged  assignment  could  not  b; 
tried  on  a  motion,  and  as  this  third  person  disclaimed  axjf 
intentional  disregard  to  the  Court,  the  adjudication,  is 
for  contempt  against  him  was  reversed,  and  the  order  c- 
quiring  him  to  pay  the  debt  was  vacated  without  costs 

As  to  the  Judgment  Debtor. 

The  receiver  obtained  an  order  ex  parte  from  a  judg)  re- 
quiring the  judgment  debtor  to  deliver  and  assign  tchim 
certain  property.  Upon  his  refusal  to  comply  the 
Special  Term  adjudged  him  guilty  of  contempt.  The 
General  Term  reversed  this  order,  holding  that  the'udge 
had  no  jurisdiction  of  the  person  of  the  defendnt  in 
making  the  order  against  him  and  he  was  not  bdnd  to 
obey  it. 

Keed  v.  Champagne,  5  N.  Y.  Weehly  Dige',  227, 
Supreme  Court,  General  Term,  3d  Judicial  depart- 
ment. 

Neglect  or  refusal  to  surrender  to  the  recei'Sr  chat- 
tels subject  to  a  demand  or  overdue  chattel  mo;gage  is 
not  a  contempt. 

Griswold  v.  Tompkins,  Y  Daly,  214:;  Tinkj*.  Lang- 
don,  13  N.  Y.  Weehly  Digest,  384;  SupreuB  Court, 
General  Term.  These  decisions  must  be  on  fe  ground 
that  the  judgment  debtor  has  in  law  no  ri/it  to  the 
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possession,  or  control   of  the  chattels  in  such  case  ;  that 
right  being  then  in  the  mortgagee. 

An  answer  by  the  judgment  debtor  to  a  question  that 
he  was  unable  to  state  any  of  the  incumbrances  which 
were  on  his  property  six  months  before  the  time  of  his 
examination,  is  not  necessarilj'  evasive,  or  a  refusal  to 
comply  with  the  order  requiring  him  to  answer.  .  It  is  not 
necessarily  within  his  power  to  answer'  the  question  ;  for 
it  does  not  look  to  a  discovery  of  property,  but  to  a  dis- 
covery of  encumbrances.  Wicker  V.  Dresser,  14  ^ow., 
463,  Supreme  Court,  Sp.  T. 

When  does  an  Injunction  begin  to. Operate. 

Atkinson  v.  Sewine,  43  How.,  84  S.  C,  11  Ahi. 
{JV.  S.),  384  ]Sr.  Y.  Common  Pleas,  Sp.  T.,  holds  that 
the  injunction  binds  the  debtor's  property  from  the  time 
it  is  made  ;  and  that  any  property  acquired  thereafter,  even 
before  the  service  of  the  injunction,  is  not  affected  thereby; 
and  consequently  any  disposition  or  transfer  of  existing 
property  made  by  the  debtor  after  the  order  is  granted,  is 
a  violation  of  the  injunction.  The  judge  cites  as  his 
authority  Campbell  v.  Genet,  2  Hilton,  290,  and  the 
latter  cites  Stewart  v.  Foster,  1  Hilton,  505,  both  at 
General  Term.  See  also  Potter  v.  Law,  16  How.,  549, 
Supreme  Court,  Sp.  T.,  which  cites  Caton  v.  Southwell, 
13  Harh.,  835,  at  General  Term.  This  last  one,  which  is 
the  pioneer  decision,  is  based  on  the  rule  of  the  Court  of 
Chancery,  that  no  property  could  be  reached  by  a  cred- 
itor's bill  acquired  after  the  filing  thereof.  But  with  a 
creditor's  bill,  the  question  was.  When  is  the  suit  begun, 
so  as  to  determine  among  other  things  the  priority  between 
judgment  creditors  filing  separate  bills  ;  and  again,  when 
a  bill  was  once  filed,  there  was  a  public  record  of  the 
commencement  of  proceeding,  while  the  mere  making 
of  an  order  for  examination  with  an  injunction  therein, 
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which  may  remain  in  the  pocket  of  the  judgment  creditor 
for  weeks,  is  a  notice  to  no  person.  Sands  v.  Roberts,  8 
AU.,  343,  N.  Y.  Common  Pleas,  Sp.  T.,  holds  the  con- 
trary of  the  above  decisions,  namely,  that  these  proceed- 
ings only  reach  the  property  which  the  judgment  debtor 
had  at  the  time  of  the  service  upon  him  of  the  order  for 
his  examination.  See  also  Gessegani  v.  Wheelwi-ight,  3 
AU.  (iV.  S.),  264  N.  Y.  Common  Pleas,  Sp.  T. 

All  the  above  decisions  were  made  under  the  former 
Code.  The  Code  of  Civil  Procedure  clearly  settles  this 
question,  to  wit,  that  proceedings  are  commenced  only  by 
the  service  of  the  order  upon  the  person  proceeded 
against,  and  the  injunction  takes  effect  only  from  the 
date  of  the  service  thereof.  See  §§  2457  and  2469. 
And  yet  Atkinson  v.  Sewine,  supra,  was  equitably  de- 
cided, although  according  to  the  strict  rule  laid  down  in 
Newell  ■«.  Cutter,  I'd  Hun,  74,  the  judgment  debtor  should 
have  obtained  an  order  permitting  him  to  pay  the  check 
upon  his  rent.  In  Gerregani  v.  Wheelwright,  supra, 
the  judgment  debtor  testified  that  he  had  no  money  of 
any  account  when  the  order  was  served  on  him  ;  that  he 
received  money,  $624.99,  since  then  and  spent  it.  Held, 
that  the  debtor  could  not  be  punished  for  violating  the 
injunction  on  that  e'i'idence  ;  that  the  plaintiff  should 
affirmatively  show  that  this  money  was  earned  by  or  was 
due  to  the  debtor  at  the  time  of  the  service  of  the  order 
for  his  examination. 

It  is  not  a  violation  of  an  ordinary  injunction  served 
upon  the  judgment  debtor  for  him  to  proceed  to  judg- 
ment in  a  suit  pending  at  the  time  he  was  served.  Park- 
er tJ.Wakeman,  10  Paige,  485.  Nor  is  the  confession  of 
a  judgment  for  a  debt  ionafide,  due  by  the  parties  to  the 
suit,  in  order  to  enable  a  creditor  to  obtain  a  preference, 
a  violation  of  the  injunction.  McCredie  v.  Senior,  4 
Paige,  378.     ^qq  ante  under  "What  Acts  are  punish- 
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able. ' '  Nor  is  the  mere  carrying  into  effect  by  procuring  a 
novation  of  a  previous  assignment  of  a  right  of  action 
such  a  violation.  Richardson  v.  Rust,  9  Paige,  243. 
See  Ireland  v.  Smith,  3  How.,  2M,  S.  C,  \Barh.,  419. 
A  witness  examined  before  a  referee  dechned  to  answer 
a  question  by  advice  of  counsel,  although  the  referee 
ordered  him  to  answer.  He  stated  he  would  answer  if 
the  Court  so  ordered.  An  order  was  obtained  requiring 
him  to  answer,  or  show  cause  why  he  should  not  be  pun- 
ished as  for  contempt.  Before  this  order  was  returnable 
he  attended  before  the  referee  and  answered.  Held,  he 
could  not  be  pimished.  Foley  v.  Rathbone,  4  N.  Y. 
Weekly  Digest,  71,  Supreme  Court,  General  Term,  1st 
Judicial  Department. 


SECTION    IT. 

The  Procedure  to  Punish  as  for  Contemjyt. 

The  procedure  to  punish-  a  contempt,  other  than  a 
criminal  contempt  is  regulated  by  the  Code  of  Civil  Pro- 
cedure. See  title  III  of  chapter  17.  The  provisions 
of  this  title  are,  in  the  main,  the  same  as  those  in  the 
Revised  Statutes,  part  3,  ch.  8,  title  13. 

"When  the  offence  is  committed  in  the  immediate  pres- 
ence and  view  of  the  Court  or  judge,  upon  a  trial  or 
hearing,  it  may  be  punished  summarily.  For  that  pur- 
pose an  order  must  be  made  by  the  Court  or  judge  stat- 
ing the  facts  which  constitute  the  offence  and  bring  the 
case  within  the  provisions  of  §  2267  of  the  Code,  and 
plainly  and  specifically  prescribing  the  punishment  to  be 
inflicted  therefor.  See  §  22G7  of  Code  of  Civil  Proce- 
dure. 

The  power  to  punish  a  contempt  is  not  conferred  upon 
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a  referee  appointed  in  Supplementary  Proceedings.  See 
§  245Y  of  Code.  Hence,  although  the  ofience  may 
be  committed  in  the  immediate  view  and  presence  of  the 
referee,  it  cannot  be  thus  summarily  punished.  It 
must  be  duly  and  regularly  brought  before  the  Court  or 
a  judge  who  has  jurisdiction  to  hear  the  charge  and  mete 
out  punishment  therefor. 

So  where  the  ofEence  consists  of  a  neglect  or  refusal  to 
obey  an  order  re<piring  the  payment  of  costs  or  a  speci- 
fied sum  of  money,  the  Court,  on  being  satisfied  by  proof 
by  affidavit  that  a  personal  demand  therefor  has  been 
made,  and  that  payment  thereof  has  been  refused  or  neg- 
lected, may  issue  a  warrant  without  notice  to  commit 
the  offender  to  prison  until  the  costs  or  other  sum  of 
money,  and  the  costs  and  expenses  of  the  proceeding, 
are   paid,   or  until  he    is   discharged   according  to  law. 

§  2268  of  Code.  This  section  does  not  name  a  judge 
as  having  the  power  to  commit  for  neglecting  or  refus- 
ing to  pay  a  sum  of  money,  neither  does  section  4  of  the 
Eevised  Statutes  on  proceedings  as  for  contempt,  from 
which  this  Code  section  is  taken  ;  yet  it  was  held  under 
this  latter  statute  and  the  former  Code,  that  a  judge  has 
the  power  to  punish  as  for  a  contempt  all  disobedience 
of  orders  made  by  him  in  these  proceedings.  Matter 
of  Smithurst,  2  Sandf.,  724,  S.  C,  4  How.,  369  ;  and  3 
C.  K.  55. 

The  punishment  of  a  witness  for  disobeying  a  sub- 
pcena  is  prescribed  by  §§  855-858  of  the  Code  of  Civil 
Procedure. 

In  all  other  cases,  the  method  of  procedure  is  by  order 
to  show  cause,  or  by  warrant  of  attachment ;  and  this 
course  may  also  be  adopted  as  to  the  offences  specified  in 
§§  2267  and  2268.  But  where  a  judgment  debtor  was 
proceeded  against  by  an  order  to  show  cause  for  refusing 
to  pay  a  sum  of  money  as  required,  instead  of  the  more 
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summary  way,  allowed  as  above  stated,  the  Court  of  Ap- 
peals held,  that  such  order  was  an  ordinary  one,  and  not 
the  order  to  show  cause  prescribed  by  the  Eevised  Stat- 
utes to  inaugurate  proceedings  to  punish  as  for  contempt, 
and  upon  the  return  thereof,  it  was  not  necessary  to 
adopt  the  practice  as  to  proof,  which  prevails  in  the  lat- 
ter case.  Brush  v.  Lee,  1  Abi.,  IST.  Y.  Court  of 
Appeals,  dec.  238,  S.  C,  6  Aib.  {JV.  S.),  50  and  2  Tran- 
sorijit  Appeals,  95.  In  Tinker  y.  Crooks,  22  Htm,  579, 
the  judgment  debtor  had  appeared  before  the  judge 
pursuant  to  order  and  instead  of  submitting  to  examina- 
tion, admitted  the  possession  of  money  and  property  suf- 
ficient to  satisfy  the  judgment,  and  requested  and  obtain- 
ed a  postponement  of  the  proceeding  to  a  future  day,  to 
enable  him  to  apply  such  jnoney  and  property  upon  the 
judgment.  It  was  held  that  the  judge  could  not,  in  the 
order  so  postponing  the  proceedings,  adjudge  the  debtor, 
in  default  of  such  payment,  guilty  of  contempt,  fine  him 
a  specified  sum  of  money  aud  commit  him  to  the  common 
jail  until  the  fine  be  paid  ;  that  the  consequences  of  dis- 
obedience could  not  be  thus  summarily  declared,  the  de- 
fendant could  only  be  convicted  of  contempt  in  the 
manner  pointed  out  by  the  law,  by  the  regularly  and  or- 
derly proceeding  under  an  attachment  or  order  to  show 
cause.  He  is  entitled  to  an  indepeiadent  hearing  in  the 
proceeding.  Supreme  Court,  General  Term,  1st  Judicial 
Department,  November  term,  ISSO. 

In  stating  the  practice,  the  Court  here  seem  to  have 
overlooked  the  statutory  provision  allowing  a  precept  of 
commitment  to  issue  ex  parte  in  case  of  disobedience  to 
an  order  to  pay  money.  However,  this  fact  does  not 
affect  the  correctness  of  the  decision  as  to  the  improprie- 
ty of  the  order  appealed  from. 
What  Objections  cannot  be  Raised. 

On  proceedings  to  punish  as  for  a  contempt,  objection 
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to  the  regularity  of  the  affidavit,  on  which  the  order  for 
the  examination  was  based  cannot  be  made  ;  such  objec- 
tion must  be  made  on  the  return  of  the  order,  and  before 
refusing  to  obey  it,  or  submitting  to  the  examination. 

Hilton -y.  Patterson,  18  Abh.,  245  ;  Shultz'y.  Andrews, 
54  How.,  378,  both  Supreme  Court  Sp.  T.  decisions; 
and  Lehmaier  v.  Griswold,  14  J.  and  Sp.  (46  IST.  Y. 
Superior  Court,  Ji.)  11,  General  Term.  See  Ammidon 
■u.  Wolcott,  n  Aii.,  314. 

The  contrary  was  done  by  Judge  Yan  Brunt  in  The 
People,  &c.  V.  Jones,  1  Abh.  {JV.  C),  173  supra. 

But  aside  from  irregularities,  such  as  those  above  men- 
tioned, strict  and  affirmative  proof  of  the  misconduct 
complained  of  and  of  the  damages  sustained  will  be  re- 
quired. Nothing  on  this  head  will  be  taken  upon 
inference,  and  the  accused  will  be  given  the  benefit  of 
every  doubt ;  for  a  proceeding  as  for  contempt  is  stricti 
juris.  McComb  v.  Weaver,  11  Hun,  271  ;  Yan  Volken- 
burgh  V.  Doolittle,  4  Abb.  {N.  C),  72  ;  Gerregani  v. 
Wheelwright,  3  Abb.  {If.  S.),  264. 

By  Order  to  show  Cause. 

The  order  to  show  cause  is  equivalent  to  a  notice  of 
motion,  and  the  subsequent  proceedings  thereupon  are 
taken  in  the  supplementary  proceedings  in  which  the 
offence  was  committed,  as  upon  a  motion  made  therein. 
§  2273  of  Code. 

When  the  order  to  show  cause  is  returnable  before 
the  Court,  it  may  be  made  by  any  judge  authorized  to 
grant  an  order  without  notice  in  an  action  pending  in 
that  court,  and  it  must  be  made  returnable  at  a  term  of 
the  Court  at  which  a  contested  motion  may  be  heard. 
§  2271  of  Code. 

But  the  Court  or  judge  will  only  make  this  order  upon 
being  satisfied  by  affidavit  of  the   commission   of   the 
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offence.  The  order  must  reqviire  the  accused  to  show 
cause  before  the  Court  or  judge  at  a  time  and  place  therein 
specified,  why  he  should  not  be  piinished  for  the  alleged 
offence.  See  §  2269  of  Code.  Upon  the  return  of  the 
order  to  show  cause,  the  questions  which  arise  must  be 
determined  as  upon  any  other  motion,  and  if  the  deter- 
mination is  that  the  accused  has  committed  the  offence 
chai'ged,  and  that  it  was  calculated  to,  or  actually  did, 
defeat,  impair,  impede,  or  prejudice  the  rights  or  re- 
medies of  the  judgment  creditor,  the  Court  or  judge  must 
make  an  order  accordingly,  and  du'ect  that  he  be  pun- 
ished by  fine  or  imprisonment,  or  both,  as  the  nature  of 
the  case  requires.  Upon  a  certified  copy  of  this  order, 
the  offender  may  be  committed  without  further  pro- 
cess.    See  §  2283  of  Code. 

Service  of  the  Order. 

It  is  not  necessary  to  make  personal  service  of  this 
order  to  show  cause  upon  the  accused.  It  may  be 
served  upon  his  attorney.  Pitt  v.  Davison,  37  i\^.  Y. , 
235;  S.  C,  Si^ow.,.  355;  and  S  Ali.  {JT.  S.),  398; 
and  i  Transcr'q)t  Ap_peals,  266.  The  Court  bases  this 
decision  on  the  ground  that  a  contempt  proceeding  to 
enforce  a  civil  remedy  is  a  proceeding  in  the  original 
action.  So  also  held  in  Seely  v.  Black,  35  How.,  369  ; 
and  see  Brush  v.  Lee,  6  All.  {Jf.  S.),  50  sujrra. 

The  Code  of  Civil  Procedure  is  explicit  on  this 
point,  namely,  the  Proceeding  on  an  order  to  show 
cause  is  a  part  of  the  Supplementary  Proceedings ; 
and,  as  it  does  not  prescribe  a  mode  of  service,  service 
of  the  order  on  the  attorney  of  the  accused  must  be 
sufficient. 

Proof  on  Return  of  the  Order. 

No  interrogatories  need  be  filed  on  an  order  to  .show 
cause.     Pitt  v.  Davison,  37  N.  T.,   235;  The  Mayor, 
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&c.,  of  New  York  v.  The  IST.  Y.  &  S.  I.  Ferry  Co., 
64  N.  Y.,  62  ;  Brush  v.  Lee,  6  AU.  (iV.  S.),  60  st^^ra. 
The  practice  does  not  call  for  interrogatories.  The 
proceeding  by  order  to  show  cause  is  intended  by  the 
statute  for  a  summary  remedy.  If  the  judgment  credi- 
tor wishes  to  obtain  the  written  answers  of  the  accused 
under  oath,  to  interrogatories,  and  to  cross-examine 
him  thereon,  he  must  pursue  the  more  formal  and  pro- 
tracted remedy  by  warrant  of  attachment.  Brush  v. 
Lee,  supra. 

But  a  clear  case  must  be  made  out  against  the  accused 
to  authorize  his  punishment  as  for  a  contempt. 

Where  a  person  is  proceeded  against  for  failing  to  at- 
tend before  a  judge,  pursuant  to  an  order,  no  proof  of 
his  failure  to  appear  is  necessary  to  enable  the  judge  to 
punish  him  for  contempt.  The  judge  has  judicial 
knowledge  of  that  fact.  See  Miller  v.  Adams,  52 
JV.   Y.,  409,  affirming  S.  C,  Y  Zans.,  131. 

In  a  proceeding  against  a  third  person  for  not  appear- 
ing in  obedience  to  an  order,  if  the  allegation  in  the 
original  affidavit,  that  he^  has  money  or  property  of  the 
judgment  debtor  was  sworn  to  upon  information  and 
belief  without  stating  the  sources  of  information,  the 
order  to  show  cause  should  be  dismissed.  So  held  by 
Judge  Yan  Brunt  in  The  People,  &c.,  v.  Jones,  1 
Aii.  {N.  C.\  m,  C.  P.  Sp.  T.  See  this  decision 
noticed  above.  See  Judge  Grover  in  Miller  v.  Adams, 
53  iY   r.,,409  sujyra. 

Where  it  did  not  appear  that  the  execution  had  been 
returned  unsatisfied,  a  motion  to  punish  a  third  person 
for  failing  to  appear  was  denied. 

Sloane-y.  Higgins,  1  W.  Y.  Mo.  Law  Bull.,  59,  Sp.  T. 
This  decision  has  already  been  noticed  and  pronounced 
wrong.  See  above  under  section  4  of  this  chapter. 
To  punish  a  judgment  debtor  for  violating  the  injunc- 
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tion  by  receiving  and  spending  money,  it  must  be  affir- 
matively sbown  that  the  money  was  earned  by  or  due  to 
him  at  the  time  the  order  for  his  examination  was  served 
upon  him.  Gessegani  v.  "Wheelwright,  3  Aii.{]V.S.),  264, 
]Sr.  Y.  Com.  Pleas,  Sp.  T.  It  must  also  be  shown  that 
the  legal  title  to  the  money  in  question  was  in  him. 
Dean  v.  Hyatt,  5  JT.  Y.  WeeMy  Digest,  67  Supreme 
Court,  General  Term,  2d  Judicial  Department.  In  this 
latter  case,  the  money,  the  proceeds  of  an  insurance  pohey 
taken  out  in  the  name  of  the  debtor,  but  upon  his  wife's, 
property  was  deposited  in  bank  in  her  name,  and  he  at. 
her  request,  after  the  service  of  the  injunction  drew  a. 
check  upon  it  in  her  name,  in  favor  of  another  person. 
At  the  best  for  the  judgment  creditor,  it  was  a  question 
whether  the  money  belonged  to  him  or  her,  and  this  issue; 
could  not  be  tried  in  these  proceedings.  If  then  any  doubt; 
arises  in  the  proceeding,  the  accused  gets  the  benefit  of 
it.  See  also  Potter  v.  Law,  16  How.,  549,  as  to  the 
certainty  required  for  punishing  a  violation  of  an  injunc- 
tion. 

To  punish  one  for  the  non-payment  of  money,  or 
non-dehvery  of  property  pursuant  to  an  order  made  upon 
him,  not  only  must  the  order  or  judgment  be  served 
upon  him,  and  he  made  fully  acquainted  with  its  effect, 
but  in  addition  thereto,  a  compliance  with  the  order  or 
judgment  must  be  explicitly  demanded  by  a  person 
having  the  right  to  make  such  demand  ;  and  when  the 
order  is  to  pay  money,  or  deliver  property  to  the  re- 
ceiver, the  receiver  must  make  the  demand  personally  ;  be- 
cause the  proceeding  as  for  contempt  is  stricti  juris,  and 
the  rights  of  the  defendant  m,ust  be  carefully  preserved 
and  no  conviction  should  be  had  unless  upon  clear  evi- 
dence. McComb  v.  Weaver,  11  Htm,  271,  General 
Term,  4th  Judicial  Department.  Also  Tinkey  v.  Lang- 
don    60  JSoio.  ISO,  Supreme  Court,  Sp.  T.,  and  Ponton 
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-y.  Zelley,  19  How.,  394;  and  Gray  ^j.  Cook,  'i^  How., 
432,  both  N.  Y.  Superior  Court,  Sp.  T.  cases  ;  Laton  v. 
Seaman,  9  Paige,  608  ;  and  sucli  proof  must  be  made 
even  if  the  accused  does  not  appear  on  the  return  of  the 
order.     Tinkey  v.  Langdon,  supra. 

See,  further.  Kiddle' s  Sup-plementary  Proceedwigs,  p. 
19Y. 

By  Warrant  of  Attachment. 

The  warrant  of  attachment  is  a  mandate.  It  institutes 
an  original  special  proceeding.  The  title  of  the  pro- 
ceeding is,  The  People,  &c.,  upon  the  relation  of  the 
judgment  creditor  against  the  accused.  See  §  2273  of 
Code.  Seeley  v.  Black,  35  How.,  369,  is  superseded 
so  far  as  it  holds  that  contempt  proceeding  by 
attachment  is  a  proceeding  in  the  action.  In  Staf- 
ford V.  Brown,  4  Paige,  360  ;  The  People,  &c.,  v. 
Craft,  Y  Id.  325  ;  Brown  v.  Andrews,  1  Barh.,  22Y,  it 
was  stated  that  if  the  contempt  proceedings  are  against 
a  party  to  the  action,  the  affidavits,  warrant  of  attach- 
ment, and  all  the  other  proceedings,  are  properly  entitled 
in  the  original  cause  ;  but  in  proceedings  as  for  contempt 
against  a  witness,  and  others,  not  parties  to  the  suit,  the 
practice  is  to  entitle  the  order  for  a  warrant  of  attachment, 
and  all  papers  prior  thereto  in  the  cause,  but  all  subse- 
quent proceedings  in  the  name  of  the  People,  Arc,  &e., 
against  the  accused. 

The  Court  or  judge  Avill  only  issue  the  warrant  of  at- 
tachment upon  being  satisiied  by  affidavit  of  the  com- 
mission of  the  offence,  §  2269  of  Code. 

There  must  be  due  proof  of  all  the  necessary  facts. 
Ward  V.  Arenson,  10  Bosw.  589,  General  Term.  But 
where  a  person  is  required  to  appear  before  a  judge,  the 
officer  has  judicial  knowledge  of  his  failure  to  appear 
before  him  and  needs  no  proof  of  that  fact  to  grant  a 
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warrant  of   attaclament.     Miller  v.  Adams,  52  E".   Y., 
409  supra. 

The  affidavit  of  an  attorney  that  an  order  in  Supple- 
mentary Proceedings  had  been  personally  served  upon 
the  judgment  debtor  by  the  sheriff,  is  not  sufficient 
proof  of  such  service  to  authorize  the  judge  to  grant  an 
attachment  for  disobedience  of  the  order.  Dewitt  «. 
Dennis,  30  How.,  131,  Supreme  Coui-t,  Sp.  T. 

JSTo  warrant  of  attachment  for  refusal  to  answer  a 
question  before  a  master  in  chancery  could  be  had,  un- 
less the  master  decided  the  question  to  be  proper. 
Forbes  v.  Meeker,  3  Edw.  1:52. 

A  warrant  of  attachment  is  a  severe  remedy.  Hence, 
the  general  practice  is  to  allow  the  accused  a  hearing 
before  issuing  it,  by  a  notice  of  motion,  or  order  to  show 
cause  why  a  warrant  of  attachment  should  not  be  issued, 
to  bring  him  before  the  Court  or  judge  to  answer  for  the 
alleged  offence.  See  Fisher  v.  Doyle,  2  N.  IT.  Mo. 
Laxo  Bull.,  43,  N.  Y.  Common  Pleas.  But  such 
notice  of  motion,  or  order  to  show  cause  does  not  dis- 
pense with  the  satisfactory  evidence  of  the  commission  of 
the  offence  charged  required  by  §  2269  of  Code,  before  a 
warrant  is  issued. 

The  warrant  is  directed  to  the  sheriff  of  a  particular 
county,  or  generally  to  the  sheriff  of  any  county  where 
the  accused  may  be  found,  commanding  him  to  arrest 
the  accused,  and  bring  him  liefore  the  Court,  or  judge, 
either  forthwith,  or  at  a  time  and  place  therein  specified, 
to  answer  for  the  alleged  offence.  S  2269  of  Code.  When 
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the  warrant  is  returnable  before  the  Court,  it  may  be  is- 
sued by  any  judge  authorized  to  grant  an  order  without 
notice  in  an  action,  pending  in  that  Court,  and  it  must 
be  made  returnable  at  a  term  of  the  C!ourt  at  which 
a  contested  motion  may  be  heard.  See  §  2271  of 
Code. 
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Indorsement  on  Warrant,  Undertaking,  &c. 

The  Court  or  judge  may,  by  an  indorsement  on  the 
warrant,  fix  a  sum  in  which  the  accused  may  give  an  un- 
dertaking for  his  appearance  to  answer.  See  §  22Y5  of 
Code.  See  §  2277  of  Code  as  to  the  form  and  sufficien- 
cy of  the  undertaking.  The  sheriff  or  other  officer  is 
to  file  the  undertaking  with  the  return  to  the  warrant  or 
writ  of  habeas  corpus.     See  §  2279  of  Code. 

The  Warrant,  how  Executed. 

A  copy  of  the  warrant  and  of  the  affidavit  upon  which 
it  is  issued  must  be  served  upon  the  accused  when  he  is 
arrested  by  virtue  thereof.  §  227i  of  Code.  See  Ward 
V.  Arenson,  10  Bosw.,  589  supra.  See  §  2276  of  Code, 
as  to  what  the  sheriff  is  to  do  with  the  accused  after  the 
arrest. 

Habeas   Corpus   instead   of  Attachment. 

If  the  accused  is  already  in  the  custody  of  the  sheriff 
upon  some  other  process  against  his  person,  and  that  fact 
is  proved  to  the  court,  a  wi'it  of  habeas  corpus  must  be 
issued  to  bring  up  the  accused  instead  of  a  warrant  of 
attachment.     See  §  2278  of  Code. 

Return  of  the  Warrant. 

If  the  order  for  the  warrant  of  attachment  was  not 
regularly  obtained,  the  accused  must  move  to  set  it  aside 
on  the  return  thereof.  He  cannot  raise  the  objection 
after  proceedings  on  the  warrant  are  closed  and  a  motion 
is  made  for  judgment.  Hilton  v.  Patterson,  18  Abb., 
245,  Supreme  Ct.,  Sp.  T. 

When  the  accused  is  brought  before  the  Court  or  judge, 
and  does  not  admit  the  contempt  as  charged,  he  can  only 
be  punished  in  case  he  is  found  guilty  after  interroga- 
tories are  filed  specifying  the  facts  and  circumstances  of 
the  offence  charged  against  him,  and  his  written  answers 
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thereto  under  oath  have  been  taken.  See  §  2280  of 
Code.  De  Witt  v.  Dennis,  30  Hoiv.,  131.  And  the 
better  practice  is  to  serve  a  copy  of  the  interrogatories 
on  the  accused  and  give  liim  a  reasonable  time  to  answer 
them  upon  oath.  De  Witt  v.  Dennis  supra.  The  Code 
of  Civil  Procedure  does  not  in  terms  require  the  service 
of  a  copy  of  the  interrogatories  upon  the  accused,  but  it 
prescribes  that  the  accused  must  make  written  answers  to 
the  interrogatories  under  oath  within  such  reasonable 
time  as  the  Court,  judge,  or  referee  allows  therefor.  See 
§  2280  ;  and  the  order  directing  the  accused  to  answer 
the  interrogatories  filed  against  him  should  be  in  writing, 
so  that  he  ma}'  know  what  he  is  required  to  do.  De  Witt 
1).  Dennis,  30  Hmo.,  131  sujrra.  When  the  accused 
denies  nothing  that  is  alleged  against  him,  no  interroga- 
tories need  be  propounded.  See  §  22S0  of  the  Code. 
Lathrop^.  Clapp,  40  i\\  Y.,  3 28,  affirming  S.  C,  23 
How.,  423  ;  also  see  above  under  proceedings  by  order 
to  show  cause  as  to  proof. 

Abjudication  or  Conviction. 

If  it  is  determined  that  the  accused  has  committed  the 
offence  charged,  and  that  it  was  calculated  to,  or  actually 
did,  defeat,  impair,  impede,  or  prejudice  the  rights  or 
remedies  of  the  judgment  creditor,  the  Court  or  judge 
must  make  a  final  order  accordingly,  and  direct  that  he 
be  punished  by  fine  or  imprisonment,  or  both,  as  the 
nature  of  the  case  requires.  A  warrant  of  commitment 
must  issue  accordingly.     See  §  2281  of  Code. 

The  order  and  the  warrant  of  commitment,  if  any, 
must  specify  the  amount  of  the  fine  and  the  dui-ation  of 
the  imprisonment.  See  §  2285  of  Code.  But  the  order 
of  conviction  need  not  recite,  that  the  misconduct  of  the 
accused  was  calculated  to,  or  actually  did,  defeat,  impair, 
impede,  or  prejudice  the  rights  or  remedies  of  any  party 
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to  the  proceeding.  Lathrop  v.  Clapp,  40  JV.  Y. ,  328  ; 
Woods  V.  De  Figaniere,  1  BoU.,  607,  S.  C,  16  Ahh.,  1, 
General  Term ;  Ruggs  v.  Spencer,  59  Barh.,  383, 
General  Term.  Nor  need  it  recite  that  such  misconduct 
produced  a  loss  or  damage  to  the  judgment  creditor,  if 
the  order  in  terms  imposes  a  tine  to  indemnify  him  for 
the  loss  and  damage  sustained.  Every  reasonable  intend- 
ment will  be  made  to  uphold  the  adjudication,  wliere  it  is 
clearly  within  the  jurisdiction  of  the  tribunal  to  do  what 
has  been  done.  It  will  be  presumed,  unless  the  contrary 
is  shown,  by  the  party  alleging  invalidity,  that  all  the 
necessary  facts  were  found,  which  might  have  been  found 
to  support  the  judgment.  So  held  in  Kuggs  v.  Spencer, 
supra.  The  adjudication  must,  however,  properly  de- 
scribe the  particular  misconduct  of  which  the  accused  is 
convicted.  De  Witt  v.  Dennis,  30  How.,  131,  Supreme 
Ct.,  Sp.  T. 

It  must  substantially  show  that  the  accused  was  found 
guilty  and  convicted  of  an  act,  or  misconduct,  which  in 
law  is  a  contempt,  and  the  infliction  of  punishment  there- 
for. If  the  order  shows  this,  it  is  sufficient  although  it 
may  be  informal.  Reynolds  v.  "McElhone,  20  How., 
454,  Supreme  Court,  General  Term. 

In  Kearney's  case,  13  Ahh.,  459,  an  order  requiring 
the  debtor  to  pay  a  fixed  sum  of  money,  mthin  a  speci- 
fied time,  and  that  in  default  a  precept  to  commit  issue, 
was  held  sufficient  in  proceedings  on  a  writ  of  habeas 
corpus,  by  Justice  Leonard. 

When  the  accused  is  brought  up  on  a  writ  of  habeas 
corpus,  in  place  of  a  warrant  of  attachment,  and  adjudg- 
ed guilty  of  contempt,  and  ordered  to  be  punished  by 
imprisonment,  or  committed  until  the  payment  of  a  sum 
of  money,  he  is  to  be  imprisoned  or  committed  upon  his 
discharge  from  custody  under  the  mandate  by  virtue  of 
which  he  is  then  held  by  the  sheriff  or  other  officer.  See 
§  2282  of  Code. 
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Penalty. 

The  penalty  may  be  a  fine  or  imprisonment,  or  both, 
as  the  nature  of  the  case  requires.  §§  2281  and  2283  of 
Code. 

If  a  person  on  the  return  of  an  attachment  or  order  to 
show  cause  for  an  alleged  contempt  in  not  appearing  for 
examination,  submits  to  examination  without  further 
trouble  or  delay,  he  is  usually  discharged  on  easy  terms. 
Hilton  V.  Patterson,  18  Ahb.,  2i5. 

Amount  of  Fine. 

If  an  actual  loss  or  injury  has  been  produced  to  the 
judgment  creditor  by  reason  of  the  misconduct  proved 
against  the  offender,  and  the  case  is  not  one  where  it  is 
specially  prescribed  by  law  that  an  action  may  be  main- 
tained to  recover  damages  for  the  loss  or  injury,  a  fine 
sufficient  to  indemnify  the  aggrieved  party  must  be 
imposed  upon  the  offender,  and  collected  and  paid  over 
to  him  under  the  direction  of  the  Court  (or  judge).  The 
payment  and  acceptance  of  such  fine  constitute  a  bar  to 
an  action  by  the  aggrieved  party  to  recover  damages  for 
the  loss  or  injury.  Where  no  such  loss  or  iojury  is 
shown,  a  fine  must  be  imposed  not  exceeding  the  amount 
of  the  complainant's  costs  and  expenses  and  two  hundred 
and  fifty  dollars  in  addition  thereto,  to  be  collected  and 
paid  in  like  maimer.  See  §  228i  of  Code.  A  corpora- 
tion may  be  fined  as  prescribed  in  this  section,  that  is, 
if  an  actual  loss  or  injury  has  been  proved.  The  Court 
or  judge  must  in  a  case  mentioned  in  this  section  impose 
a  fine  suflicient  to  indemnify  the  judgment  creditor  for 
the  same,  and,  besides,  may  impose  a  fine  to  indemnify 
him  for  his  expenses,  &c. ,  in  the  contempt  proceeding, 
not  to  exceed,  however,  the  amount  of  his  costs  and 
expenses  and  two  hundred  and  fifty  dollars  in  addition 
thereto,  this  two  hundred  and  fifty  dollars  being  like  an 
allowance  in  an  action  to  meet  an  exti-aordinary  case. 
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Where  no  actual  loss  or  injury  is  proved,  the  Coart  or 
judge  must  impose  a  line  with  a  view  to  indemnify  the 
judgment  creditor  for  his  expenses  in  the  contempt  pro- 
ceedings, but  not  to  exceed  his  costs  and  expenses,  and 
two  hundred  and  fifty  dollars  besides.  It  would  seem 
that  a  fine  of  two  hundred  and  fifty  dollars  may  be 
imposed  without  regard  to  any  costs  or  expenses  of  the 
proceedings.  See  Tinkey  v.  Langdon,  60  How.,  180  ; 
Lehmaier  v.  Griswold,  14  J.  &  Sp.  (46  N.  Y.  Sujjerior 
Ct.  R.\  11. 

In  no  case,  however,  can  any  fine  be  imposed  unless  it 
is  determined  that  the  acts  or  omission  complained  of 
were  calculated  to  or  did  defeat,  impair,  impede,  or 
prejudice  the  rights  or  remedies  of  the  complainant. 

The  fine  for  disposing  of  property  in  violation  of  an 
injunction  must  be  regulated  as  to  amount,  according  to 
the  value  of  the  property  so  disposed  of,  where  the  same 
is  less  than  the  amount  of  the  judgment.  Feely  v. 
Glennen,  2  N.  T.  Mo.  Law  Bull.,  19,  N.  Y.  Common 
Pleas  Ct. 

An  aggrieved  party  at  whose  instance  an  attachment 
proceeding  for  contempt  under  the  Revised  Statute  is 
instituted  and  prosecuted  to  judgment,  is  justly  entitled 
to  have  reasonable  counsel  fee  included  as  part  of  his 
expenses  in  the  proceedings  ;  but  the  expenses  must  be 
strictly  confined  to  the  contempt  proceeding.  I^o  ex- 
penses, or  for  attorney's  services  in  the  supplementary 
proceedings,  can  be  allowed.  Yan  Yalkenbergh  v.  Doo- 
little,  4  All.  {N.  C),  72,  Supreme  Ct.  ch.,  1st  Jud. 
Department ;  and  further  held  in  this  case,  to  entitle  the 
plaintiff  to  compensation  for  the  referee's  time  in  mak- 
ing up  his  report  in  the  contempt  proceeding,  he  should 
obtain  a  detailed  specification  thereof  from  the  referee  ; 
for  the  Court  on  fining  a  party  in  contempt  will  adhere 
to  what  is  strictly  proved,   taking  nothing  upon  infer- 
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ence,  and  giving  the  party  in  contempt  the  benefit  of 
every  reasonable  doubt  or  defect  of  proof.  See  also 
Tremaine  v.  Eichardson,  68  N.  Y.,  61 Y ;  The  People, 
<fec.  V.  Rochester  &  State  Line  E.  E.  Co.,  76  iV.  Y., 
294,  as  to  allowing  reasonable  counsel  fee  as  an  item 
of  expense.  No  fine  exceeding  two  hundred  and  fifty 
dollars  can  be  arbitrarily  or  capriciously  imposed.  A  fine 
above  that  sum  must  have  a  basis  or  proof  of  damages  or 
injury  to  the  moving  party. 

Tinkey -y.  Langdon,  60  How.,  ISO,  Supreme  Ct.,  Sp. 
T.,  BocKES,  J.  ;  Ludlow  v.  Knox,  7  Abb.  {JST.  S.),  412 ; 
also  Simmonds  v.  Simmonds,  6  N'.  Y.  Weekly  Digest, 
263;  Clark  v.  Binninger,  75  JY.  Y,  344.  The  Court 
in  Tiukey  v.  Langdon,  .suj)ra,  could  hardly  have  meant 
to  say  that  the  comjjlainant's  costs  and  expenses  in 
addition  to  the  two  hundred  and  fifty  dollars  could  not 
be  imposed  where  no  actual  loss  or  injury  has  been 
proved. 

Where  it  does  not  appeai;  that  the  misconduct  of  the 
accused  of  itself  or  alone  produced  the  loss  or  injury 
complained  of,  the  Court  will  not  impose  a  fine  therefor  ; 
and  the  Court  on  appeal  will  not  interfere  with  a  fine  of 
two  hundred  and  fifty  dollars  imjDosed  by  a  judge  on  a 
judgment  debtor  for  violating  an  injunction,  although 
such  violation  was  not  shown  to  have  produced  any  loss 
or  injury  to  the  creditor.  Lehmaier  v.  Griswold,  14 
J.  (&  Sp.  (46  ^T.  Y.  Superior  Ct.  B.),  11,  General 
Term. 

Where  the  Court  does  not  find  that  the  misconduct  of 
the  accused  had  produced  actual  loss  or  injury  to  the 
judgment  creditor,  or  was  calculated  to,  or  actually  did, 
defeat,  impair,  impede,  or  prejudice  his  rights  or  reme- 
dies, it  may  still  impose  a  fine,  but  the  same  is  Kmited 
to  the  amount  of  his  costs  and  expenses.  People,  &c. 
(0.  Ohver,  66  Barb.,  57i>,  General  Term,  4th  Jud.  De- 
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partment.  See  also  Reynolds  v.  Gilchrist,  9  Hun,  203-; 
S.  C,  4  iV.  Y.  Weekly  Digest,  107,  2d  Jud.  Depart- 
ment, General  Term.  A  witness  found  guilty  of  con- 
tempt in  refusing  to  answer  a  question  in  supplementary 
proceedings  cannot  be  arbitrarily  fined  the  amount  of 
the  judgment.  Foley  v.  Eathbone,  4  JV.  Y.  Weekly 
Digest,  71  Supreme  Ct.,  General  Term,  1st  Jud.  Depart- 
ment. 

Error  in  Amount  of  Fine. 

When  the  Court  has  jurisdiction  to  ascertain  the 
amount  of  plaintiii's  costs  and  expenses  of  the  proceed- 
ing, and  includes  them  as  part  of  the  fine,  according  to 
section  21  of  title  13,  ch.  8,  part  3,  K.  S.,  and  it  in- 
chides  items  not  properly  allowable,  it  is  an  erroneous 
decision  on  a  matter  submitted  to  the  judgment  of  the 
Court — not  an  excess  of  jurisdiction — and  does  not  ren- 
der the  commitment  void,  nor  can  it  be  reviewed  on 
habeas  corpus.  Woolf  v.  Jacobs,  &&  N.  T".,  8  ;  S.  C,  2 
N.  Y.  Weekly  Digest,  507,  afiirming  S.  C,  5  Run,  428. 

See  also  Tweed  v.  Liscombe,  60  JY.  Y.,  559;  and 
Myers  v.  Jones,  3  Abb.,  301. 

Acting  in   Oood  Faith   and   under  Advice   of  CounseL 

In  Billings  v.  Cowen,  54  Barb.,  40,  1st  District, 
General  Term,  it  was  stated  that  there  is  no  such  rule  or 
practice  which  absolutely  protects  a  person  from  punish- 
ment for  a  violation  of  an  order  committed  upon  advice 
of  counsel.  Yet  when  such  advice  was  given  in  good 
faith,  but  from  an  erroneoiis  view  of  law,  and  in  good 
faith  relied  on  by  the  defendant,  substantial  justice,  and 
the  wise  exercise  of  the  discretion  vested  in  the  courts, 
require  them  to  relieve  him,  when  the  effect  of  his 
counsel's  mistake  may  be  to  keep  him  in  jail  indefinitely 
by  reason  of  his  inability  to  pay  a  large  sum  of  money. 

In  this  case  the  accused  was  relieved  from  the  judg- 
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ment  of  contempt,  on  condition  that  he  would  appear 
and  submit  to  examination  under  the  original  order, 
upon  a  day  to  be  designated  in  the  order  to  be  entered  on 
the  appeal,  and  make  an  affidavit  that  he  had  made  no 
transfer  of  his  property  since  the  order  of  his  examina- 
tion, &e. 

In  Power  u.  Village  of  Athens,  19  Hun,  165,  Gen- 
eral Term,  3d  Judicial  Department,  the  accused  acted 
under  advice  of  counsel,  and  in  good  faith.  The  fine 
was  limited  on  that  ground  to  the  amount  of  plaintifE's 
actual  loss,  and  his  costs  and  expenses  of  the  proceeding. 
In  the  People,  &c.,  v.  Cooper,  20  Hun,  486,  same  Gen- 
eral Term,  the  fine,  for  the  same  reason,  was  limited  to 
motion  fees,  and  disbursements.  No  damages  were  proved. 

Ijength  of  Imprisonment,  &c. 

Where  the  misconduct  proved  consists  of  an  omission 
to  perform  an  act  or  duty,  which  it  is  yet  in  the  power  of 
the  offender  to  perform,  he  shall  be  imprisoned  only 
until  he  has  performed  it  and  paid  the  fing  imposed,  and 
the  order,  and  the  warrant  of  commitment,  if  one  is 
issued,  must  specify  the  act  or  duty  to  be  performed  and 
the  sum  to  be  paid.  In  every  other  case  where  special 
provision  is  not  otherwise  made  by  law,  the  offender 
may  be  imprisoned  for  a  reasonable  time,  not  exceeding 
six  months,  and  until  the  fine,  if  any,  is  paid;  and  the 
order,  and  the  warrant  of  commitment,  if  any,  must 
specify  the  amount  of  the  fine  and  the  duration  of  the 
imprisonment.     See  §  2285  of  Code. 

Discharge  from  Imprisonment. 

Where  an  offender,  imprisoned  as  for  contempt,  is  un- 
able to  endure  the  imprisonment,  or  to  pay  the  sum,  or 
perform  the  act  or  duty  required  to  be  paid  or  perform- 
ed, in  order  to  entitle  him  to  be  released,  the  Court  or 
judge  committing  him,  or  the  Court  out  of  which  the  exe- 


92  WHAT,  NO   LOSS   OF   JURISDICTION. 

cution  was  issued,  may,  in  its  or  his  discretion,  and  upon 
such  terms  as  justice  requires,  make  an  order  directing 
him  to  be  discharged  from  the  imprisonment.  See 
§  2286  of  Code.  This  section  includes  substantially  the 
latter  part  of  §  302  of  the  former  Code.  The  E".  Y. 
Common  Pleas,  Special  Term,  held,  that  a  person  im- 
prisoned should  not  be  discharged  on  account  of  his  in- 
ability to  pay  the  debt,  or  give  the  security,  or  make  the 
assignment,  provided  by  the  statute,  when  his  proceed- 
ings have  not  been  just  and  fair,  and  his  inability  is  not 
clearly  made  out.  Mars  v.  La  Torre,  6  Ahb.  {JV.  S.),  219. 
Here  the  debtor  was  imprisoned  under  the  Non-imprison- 
ment Act.  See,  further.  Riddle's  Supplementary  Pro- 
ceedings, p.  196,  &c. 

Iioss  of  Jurisdiction. 

Where  the  contempt  proceedings  before  the  judge  had 
been  closed  and  he  had  arrived  at  a  decision,  and  time 
was  given  the  plaintifE  till  a  set  day  to  file  an  affidavit 
showing  the  amount  due  on  the  judgment;  but  nothing 
was  done  on  that  day;  Held,  this  was  no  such  adjourn- 
ment that  the  judge  lost  jurisdiction. 

Myers  v.  Janes,  3  Ahh.,  301,  Supreme  Ct.  Ch.  In 
this  proceeding,  an  order  to  show  cause  was  made  return- 
able at  the  office  of  the  County  Judge,  and  on  the  return 
day  he  was  in  the  court  room  holding  court;  the  debtor 
called  at  his  office  at  12  m.  ,  and  finding  the  judge  ab- 
sent, departed;  and  in  the  course  of  the  afternoon  an 
order  adjudging  him  guilty  of  contempt  was  made: 
Held,  that  this  order  was  not  void;  at  most,  it  was 
merely  irregular;  for  the  judge  derived  his  power  from 
the  supplementary  order,  upon  which  the  contempt  pro- 
ceedings were  based,  and  which  was  still  pending  before 
him,  and  not  from  the  order  to  show  cause.  Myers  v. 
Janes,  supra. 
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When  Accused  does  not  Appear. 

Where  the  accused,  arrested  on  a  warrant  of  attach- 
ment, has  given  an  undertaking,  and  fails  to  appear  on 
the  return  day,  the  Court  may  either  issue  another 
warrant,  or  make  an  order  directing  the  undertaking  to 
be  prosecuted,  or  both.     See  §  22SS  of  Code. 

As  to  prosecuting  the  undertaldng.  See  §§  2289-2291 
of  Code. 


SECTION   V. 

Proceedings  when  Judgment  is  against  Joint  Debtors. 

§  2461.  "  Where  the  execution  was  issued  as  pre- 
scribed in  §  1941  of  this  Act,  a  debt  due  to,  or  other 
personal  property  owned  by  one  or  more  of  the  defend- 
ants not  summoaed,  jointly  with  the  defendants  sum- 
moned, or  with  any  of  them,  may  be  reached  by  a  special 
proceeding,  instituted  as  prescribed  in  this  article,  and 
founded  upon  the  judgment." 

This  section  embraces  substantially  the  first  clause  of 
the  last  sentence  of  §  294  of  the  former  Code. 

This  section  seems  to  be  restricted  to  cases  the  reverse 
of  its  plain  meaning,  if  §  1041  is  to  determine  what  those 
cases  are.  That  section  refers  to  cases  where  defendants 
not  served  in  the  first  action  are  afterwards  proceeded 
against.  §  1934  and  not  §  1941  must  be  the  one  intended. 
See  Throop's  Code. 

A  creditor's  action  may  be  maintained  upon  a  judg- 
ment against  joint  debtors,  although  only  some  of  them 
had  been  served  or  brought  into  court,  but  the  suit  can 
only  reach  the  joint  property,  and  the  individual  prop- 
erty of  those  debtors  who  had  been  served  with  process 
or  appeared.  Billhoper  v.  Huebach,  15  Abb.^  143  ;  Pro- 
duce Bank  v.  Morton,  67  N.   T.  199. 
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In  Produce  Bank  v.  Morton,  61  N.  Y.  199,  the  sum- 
mons had  not  been  served  upon  all  the  members  of  the 
partnership,  but  the  judgment  had  been  entered  in  form 
against  all,  and  the  execution  had  been  issued  against  the 
joint  property  of  all :  Held,  that  the  plaintiff  had  before 
the  commencement  of  this  action  sufficiently  exhausted 
its  remedy  at  law,  against  the  judgment  debtors,  to  en- 
title it  to  proceed  in  equity  to  reach  joint  property. 

But  to  entitle  a  plaintiff  to  proceed  in  equity  (by  judg- 
ment creditor's  action)  to  reach  joint  or  partnership 
property,  there  must  be  a  judgment  against  the  firm,  and 
execution  issued  against  joint  property  and  returned  un- 
satisfied. Produce  Bank  v.  Morton,  supra ;  Lewishon 
V.  Drew,  15  Hun,  467,  General  Term,  1st  Judicial 
Department. 

In  the  latter  case  a  creditor  of  a  firm  had  recovered 
judgment  against  one  member  of  the  firm  upon  his  guar- 
anty of  a  joint  or  partnership  debt,  and  issued  execution 
thereon,  and  upon  the  return  thereof  commenced  a 
creditor's  action  to  reach  the  equitable  assets  of  the  firm  ; 
Held,  that  this  could  not  be  done  upon  these  facts. 

The  General  Term  of  the  Supreme  Court,  1st  Dis- 
trict, held,  upon  the  facts  in  the  case  before  it,  that  the 
creditor's  action  could  not  be  maintained  to  reach  prop- 
erty, because  the  legal  remedy  against  the  firm  assets 
had  not  been  sufficiently  exhausted. 

Field  V.  Chapman,  15  Abh.,  434,  overruling  S.  C,  14 
Abb.,  133.  The  facts  in  the  case  were  as  follows  :  H. 
and  C.  were  in  partnership.  IT.  sold  and  transferred  all 
his  interest  in  the  firm,  and  the  joint  property  to  his 
partner  C  ;  C.  some  time  thereafter  sold  and  transferred 
the  entire  property  to  defendant  Chapman.  Afterwards, 
a  creditor  of  the  firm  recovered  judgment  by  the  service 
of  the  summons  only  upon  IT.  The  Supreme  Court,  at 
General  Term,  held,  that  the  creditor  had  not  exhausted 
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his  legal  remedy  to  entitle  liim  to  maintain  an  action  to 
reaek  the  partnership  property  transferred  to  the  defend- 
ant ;  that  -^vhen  C.  transferred  the  property  to  Chapman, 
it  belonged  to  her,  and  H.  had  no  interest  in  it  then,  and 
the  creditors  could  not  reach  it  through  him  ;  that  they 
could  only  do  so  by  recovering  judgment  against  C, 
and  have  execution  thereon  issued  and  returned  unsatis- 
fied. Since  that  decision  §  29i  of  the  former  Code  was 
amended,  enlarging  the  remedy  of  creditors  against  the 
joint  property  of  debtors,  and  the  Court  of  Appeals  in 
Menagh  'i'.  Whitwell,  etc.,  .52  i\"".  T.  149,  held  that  a 
creditor  of  a  partnership  might  under  execution  seize 
firm  property  in  the  hands  of  a  third  person,  to  whom  it 
had  been  transferred  b}"  one  of  the  partners,  in  payment 
of  an  individual  debt,  on  the  ground  that  the  partners 
had  separately  no  interest  in  the  corjjus  of  partnership 
effects.  Such  interest  is  only  in  ■what  is  left  after  the 
firm  debts  are  paid. 

And  these  proceedings  may  be  taken  in  any  case  where 
a  judgment  creditor's  action  would  lie. 


SECTIOX    VI. 

Proceedings  continued  hefore  another  Judge. 

§  2462.  "  Sections  26,  52.  and  279  of  this  Act  apply 
to  a  special  proceeding,  instituted  as  prescribed  in  this 
article  ;  and  the  judge  before  whom  it  is  continued,  as 
prescribed  in  either  of  those  sections,  is  deemed  to  be  the 
judge  to  whom  an  order  or  warrant  is  returnable  for  the 
purpose  of  any  provisions  of  this  or  the  next  article." 

This  section  is  new  in  form  ;  it  is  not  contained  in  the 
chapter  on  Supplementary  Proceedings  in  the  former 
Code.     The  section,  however,  only  re-enacts  what  had 
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been  statutory  provisions  before.  See  Kiddle's  Supple- 
mentary Proceedings,  p.  13. 

§  26  of  the  Code  of  Civil  Procedure,  mentioned  in  this 
section,  includes  the  provision  of  §  27  of  the  old  Code, 
as  to  continuing  a  proceeding  before  another  judge  ;  and 
§  52  substantially  embraces  the  provision  of  §  51  of  R.  S., 
part  3,  ch.  3,  tit.  2,  art.  2  ;  and  §  279,  in  relation  to  pro- 
ceedings before  judges  of  the  Superior  Court  of  Buffalo 
and  of  the  City  Court  of  Brooklyn,  includes  substantially 
§  25  of  ch.  96  of  the  statute  of  1854  as  amended  in  1857, 
ch.  361,  §  6,  and  §  M  of  ch.  470  of  the  statute  of  1870 
as  amended  in  1872,  ch.  688,  §  3. 

In  Ball'y.  Goodenough,  37  Roto.,  479,  N.  Y.  Superior 
Ct.,  Sp.  T.,  1869,  McCuNN,  J.,  held  that  the  application 
for  the  appointment  of  a  receiver  must  be  made  to  the 
judge  who  granted  the  order  of  reference  and  appointed 
the  referee  to  take  the  examination.  But  this  is  an 
erroneous  decision  ;  it  was  not  then  the  law  in  that  court^ 
and  has  not  been  since. 
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CHAPTER  ly. 

THE  APPLICATION  OF  PEOPEETT  UPON  JUDGMENTS. 

Section  1.  What  property  may  be  applied  upon  judgments. 

"  3.  What  property  cannot  be  reached  through  these  pro- 
ceedings. 

"  3.  Order  permitting  a  debtor  of  judgment  debtor  to  pay 
to  the  sheriff, 

4.  Order  requiring  delivery  of  money  or  property  to  sheriff 

or  receiver. 

5.  When  and  what  property  cannot  be  applied  by  order. 
"        6.  Duty  and  power  of  the  sheriflf,  &c.,  herein. 

SECTION   I. 

What  Property  may  he  applied  upon  Judgments. 

See  Riddle's  Supplementary  Proceedings,  p.  108.  A 
watch  is  liable  to  execution,  unless  necessary  to  the 
debtor's  use  in  his  vocation,  and  therefore  may  be  reached 
and  applied  upon  the  judgment,  in  proceedings  supple- 
mentary to  execution. 

See  the  Deposit  Nat.  Bank  v.  Wiekham,  41  How,,  421, 
Supreme  Ct.,  General  Term,  2d  Jud.  Department. 

A  patent  granted  by  the  United  States  Patent  Office 
may  be  reached  by  these  proceedings  ;  and  if  an  assign- 
ment of  the  letters  patent  be  necessary,  the  Court  has 
power  to  direct  it  to  be  made.  Barnes  v.  Morgan,  3 
H%m,  703  ;  S.  C.  6  i\7".  Y.  Supreme  Gt.  E.  {T.  &  (7.), 
105,  General  Term,  1st  Jud.  Department ;  also  Thorne-y. 
Thomas,  1  N.  Y.  2fonthly  Law  Bull. ,  53,  Supreme  Ct. 
ch.,  April,  1879. 

A   Seat   or   Membership    in   a  Board. 

A  seat  or  membership  in  the  N".  Y.  Cotton  Exchange 
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is  property,  and  transferable,  subject  to  the  purchaser's 
procuring  himself  to  be  elected  a  member,  and  it  may 
be  reached  in  these  proceedings  ;  and  when  the  receiver 
cannot  take  an  assignment  of  the  seat  under  the  rules  of 
the  Exchange,  he  not  being  a  member,  the  Court  will 
direct  the  judgment  debtor  to  make  an  assignment  to  the 
purchaser  thereof,  who  is  a  member,  and  the  receiver 
may  take  proceedings  to  compel  the  judgment  debtor  to 
transfer  his  seat  to  the  member  or  member  elect  with 
whom  he  may  contract  for  its  purchase.  Kitterband  v. 
Baggett,  10  J.  &  Sp.  (42  N.  Y.  Sxiperior  Gt.  E.),  556  ; 
S.  C,  4  AU.  {N.  C),  67,  Sp.  T. 

The  same  was  held  as  to  a  seat  in  the  IST.  T.  Stock 
Exchange,  and  decided  that  the  seat  had  a  marketable 
quality,  and  might  be  bought  and  sold,  subject  to  the 
rules  of  the  association.  The  Grocers'  Bank  v.  Murphy, 
11 W.  T.  Weekly  Digest,  538.  It  was  held  by  the  Special 
Term  of  the  N.  Y.  Superior  Court,  that  a  permit  granted 
by  the  authorities  of  the  city  of  New  York  to  occupy 
a  market  stand  is  not  property.  Barry  v.  Kennedy,  11 
AU.  {JSr.  S.),  421. 

Estate  as  Tenant  by  the   Courtesy. 

An  estate  as  tenant  by  the  courtesy,  owned  by  a  judg- 
ment debtor,  passes  to  his  receiver  in  these  proceedings, 
and  entitles  the  latter  to  receive  all  the  rents  due  at  the 
time  of  his  appointment,  and  all  rents  accruing  afterwards 
until  his  receivership  ceases.  Beamish  v.  Hoyt,  2  Boht., 
307,  General  Term.  Sums  of  money  due  from  boarders 
in  a  boarding-house  kept  by  the  judgment  debtor  are 
not  personal  earnings,  and  not  exempt  under  §  297  of  the 
former  Code.  Whalen  v.  Tennison,  1  N.  Y.  Monthly 
Law  BuU.,  21,  IST.  Y.  Superior  Court  ch.  The  provision 
of  §  297,  referred  to  here,  is  contained  in  §  2463  of  the 
present  Code. 
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The  interest  of  the  mortgageor  in  personal  property  in 
possession  of  the  mortgagee,  that  is,  the  right  to  have  it 
on  payment  of  the  debt  to  the  mortgagee,  may  also  be 
reached.  But  the  receiver  cannot  maintain  replevin  for 
it  against  the  mortgagee — no  more  than  the  mortgageor 
could.  Campbell  v.  Fish,  8  Daly,  162,  General  Term  ; 
and  the  sheriff  on  execution  cannot  levy  on  or  sell  more 
than  that.     See  E.  S. ,  part  3,  ch.  6,  title  5,  art.  2. 


SECTION"   n. 

What    Property    cannot    be    Peached    through     these 
Proceedings. 

§  2463.  "  This  article  does  not  apply  where  the 
judgment  debtor  is  a  corporation  created  by  or  under 
the  laws  of  the  State,  or  a  foreign  corporation  specified 
in  §  1812  of  this  Act.  ISTor  does  it  authorize  the  seizure 
of,  or  other  interference  with  any  property  which  is  ex- 
pressly exempt  by  law  from  levy  and  sale  by  virtue  of 
an  execution  ;  or  any  money,  thing  in  action,  or  other 
property  held  in  trust  for  a  judgment  debtor,  where  the 
trust  has  been  created  by,  or  the  fund  so  held  in  trust 
has  proceeded  from  a  person  other  than  the  judgment 
debtor  or  the  earnings  of  the  judgment  debtor  for 
his  personal  services  rendered  within  sixty  days  next 
before  the  institution  of  the  special  proceedings ; 
where  it  is  made  to  appear,  by  his  oath  or  otherwise, 
that  those  earnings  are  necessary  for  the  use  of  a  family, 
wholly  or  partly  supported  by  his  labor." 

This  section  embodies  the  provision  of  §  297  of  the 
former  Code  ;  except  as  to  earnings,  it  dates  the  sixty 
days'  exemption  from  the  institution  of  the  proceeding, 
and  not  from  the  date  of  the  order,  as  §  297  did. 
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As  already  mentioned,  no  proceedings  can  be  insti- 
tuted for  the  purpose  of  reaching  property  of  a  corpora- 
tion or  joint  stock  association,  created  by  or  under  the 
laws  of  this  State,  or  of  a  foreign  corporation  or  joint 
stock  association  which  does  business  within  this  State, 
or  has  within  the  State  a  business  agency,  or  a  fiscal 
agency,  or  an  agency  for  the  transfer  of  its  stock.  See 
§§  1812  and  2463  of  the  Code  of  Civil  Procedure  ;  see 
further,  Riddle's  Stipplementary  Proceedings,  p.  113. 

Nor  can  money  in  the  hand  of  a  receiver  of  a  corpora- 
tion, as  such,  be  reached  under  these  proceedings.'  Smith 
V.  McNamara,  15  Hun,  ,447,  Greneral  Term,  1st  Ju- 
dicial Department,  October  Term,  1878. 

Here  proceedings  were  taken  against  the  receiver  of 
the  New  Jersey  Central  Eailroad  Company  as  a  third 
party,  to  reach  money  in  his  hands  alleged  to  be  due 
the  judgment  debtor,  and  a  motion  was  made  for  an 
order  requiring  him  as  such  receiver  to  pay  the  same  to 
the  judgment  creditor.  Held,  that  the  courts  of  this 
State  would  not  make  an  order  requiring  the  receiver  to 
pay  over  money  in  such  a  case,  because  he  is  the 
officer  of  the  court  which  appointed  liim,  and  which 
has  the  winding  up  of  the  affairs  of  the  corporation ; 
it  would  be  interfering  with  the  prerogatives  of  that 
court,  and  would  tend  to  great  embarrassment  and 
perplexity  if  property  of  a  corporation  held  by  a  receiver 
should  be  allowed  to  be  divested  and  distributed  through 
the  agency  of  such  proceedings. 

The  Court  further  say  :  it  is  clearly  against  the  poli- 
cy of  the  law  to  justify  such  an  irregular  and  vexatious 
interference  with  the  duty  and  customary  method  of 
adjusting  and  winding  up  the  affairs  of  a  corporation 
after  a  receiver  has  been  appointed. 

When  a  court  of  competent  authority  has  assumed 
control  in  such  a  case  and  possesses  a  jurisdiction  ade- 
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quate  to  grant  proper  relief  to  all  parties  interested,  such 
court  should  be  applied  to,  and  the  fact  that  in  conduct- 
ing the  affairs  of  this  receivership  certain  of  its  business 
must  necessarily  be  transacted  in  the  city  of  New  York, 
does  not,  under  the  circumstances  developed  in  this  case, 
vary  the  general  rule.  Here  all  the  parties  were  resi- 
dents of  New  Jersey,  the  railroad  company  was  there, 
and  the  services  had  been  rendered  there.  Moreover, 
the  receiver  had  been  appointed  such  of  this  foreign 
corporation  by  a  court  of  the  State  of  New  Jersey. 
The  proceedings  had  been  taken  against  him  as  a  third 
person. 

Exempt  Property. 

Exempt  property  does  not  pass  to  and  vest  in  the  re- 
ceiver under  the  order  appointing  him.  Finnin  v.  Malloy, 
IJ.  (&  Sp.  (33  N.   Y.  Superior  Court  R.),  382. 

A  judgment  recovered  for  taking  and  converting  ex- 
empt property  cannot  be  reached  by  these  proceedings, 
because  it  stands  for  and  represents  the  property  which 
was  exempt  from  levy  and  sale  under  execution,  and  for 
the  value  of  which  the  judgment  was  recovered.  Til- 
lotson  V.  Walcott,  -JtS  N.   T.,  188. 

The  Court  further  held  in  this  case,  that  this  pro- 
tection of  the  judgment  should  continue  until  sufficient 
time  had  elapsed  to  afEord  the  debtor  a  reasonable  oppor- 
tunity to  purchase  again  the  description  of  property 
necessary  to  enable  him  to  support  his  family,  and  in 
the  possession  of  which  the  law  will  protect  him  against 
the  claims  of  creditors. 

A  watch  of  ordinary  value,  although  owned  by  a 
single  man,  cannot  be  reached  if  it  is  necessary  to  the 
prosecution  of  the  employment  through  which  he  gains 
his  livelihood,  or  where  he  cannot  properly  discharge 
his  duties  in  his  employment  witliout  a  watch. 


102      TRUST  PROPERTY  NOT  APPLICABLE. 

Merriam  v.  Hill,  1  N.  Y.  Weekly  Digest,  260,  N.  Y. 
Marine  Court,  Sp.  T.,  October  1875,  McAdam,  J. 

This  liberal  view  of  the  exemption  laws  does  honor  to 
the  head  and  heart  of  the  judge.  The  judgment  debtor 
was  not  a  householder  within  the  meaning  of  the 
statutes  of  this  State  ;  for  the  chief  idea  that  enters  into 
the  meaning  of  "householder"  is  being  the  head  of  a 
family  which  he  supports.  Bowne  v.  Witt,  19  Wend. , 
475,  and  Bumpus  v.  Maynard,  38  Barh.,  626,  General 
Term.  But  at  common  law  the  necessary  wearing  ap- 
parel of  a  debtor  is  exempt  from  levy  and  sale  on  exe- 
cution. Bumpus  V.  Maynard,  38  Barb.,  626,  supra. 
So  also,  the  necessary  wearing  apparel  of  his  wife  and 
children.  This  is  so  on  public  policy ;  the  proprieties 
of  social  life  require  it.  But  in  the  case  of  Meriam  v. 
Hill,  supra,  the  court  extended  this  common  law  ex- 
emption to  a  cheap  watch,  which  appeared  to  be  a  neces- 
sary tool  to  the  prosecution  of  the  debtor's  employment. 

Trust  Property. 

Property  held  in  trust  to  apply  the  income  thereof  to 
the  support  and  maintenance  of  the  cestui  que  trust,  when 
such  trust  was  created  by  a  third  person,  cannot  be 
reached  by  these  proceedings  ;  nor  can  any  portion  there- 
of be  so  reached  either  by  an  order  or  through  a  receiver. 
Such  portion  of  the  income  as  may  not  be  necessary  for 
the  purpose  of  the  trust,  can  only  be  reached  by  a  direct 
action  in  a  court  of  equity,  to  which  all  interested  persons 
may  be  parties. 

WilHams  v.  Thorn,  10  JST.  T.,  p.  270. 

Lock  V.  Mabbitt,  2  Keyes,  457  ;  S.  C,  3  Abb.,  Court 
of  Appeals  dec.  68  ;  Campbell  v.  Foster,  35  W.  T., 
361  ;  Graff  v  Bennett,  31  If.  Y.,Q;  Mannings.  Evans, 
19  Sun,  500  ;  McEwen  v.  Brewster,  17  Hun,  223  ; 
Morgan  v.  Yon  Kohnstomm,  now  Yedale,  60  How.,  161 ; 
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S.  C,  11  ]V.  Y.  Weekly  Digest,  181,  IST.  T.  Common 
Pleas,  General  Term.  That  is,  when  a  trust  fund  is 
created  by  any  person  other  than  the  judgment  debtor 
himself,  and  which  directs  the  trustee  to  apply  the  in- 
come thereof  to  the  maintenance  and  support  of  the 
debtor,  only  so  much  of  the  income  as  is  not  necessary 
for  such  maintenance  and  support  may  be  reached  by  the 
judgment  creditor  ;  but  he  cannot  reach  even  this  through 
supplementary  proceedings,  or  through  a  receiver  ap- 
pointed in  these  proceedings.  He  can  only  reach  it  by 
bringing  an  action  himself  in  a  court  of  equity. 

Earnings. 

The  judgment  debtor  was  the  proprietor  of  a  private 
school.  His  terms  required  the  payment  of  tuition  fees 
quarterly  in  advance.  He  had  no  other  source  of  in- 
come, but  depended  wholly  upon  the  profits  of  this 
school  to  support  himself  and  his  family,  consisting  of 
wife  and  five  children.  The  produce  of  his  school  ap- 
peared to  be  about  S1200  a  year.  It  was  held  that  these 
tuition  fees  were  earnings  for  sixty  days  preceding  the 
application  for  the  supplementary  order,  and  were  neces- 
sary for  the  support  of  his  family,  and  therefore  ex- 
empt ;  that  the  services  for  which  the  money  was  paid 
to  him  were  in  effect  rendered  each  day  during  the 
quarter,  the  money  to  carry  oiit  this  theory  being  in  his 
hands ;  and  further,  that  this  exemption  should  be 
liberally  construed  in  favor  of  the  debtor. 

Millers.  Hooper,  19  JIvn,  394  ;  S.  C,  9i\^.  T.  Weekly 
Digest,  157,  General  Term,  1st  Judicial  Department, 
December,  18Y9.  This  a  new  and  liberal  view  of  this 
species  of  exemption.  It  means  that  where  money  for 
personal  services  is  paid  in  advance,  although  the  pay- 
ment may  have  been  made  over  sixty  days  before  the  in- 
stitution of  the  proceedings,  yet  if  the  services  so  paid 
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for  have  been,  rendered  within  the  sixty  days,  the  money 
cannot  he  reached,  because  it  is  deemed  a  fund  in  the 
debtor's  hands  to  be  applied  upon  his  personal  services 
as  they  are  rendered.  This  is,  however,  a  fair,  and  no 
doubt  a  just  construction  of  that  clause  of  §  2463  of  the 
Code. 

Family. 

Under  this  provision  the  question  has  arisen,  what  is  a 
family  within  its  meaning  ?  The  debtor's  housekeeper 
and  her  children  are  not  such  a  family.  Van  Vechton  v. 
Hall,  14  How.,  436.  In  Cummings  -y.  Timberman,  49 
How.,  236,  ]Sr.  Y.  Common  Pleas,  Daly,  C.  J.,  held  that 
a  family  consisting  of  the  judgment  debtor's  father, 
mother,  and  sister,  wholly  supported  by  him,  was  such  a 
family. 

Money  becoming  due  after  the  service  of  the  order  for 
examination  cannot  be  reached.  . 

First  National  Bank  of  Auburn  v.  Beardsley,  8  N.  r. 
Weekly  Digest,  Y,  Supreme  Court,  General  Term,  1st 
Judicial  Department. 

Here  the  judgment  debtor's  salary  for  September  be- 
came due  and  payable  on  October  1st.  A  third  party 
order  was  served  on  September  30th.  Held,  that  this 
salary  was  not  due  until  the  expiration  of  the  30th  day 
of  September,  and  could  not  therefore  be  reached  by  the 
proceedings.  The  services  here  for  the  month  of  Sep- 
tember were  an  entirety  and  not  completed  until  the  ex- 
piration of  that  month.  See  also  Gessegani  v.  Wheel- 
wright, 3  Abb.  {N.  S.),  264,  E.  Y.  Common  Pleas, 
Special  Term.  Merriam  v.  Hill,  1  JV.  Y.  WeeJcly  Digest, 
260.  In  this  last  case  there  was  an  executory  contract,  and 
at  the  time  when  the  proceedings  were  instituted,  noth- 
ing was  due  under  it.  And  McCoun  v.  Dorsheimer, 
1  OlarJce,  144.     But  in  Thompson  v.   Nixon,   3  Edw., 
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457,  the  Vice  Chancellor  decided  that  money  ■n-hollj 
earned,  though  not  payable  at  the  time  a  creditor's  bill 
was  filed,  could  be  reached  under  that  bill.  See  also 
Browning  v.  Bettis,  8  Paige,  568. 

There  is  a  looseness  in  some  of  these  decisions,  or  rather 
in  the  phraseology.  There  should  be  no  doubt  that 
salary  or  money  wholly  earned,  although  under  a  mle  of 
the  employer  not  payable  at  the  time  the  proceedings 
are  instituted,  is  reachable  in  such  proceedings. 

Future  Earnings  and  Acquisitions. 

Money  or  property  earned  or  acquired  after  the  service 
of  the  order  for  examination  cannot  be  reached  through 
that  order.  Du  Bois  v.  Cassidy,  8  2f^.  Y.  Weekly  Digest, 
132,  Court  of  Appeals,  affirming  S.  C,  5  Id.,  210  ; 
Woodman  v.  Goodenough,  18  Abb.,  265  ;  Caton  v. 
Southwell,  13  Barh.,  335  ;  Potter  v.  Law,  16  How., 
549,  Supreme  Court,  Special  Term. 

So  compensation  for  the  performance  of  services  not 
yet  completed  when  the  creditor's  bill  was  filed  could 
not  be  reached  through  that  bill,  if  the  debtor  would  at 
that  time  have  had  no  legal  or  equitable  right  to  demand 
payment  for  the  services  performed,  in  case  he  had  neg- 
lected thereafter  to  complete  the  services.  Browning  v. 
Bettis,  8  Paige,  668. 

Equitable  Appropriation. 

A  custom  house  officer  received  a  loan  equal  to  the 
amount  of  his  salary  for  the  month  before  it  was  payable, 
and  gave  therefor  a  draft  upon  the  paying  officer  for 
the  salary.  This  draft  was  to  be  deposited  with  the 
latter,  and  the  former  was  to  endorse  it  when  the  salary 
became  payable.  Thereafter,  and  before  such  salary  be- 
came payable,  a  creditor's  bill  was  filed  against  the  debtor 
and  he  enjoined.     When  the  salary  became  due  he  en- 
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dorsed  the  draft  as  per  agreement,  and  the  payee  drew 
the  money.  Held,  that  salary  could  not  be  reached.  It 
had  been  equitably  appropriated  to  the  payee  of  the 
draft,  with  the  knowledge  of  the  disbursing  officer.. 
Ireland  v.  Smith,  1  Barl.,  419  ;  S.  C,  3  Eow.,  2M. 

Money  in  the  Hands   of  Disbursing   OflScers. 

The  salary  of  a  judicial  or  other  public  officer,  while  in 
the  hands  of  the  disbursing  officer  of  the  general  or  muni- 
cipal government  in  common  with  other  money  to  be  ap- 
plied by  him  to  the  payment  of  official  salaries  according 
to  law,  cannot  be  reached  or  taken  by  virtue  of  this 
remedy,  and  no  proceedings  will  lie  against  such  dis- 
bursing officer  as  a  third  person  or  party,  because  he  is  a 
mere  trustee  of  the  money  or  fund  in  his  hands ;  the 
money  belongs  to  the  public,  and  is  placed  in  his  hands 
to  be  disbursed  for  specific  purposes.  And  further,  from 
policy  such  proceedings  should  not  be  allowed  against 
such  officer,  since  they  would  lead  to  great  pubhc  incon- 
venience and  embarrassment. 

Waldman  v.  O'Donnell,  b1  How.,  p.  216,  iST.  Y.  Com. 
Pleas,  Sp.  T.  ;  Waldman  v.  O'Connell,  1  N.  Y.  Mo. 
Law  JStdl.,  4:7,  IST.  Y.  Corn.  Pleas,  ch.  ;  also  Pemmey 
V.  Gedney,  57  How.,  p.  217,  IST.  Y.  Marine  Court, 
McAdam,  J. 

This  principle  exempts  the  salaries  of  all  officers  and 
employees  of  the  general,  state  or  municipal  government, 
while  in  the  hands  of  such  disbursing  officer  and  before 
the  money  has  been  paid  over  ;  see  also  iTagle  v.  Stagg, 
15  Ahh.  (iV.  S.),  348,  as  to  pension  not  actually  paid 
over. 

So  it  has  been  held  that  in  proceedings  upon  a  judg- 
ment against  an  assignee  in  bankruptcy,  a  bank,  the 
depository  of  U.  S.  funds  cannot  be  required  to  pay  over 
to  the  judgment  creditor  money  belonging  to  the  estate 
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of  the  bankrupt,  and  deposited  there  by  the  assignee. 
Havens  v.  The  National  City  Bank  of  Brooklyn,  4  Jlim, 
131,  General  Term,  2d  Judicial  Department. 

Sight  of  Dower. 

The  unassigned  dower  right  of  a  widow  judgment 
debtor  cannot  be  reached.  It  does  not  pass  to  a  receiver 
even,  although  in  pursuance  of  an  order  of  the  judge. 
She  executes  an  assignment  of  all  her  property  to  him. 
The  receiver  cannot  maintain  an  action  for  the  admeas- 
urement of  the  dower,  or  for  a  petition  in  a  sale  of  the 
land  and  the  setting  ofE  to  him  of  a  gross  sum  in  lieu  of 
dower,  as  the  share  of  the  widow.  Payne,  &c.  v.  Becker, 
22  Hwi,  28,  General  Term,  2d  Judicial  Department. 

Real  Property  Acqviired   after   Return   of  Execution. 

Real  property  acquired  after  issue  and  retui-n  of  an 
execution  unsatisfied  cannot  be  reached  in  proceedings 
based  on  that  execution  ;  so  held  in  Bunn  v.  Daly,  24 
Jlun,  526,  General  Term,  2d  Judicial  Department.  In 
this  case  the  creditor  sought  to  reach  an  estate  as  tenant 
by  the  coiirtesy.  It  did  not  appear  that  an  execution 
had  been  issued,  and  returned  since  the  judgment  debtor 
had  acquired  this  property.  The  Court  held  that  the 
proceedings  could  not  be  maintained,  for  the  intent  of 
the  Code  was  to  give  this  summary  remedy  only  after 
the  legal  remedy  had  been  exhausted  ;  that  this  property 
was  a  freehold  estate  and  the  statute  gave  the  judgment 
debtor  one  year  after  sale  thereof  to  redeem  it,  while  the 
appointment  of  a  receiver  would  deprive  the  judgment 
debtor  of  this  right.  See  also  Tinkey  v.  Langdon,  13 
JV.  T.  Weekly  Digest,  384,  Supreme  Court,  General 
Term. 
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SECTION   III. 

Order  permitting  a  Debtor  of  Jtidgment  Debtor  to  Pay 
the  Sheriff. 

§  2446.  "  At  any  time  after  the  eommencement  of  a 
special  proceeding  authorized  by  this  article,  and  be- 
fore the  appointment  of  a  receiver  therein  or  the  exten- 
sion of  a  receivership  thereto,  the  judge  by  whom  the 
order  or  vrarrant  vs^as  granted,  or  to  whom  it  is  return- 
able, may,  in  his  discretion,  upon  proof  by  affidavit  to  his 
satisfaction  that  a  person  or  corporation  is  indebted  to  the 
judgment  debtor,  and  upon  such  a  notice,  given  to  suoh 
persons  as  he  deems  just,  or  without  notice,  make  an 
order  permitting  the  person  or  corporation  to  pay  to  a 
sheriff  designated  in  the  order,  a  sum,  on  account  of  the 
alleged  indebtedness,  not  exceeding  the  sum  which  will 
satisfy  the  execution.  A  payment  thus  made  is,  to  the 
extent  thereof,  a  discharge  of  the  indebtedness,  except 
as  against  the  transferee  from  the  judgment  debtor,  in 
good  faith  and  for  a  valuable  consideration,  of  whose 
rights  the  person  or  corporation  had  actual  or  construc- 
tive notice  when  the  payment  was  made." 

This  and  the  following  four  sections  of  the  Code  are 
intended  to  form  together  a  scheme  for  the  application 
of  money  and  other  personal  property  of  the  judgment 
debtor  in  a  summary  way  upon  the  judgment  against 
him.  This  section  permits  a  debtor  of  the  judgment 
debtor  to  pay  his  debt  toward  the  satisfaction  of  the 
judgment  against  his  creditor,  while  the  next  section  em- 
powers a  judge  to  compel  a  person  having  in  his  posses- 
sion, or  under  his  control,  any  article  of  personal  property 
capable  of  delivery,  and  whereof  the  judgment  debtor's 
right  of  possession  is  not  substantially  disputed,  to  deliver 
the  same  to  a  sheriff  or  receiver.      In  drafting  these  two 
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sections  tlae  codifiers  followed  the  Court  of  Appeals  in 
tlie  West  Side  Bank  v.  Pngsley,  47  JV.  Y.,  36S,  and 
other  concurring  decisions.  S  2446  is  intended  as  a 
substitute  for  §  293  of  the  former  Code,  but  differs 
from  it  in  detail  and  in  procedure.  Its  provisions 
apply  only  after  a  proceeding  has  been  instituted,  and 
before  the  appointment  of  a  receiver  therein  or  the 
extension  of  the  receivership  thereto.  The  proceeding 
may  be  against  the  judgment  debtor  or  against  his  debtor 
or  bailee.  It  need  not  be  against  the  person  who  is  per- 
mitted thus  to  pay  his  debt.  No  proceeding  against  him 
appears  to  be  contemplated  by  this  section.  But  the 
proof  of  the  indebtedness  must  be  made  by  affidavit,  and 
it  must  be  satisfactory  to  the  judge.  Facts  must  be 
stated  as  in  a  proceeding  under  §  2441  of  Code,  against  a 
third  person.  Under  the  former  statute,  such  payment 
might  be  made  to  the  sheriii  after  the  issue  of  execution 
against  the  property  of  the  judgment  debtor  and  withoiit 
reference  to  the  pendency  of  any  proceeding.  The  payer 
obtained  the  sheriff's  receipt,  which  was  his  only  protec- 
tion. Xow,  the  order  of  the  judge  permitting  the  pay- 
ment is  added  to  that  receipt.  But  a  debt  which  is  ex- 
empt from  seizure  by  law,  as  earnings  for  personal  ser- 
vices, or  trust  money,  or  proceeds  of  exempt  property,  etc. , 
cannot  be  thus  paid  upon  the  judgment,  and  such  pay- 
ment would  not  protect  the  payer. 

As  to  the  SherifiT. 

The  sheriff  who  has  collected  money  on  an  execution 
is  not  a  debtor  within  the  meaning  of  this  section,  and  he 
cannot  be  permitted  to  apply  money  thus  collected  for 
one  individual,  upon  an  execution  which  he  holds  against 
the  same  person.     Baker  v.  Ken  worthy,  41  J\   1.,  215. 

Notice. 

The  provision  as  to  notice  is  the  same  as  that  of  the 
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next  section  (2447).  It  is  wholly  discretionary  with  the 
judge  whether  or  not  notice  shall  be  given,  how  and 
to  whom  it  shall  be  given.     See  below,  Section  V. 

Effect  of  the  Order. 

The  order  is  valid  and  conclusive  against  the  judgment 
debtor  to  the  extent  of  the  payment  made  under  it,  and 
that  far  discharges  the  indebtedness,  §  2446  of  Code.     It 
is  also  valid  against  a  transferee  of  the  claim  or  debt,  al- 
though he  becomes  such  before  the  order  is  made,  and  is 
owner  in  good  faith  and  for  a  valuable  consideration  ;  and 
it  precludes  him  from  ever  after  demanding  the  same 
from  the  person  thus  paying,  unless  he  proves  that  such 
person  had  actual  or  constructive  notice  of  his  rights  at 
the  time  he  paid  ;    and  it  also  precludes  him  from  recov- 
ering back  the  money  after  it  has  reached  the  judgment 
creditor,    unless  he  proves   against  him  a  like  notice. 
These  legal  propositions  are  siistained  by  §  2446  of  Code, 
and  the  decisions  of  the  Court  of  Appeals.     By  this  sec- 
tion a  payment  under  a  permissive  order  is  vahd,  except 
as   against  a  transferee   from  the  judgment    debtor  in 
good  faith  and  for  a  valuable  consideration,  of  whose 
right  the  person  or  corporation  paying  had   actual   or 
constructive  notice  at  the  time  of  payment.     To  defeat 
the  effect  of  the  order  as  a  protection,  the  transferee  must 
prove  good  faith  and  valuable  consideration  in  the  trans- 
fer to  him,  and  notice  actual  or  constructive  to  the  payer 
of  his  claim.     In  Gibson  v.  Haggerty,  37  JV.   Y.,  555, 
it  appeared  proceedings  had  been  instituted  against  third 
persons  under  the  old  Code,  and  a,n  order  made  requir- 
ing them  to  pay  to  the  judgment  creditor  a  debt  due  by 
them  to  the  judgment  debtor.     They  complied  with  the- 
order,     l^o  notice  of  the  proceedings  or  of  application 
for  the  order  had  been  given  the  judgment  debtor.    The 
plaintiff  claimed  that  the  debt  had  been  assigned  to  him 
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before  the  proceedings  had  been  instituted  against  the 
third  persons,  and  that  therefore  he  was  not  bound  there- 
by. But  it  appeared  that  he  had  failed  to  notify  the  de- 
fendants, the  debtors  of  the  judgment  debtor,  of  such 
transfer.  The  Court  held  that  the  payment  was  valid 
against  the  judgment  debtor,  although  no  notice  had 
been  given  him  of  the  proceeding,  and  that  it  was  also 
valid  against  the  assignee  of  the  debt,  because  he  had 
neglected  to  give  the  debtors  notice  of  the  assignments  ; 
and  under  the  circumstances  such  payment  was  not  de- 
priving the  assignee  of  his  property  without  due  pro- 
cess of  law,  as  was  contended.  See  also  Lynch  v.  John- 
son, 48  i\".  J^. ,  27.  These  decisions  overrule  a  number 
of  cases  which  held  that  when  the  judgment  debtor  had 
transferred  his  claim  againt  a  third  person,  the  latter  was 
no  longer  indebted  or  liable  to  him,  and  therefore  no 
valid  order  could  be  made,  whether  notice  of  such  as- 
signment had  been  given  or  not.  These  cases  are  ci^ed 
in  Kiddle's  S\q:ii)lementary  Proceedings,  p.  83  ;  Adams 
V.  Walsh,  J.  andSj).  (43  N.  Y.  Superior  Co^(,rt  R.),  52. 
It  is  thus  seen  that  as  to  notice,  section  2446  follows  this 
decision  of  Gibson  v.  Haggerty,  but  supplements  it  to 
the  extent  of  allowing  the  transferee  to  defeat  the  effect 
of  the  order  by  proving  actual  or  constructive  notice  of 
his  rights  to  the  payer,  no  matter  how  that  notice  may 
have  been  brought  home  to  him.  But  in  no  case,  whether 
the  transferee  appears  before  the  judge,  when  the  order 
is  asked  for,  or  not,  is  he  concluded  thereby,  if  he  is  a 
honafide  transferee  for  a  valuable  consideration,  and  the 
person  paying  has  actual  or  constructive  notice  of  his 
rights.  And  if  the  judgment  creditor  had  notice,  or  did  not 
act  in  good  faith  in  procuring  such  debt  to  be  paid  to  him, 
the  transferee  may  no  doubt  recover  the  money  back 
from  him.  See  State  of  Michigan  v.  Phoenix  Bank,  33 
2^.  T.,  25  ;  Fowler  v.  Lowenstein,  7  Zans.,  167. 
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The  Proof. 

It  was  held  under  the  former  Code  that  when  a  person 
who  has  thus  paid  his  debt  is  sued  to  recover  the  same, 
he  can  only  set  up  the  payment  by  way  of  counter-claim 
as  money  paid  to  the  use  of  the  judgment  debtor,  and  on 
the  trial  he  must  produce  the  sheriff's  receipt  and  prove 
the  judgment,  by  the  production  of  the  best  evidence — 
the  record  itself,  or  a  certified  copy  thereof,  and  the  is- 
suing of  an  execution  thereon.  Calkin  v.  Becker,  21 
Barb.,  275  ;  Hadley  v.  Greene,  15  Id.,  601,  Sp.  T. 

See  Beebe  v.  Kenyon,  3  Enn,  73  ;  S.  C,  6  if.  7". 
Supreme  Court  E.  {T.  di  C),  271. 

§  2446  has  not  superseded  this  rule,  at  least  as  against 
a  transferee  of  the  debt  or  claim.  But  the  transferee,  in 
order  to  defeat  the  effect  of  payment  to  the  sheriff  under 
the  judge's  permissive  order,  must  prove  that  he  is  such 
in  good  faith  and  for  a  valuable  consideration,  and  that 
the  defendant  had  actual  or  constructive  notice  of  his 
rights  at  the  time  of  the  payment.  He  must  prove  both 
propositions;  if  he  fails  in  either,  he  cannot  recover. 


SECTION"    IV. 


Order  requiring  Delivery  of  Money   or  Property   to 
Sheriff  or  Receiver. 

§  2447.  "  Where  it  appears  from  the  examination  or 
testimony,  taken  in  a  special  proceeding  authorized  by 
this  article,  that  the  judgment  debtor  has  in  his  pos- 
session, or  under  his  control,  money  or  other  personal 
property  belonging  to  him  ;  or  that  one  or  more  articles 
of  personal  property,  capable  of  delivery,  his  right  to 
the  possession  whereof  is  not  substantially  disputed,  ai'e 
in  the  possession  or  under  the  control  of  another  person  ; 
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the  judge  by  wliom  the  order  or  warrant  was  granted, 
or  to  whom  it  is  returnable,  may,  in  his  discretion,  and 
upon  such  a  notice  given  to  such  persons  as  he  deems 
just,  or  without  notice,  make  an  order,  directing  the 
judgment  debtor,  or  other  person,  immediately  to  pay 
the  money  or  deliver  the  articles  of  personal  property  to 
a  sheriff  designated  in  the  order,  unless  a  receiver  has 
been  appointed  or  a  receivership  has  been  extended  to 
the  special  proceeding,  and  in  that  case  to  the  receiver." 

This  section  includes  the  provisions  of  §  297  of  the 
former  Code.  It  deiines,  however,  more  carefully  the 
power  of  the  judge  in  the  premises,  and  settles  the  point 
as  to  whether  or  not  the  judge  can  compel  a  person 
indebted  to  the  judgment  debtor  to  pay  the  debt  upon 
the  judgnient.  Under  the  former  Code  this  power  was- 
claimed  and  exercised  by  some  judges,  and  even  the 
Court  of  Appeals  and  the  Commission  of  Appeals  at 
first  held  that  it  existed.  See  Durand  v.  Hankerson,  39 
X.  r.,  296  ;  Lynch  v.  Johnson,  48  N.  Y.,  27,  33. 
But  later  on  the  Court  of  Appeals  denied  the  existence 
of  this  power,  declaring  that  to  hold  that  the  authority 
of  the  judge  extends  to  the  collection  by  these  summary 
proceedings  of  an  ordinary  debt  due  the  judgment 
debtor  invests  a  judge  with  a  justly  dreaded  power  over 
the  liberty  of  an  embarrassed  or  insolvent  debtor.  .  .  . 
Inability  to  pay  is  thus  made  punishable  with  imprison- 
ment. West  Side  Bank  v.  Pugsley,  47  N.  T.,  368. 
The  Code  of  Civil  Procedure  follows  this  last  decision, 
and  it  does  not  invest  the  judge  with  this  dreaded 
power.  A  debtor  of  the  judgment  debtor  may  pay  his 
debt  toward  the  satisfaction  of  the  judgment  against  his 
creditor  under  §  2446  of  Code,  but  he  cannot  be  com- 
pelled to  do  so. 

The  new  Code  also  makes  another  important  change. 
Under  the  former  statute  the  money  or  other  personal 
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property  of  the  judgment  debtor  was  ■usually  ordered  to 
be  paid  or  delivered  to  the  creditor  to  be  applied  upon 
his  judgment.  This  j^ractice  led  to  injustice  and  fraud. 
The  Court  of  Appeals  in  West  Side  Bank  v.  Pugsley, 
supra,  pointed  out  the  j)ropriety  of  having  the  property 
delivered  to  the  sheriff  for  sale  in  the  usual  way,  and 
the  Supreme  Court,  General  Term,  3d  Jud.  Department, 
in  ISYG  held  that  the  judge  had  no  authority  to  order 
the  judgment  debtor  to  deliver  a  chattel  like  a  horse  to 
a  creditor  to  be  applied  on  the  judgment  upon  the  latter 
tendering  him  a  receipt  therefor ;  that  the  proper  way 
was  to  have  the  property  sold  under  execution  or  by  a 
receiver. 

The  present  Code  follows,  this  view,  and  prescribes 
that  the  money  or  other  personal  property  must  be  de- 
livered to  a  sheriff  or  a  receiver,  in  order  that  it  may  be 
applied  upon  the  judgment,  as  by  a  levy  and  sale  under 
execution,  which  is  the  only  just  way  to  arrive  at  the 
true  value  of  a  chattel. 

The  power  of  the  judge  as  defined  in  this  section  is 
now  limited,  first,  to  requiring  the  judgment  debtor  to 
pay  or  deliver  to  a  sheriff  or  receiver  money  or  other 
personal  property  ascertained  to  belong  to  him  and  in 
his  possession  or  tinder  his  control ;  second,  to  requiring 
a  third  person  having  in  his  possession  or  under  his  con- 
trol an  article  of  personal  property  capable  of  delivery, 
to  deliver  the  same  to  a  sheriff  or  receiver,  provided  that 
the  judgment  debtor's  right  to  the  possession  of  such 
personal  property  is  not  substantially  disputed.  The 
phrase  '-articles  of  personal  property"  includes  spe- 
cific money  belonging  to  the  judgment  debtor,  men- 
tioned in  West  Side  Bank  v.  Pugsley,  i?  JV.  T.,  3T-1. 
See  further,  Riddle's  Sujiplementart/  Proceedings,  p. 
122. 

Such  an  order  will  only  be  made  when  it  is  conceded 
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or  undisputed  that  the  property  belongs  to  the  judgment 
debtor.     West  Side  Bank  v.  Pugsley,  suprh. 
This  decision  was  made  under  the  old  Code. 

As  to  Judgment  Debtor. 

Can  the  judge  order  the  judgment  debtor  to  pay  the 
judgment  in  whole  or  in  part  where  it  appears  by  evi- 
dence or  his  admission  that  he  has  the  ability  to  do  so, 
or  when  he  admits  that  he  has  sufficient  money  or  prop- 
erty to  pay  the  judgment  ? 

The  Court  of  Appeals  in  one  case  decided  in  the  affirm- 
ative. See  Brush  i).  Lee,  1  Abh.,  N.  Y.  Court  of  Ap- 
peals dec.  238  S.  Q.,<o  All.  {N.  S.),  50  ;  and  2  Tran- 
scrijjf  Appeals,  !>5.  In  this  case  the  judgment  debtor 
appeared  in  the  proceeding  against  him.  He  was  not 
examined,  but  he  admitted  that  he  had  money  and 
property  sufficient  to  pay  the  judgment.  Thereupon  the 
judge  made  an  order  that  he  pay  the  judgment  and  costs 
of  the  proceeding  within  five  days.  He  disregarded 
this  order.  Proceedings  as  for  contempt  were  them 
taken  against  him,  and  he  was  adjudged  guilty  and  fined. 

On  appeal  to  the  Court  of  Appeals,  this  judgment 
was  sustained.  The  point  was  made  that  the  judge  had 
no  jurisdiction  to  require  the  debtor  to  pay  the  judg- 
ment, but  the  Court  above  overruled  it. 

If  this  decision  truly  declares  the  law,  it  vests  the 
judge  in  these  proceedings  with  an  important  power 
over  the  judgment  debtor.  He  may  determine  from 
the  debtor's  station  or  circumstances,  as  well  as  from 
his  admissions,  or  from  the  evidence,  that  he  is  able  to 
pay  the  judgment  in  whole  or  in  part,  and  then  require 
him  to  pay  it,  and  enforce  his  order  with  punishment 
as  for  contempt,  as  was  done  in  Brush  v.  Lee,  supra. 
This  might  vest  the  judge  with  the  justly  dreaded 
power  referred  to  in  West  Side  Bank  v.  Pugsley.     But 
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many  a  judgment  debtor,  although  he  has,  or  manages 
to  have,  no  property  within  the  reach  of  the  law,  or  even 
the  long  arm  of  a  court  of  equity,  still  is  quite  able  to 
pay  a  judgment  which  the  highest  demands  of  justice 
and  the  common  feelings  of  humanity  for  a  needy,  per- 
haps a  suffering  family,  require  he  should  pay.  If  the 
law  is  not  as  Brush  v.  Lee  decided  it  to  be,  then  the 
judgment  debtor  may,  in  these  proceedings,  admit  that 
he  is  able  to  pay  the  judgment,  or  even  disclose  that  he 
has  sufficient  money  or  property  ;  yet,  if  no  specific 
money  or  property  is  discovered,  upon  which  the  judge 
or  an  officer  of  the  Court  can  lay  his  hand,  the  judg- 
ment debtor  can  defy  his  creditor. 

But  the  law  is  not  as  declared  in  Brush  v.  Lee,  and 
was  not  at  the  time  that  decision  was  made.    'The  stat- 
ute then  provided  that  the  judgment  debtor  might  be 
required  to  appear  and  answer  concerning  his  property, 
and  that  the  judge  might  order  any  property  of  his,  not 
exempt  from  execution,  to  be  applied  upon  the  judg- 
ment (§§  292  and  297  of  the  former  Code).     The  pres- 
ent Code  is  still  more  explicit.     It  prescribes  that  where 
it  appears  that  the  judgment  debtor  has  in  his  possession, 
or  under  his  control,  money  or  other  personal  property 
belonging  to  him,  &c.,  the  judge  may  direct  him  to  pay 
the  money,  or  deliver  the  articles  of  personal  property 
to  a  sheriff,  &c.  (see  §  2447  of  Code).       The  power  of 
the  judge  is  limited  to  directing  the  judgment  debtor  to 
pay  over  or  deliver  up  the  money  or  propei'ty  discov- 
ered by  the  examination  or  testimony  to  have  been  in 
his  possession  or  under  his  control  at  the  time  the  order 
initiating  the   proceeding  was   served   upon  him.     He 
has  no  general  power  to  require  a  judgment  debtor  in 
any  case  to  pay  the  judgment  and  enforce  his  behest 
with  the  pains  and  penalties  of  a  contempt  proceeding. 
The  decisions  both  in  the  Court  of  Appeals  and  in  the 
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Supreme  Court,   since    Brush  v.    Lee,  are  against  this 
power. 

In  Tinker  v.  Crooks,  22  Hun,  579,  the  General 
Term  of  the  Supreme  Court  for  the  1st  Judicial 
Department  decided  the  contrary  in  a  carefully  con- 
sidered opinion.  In  this  case,  upon  the  return  of  the 
order  supplementary,  the  judgment  debtor  appeared, 
and,  -without  submitting  to  an  examination,  admitted  that 
he  had  money  and  property  sufEcient  to  satisfy  the 
judgment,  and  requested  and  obtained  a  postponement 
of  the  proceedings  to  a  subsequent  day,  to  enable  him  to 
pay  the  amount  of  the  judgment,  and  certain  costs 
which  the  judge  allowed  against  him.  The  order  of  ad- 
journment also  provided  that  in  default  of  such  payment 
he  be  adjudged  guilty  of  wilful  contempt,  fined,  &c. 
He  failed  to  comply.  Held,  that  he  could  not  be  pun- 
ished for  non-compliance  with  this  order ;  that  the 
justice  had  no  general  power  to  order  the  payment  of  the 
judgment,  that  his  power  was  limited  to  directing  the 
application  of  property  discovered  by  the  examination  to 
be  in  the  hands  of  the  debtor  or  third  persons  at  the 
time  of  the  service  of  the  order.  As  a  foundation  for 
contempt  proceedings,  it  should  appear  from  the  de- 
fendant's examination,  or  its  equivalent — his  admission 
— that  at  the  time  of  the  service  of  the  order  he  had 
in  his  possession  or  under  his  control  some  specific 
property  or  sum  of  money  ;  the  due  application  of  such 
property  or  sum  of  money,  or  both,  toward  the  satisfaction 
of  the  judgment,  could  have  been  lawfully  directed  and 
enforced  by  proceedings  projjerly  inaugurated  by  attach- 
ment or  order  to  shoM'  cause.  The  Court  further  says  : 
that  the  debtor's  admission  referred  to  a  period  subsequent 
to  the  service  of  the  order  upon  him,  and  that  it  did 
not  amount  to  the  discovery  contemplated  by  the  statute, 
that  there  was  no  detailed  disclosure,  no  particular  prop- 
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erty  brought  to  light — little  more  than  a  confession  of 
ability  to  pay.  This  decision,  as  well  as  that  of  Brush 
v.  Lee,  was  rendered  under  the  former  statute.  In 
Bailey  v.  Buel,  50  If.  Y.,  662,  it  ajDpeared  that  supple- 
mentary proceedings  had  been  instituted  against  the 
plaintifE  to  collect  a  tax  under  the  statute  of  186Y.  The 
provisions  in  regard  to  such  proceedings  are  similar  to 
those  against  a  judgment  debtor.  The  order  of  the 
judge,  instead  of  requiring  the  alleged  delinquent  tax- 
payer to  appear  and  make  discovery  concerning  his 
property,  required  him  to  pay  the  tax  or  an  execution 
should  be  issued  against  him.  The  Court  of  Appeals 
held  that  this  order  was  unauthorized  by  the  statute  and 
was  void  ;  that  the  judge  could  only  order  the  applica- 
tion of  moneys  or  property  in  the  hands  of  the  plaintiff 
to  the  payment  of  the  tax,  or  appoint  a  receiver  of 
property  or  debts  not  in  his  possession  ;  reversing  S. 
C,  59'Barh.,  158. 

See  also  Drake  v.  Shurtliff,  24  JIun.,  422,  General 
Term,  in  which  Bailey  v.  Buel  is  followed.  Also 
West  Side  Bank  v.  Pugsley,  47  JV.  T.,  374  ;  and  Win- 
ters V.  McCarthy,  2  Abh.  (V.  C),  357,  JSI.  Y.  Common 
Pleas,  Sp.  T. 

Third  Persons. 

When  goods  or  specific  money  in  the  possession  of  a 
third  person  belongs  indisputably  to  the  judgment 
debtor,  an-d  the  former  is  proceeded  against,  he  may  be 
required  to  deliver  the  same  over  to  the  sheriff,  and  his 
refusal  to  comply  would  be  a  wilful  contempt  of  the 
judge's  order.  §  2447  ;  West  Side  Bank  v.  Pugsley, 
47  i\^.  Y.,  374. 

Restitution  of  Money. 

In  Fowler  v.  Lowenstein,  7  Lans.,  167,  General  Term, 
2d  Judicial  Department,  it  apjjeared  that  the  judgment 
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creditor  instituted  proceedings  against  third  persons  and 
obtained  an  order  from  a  jtidge  requiring  them  to  pay 
forthwith  to  the  plaintifE  funds  in  their  hands  to  the 
credit  of  the  judgment  debtor.  Upon  this  order  the 
funds  were  paid  to  the  plaintifE.  One  Rice  had  then 
commenced  an  action  against  these  persons  for  tlais  very 
money  as  assignee  of  the  judgment  debtor  Lowenstein. 
The  plaintiff  Fowler  knew  of  this  action.  He  had  also, 
before  these  proceedings,  taken  jjroceedings  against  the 
judgment  debtor  and  had  a  receiver  appointed  therein. 
But  these  facts  he  did  not  disclose  to  the  judge  when  he 
applied  for  and  obtained  the  order  requiring  the  pay- 
ment of  the  money.  Judgment  went  in  favor  of  Rice 
in  his  action  for  this  money.  Held,  that  plaintiff  had 
imposed  upon  the  justice  when  he  obtained  said  order, 
and  that  there  was  no  question  in  such  case  of  the  power 
of  the  Court  to  compel  a  restitution  of  the  money  to  the 
persons  thus  illegally  deprived  thereof.  See  also  State 
of  Michigan  v.  Phcenix  Bank,  33  N.  Y.,  25. 

Judgment  debtor  cannot  object  to  an  order  requiring 
a  third  person  to  pay  money  due  him  upon  the  judg- 
ment. Chandler  v.  The  City  of  Fond  du  Lac,  56  How., 
M9,  Supreme  Ct.,  Sp.  T. 


SECTION   V. 

When  and  what  Property  cannot  he  ajypliecL  iy  Order. 

See  Riddle's  Supplementary  Proceedincjs,  p.  122. 

As  to  the  judgment  debtor,  only  such  money  or  other 
personal  property  as  will  appear  from  the  examination 
or  otherwise  in  the  proceedings,  to  belong  to  him  and  to 
be  in  his  possession  or  under  his  control,  and  not  exempt 
by  law,  can  be  reached  and  applied  toward  the  satisfac- 
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tioii  of  the  judgment  in  the  summary  manner  i^reseribed 
in  this  section  (2447)  of  the  Code. 

He  cannot  be  required  to  pay  the  judgment  or  any 
part  thereof.  True,  he  may  be  ordered  to  do  so  in  pro- 
ceedings to  punish  him  as  for  contempt,  but  then  such 
payment  is  imposed  as  a  penalty  for  his  misconduct,  and 
the  power  is  derived  from  another  portion  of  the  statute. 

In  Winters  v.  McCarthy,  2  Abb.  {JSf.  C),  357,  Com- 
mon Pleas,  Sp.  T.,  proceedings  were  instituted  in  July, 
1876.  It  appeared  on  the  examination  that  in  May,  1875, 
the  judgment  debtor  had  collected  §5000,  his  O'wti  money. 
He  did  not  clearly  or  fully  account  for  the  subsequent 
expenditure  or  disposition  of  this  money,  but  it  was  not 
shown  what  money  or  property  he  possessed  when  the 
injunction  order  was  served  upon  him.  Held,  that  the 
Court  would  not  grant  a  peremptory  order  for  the  pay- 
ment of  a  debt  by  a  judgment  debtor  out  of  property 
discovered  in  Supplementary  Proceedings,  unless  it  is 
shown  by  reliable  evidence  that  he  actually  had  the  prop- 
erty in  his  possession  or  under  his  control  when  he  was 
served  with  the  injunction,  and  that  the  same  was  appli- 
cable to  the  judgment.  Kobinson,  J.  See  also  Locke 
V.  Mabbett,  3  Abh.,  Court  of  Appeals  dec.  68;  S.  C, 
2  Eeyes,  457. 

Property  discovered  in  the  possession  of  the  judgment 
debtor,  but  claimed  by  him  to  be  exempt  from  execu- 
tion, cannot  be  applied  u.pon  the  judgment  by  order. 
His  claim,  being  analogous  to  a  claim  of  title,  can  only  be 
tried  in  an  ordinary  action.  Dickinson  v.  Onderdonk, 
18  Hwn,  479  ;  S.  C,  8  iV.  Y.  WeeUy  Digest,  526,  Gen- 
eral Term,  8d  Judicial  Depai-tment.  But  this  claim 
must  have  some  ground  to  go  upon,  or  else  the  judgment 
debtor  might  prevent  any  and  every  piece  of  property 
from  being  apphed  upon  the  judgment  by  order.  See 
below.      It  was   also  held  in  the  last  above  case,  that 
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the  judge  cannot  direct  property  of  the  judgment  debt- 
or, like  a  horse,  to  be  delivered  to  the  creditor  on  his 
giving  the  latter  a  receipt.  The  property  should  be  sold 
under  an  execution  or  by  a  receiver.  §  2447  so  pre- 
scribes. 

As  to  Third  Persons. 

When  another  person  claims  title  to  the  property  or 
an  interest  in  it  adverse  to  the  judgment  debtor,  whether 
the  property  is  then  in  the  claimant's  possession  or  not, 
or  even  if  it  is  at  the  time  in  the  possession  of  the  judg- 
ment debtor,  there  is  no  authority  under  §  2447,  nor  by 
any  other  statute,  to  make  this  order  ;  for  an  adverse  title 
or  interest  cannot  be  tried  in  these  summary  proceedings  ; 
it  can  only  be  determined  in  an  ordinary  action.  That 
is,  the  order  can  only  be  made  where  the  judgment  debt- 
or's title  and  right  of  possession  are  not  substantially 
disputed. 

Bernard  v.  Kobbe,  54  JV.  Y.,  516,  affirming  S.  C, 
3  Daly,  373  ;  West  Side  Bank  v.  Pngsley,  47  JV.  T., 
368  ;  S.  C,  12  AU.  (JY.  S.),  28  ;  Durandr.  Hankerson, 
39  JV.  Y.,  296  ;  Alexander  v.  Eichardson,  7  Jioht.,  63  ; 
Teller  v.  Eandall,  40  Bari.,  242  ;  S.  C,  26  ffoio.,  155  ; 
Crounse  v.  Whipple,  34  How.,  333  ;  Sclirauth  v.  The 
Dry  Dock  Savings  Bank,  8  Daly,  106  ;  S.  C.  revsd.,  8 
iV.  Y.  WeeUy  Digest,  417,  General  Term  ;  Sherwood 
V.  Buffalo  and  IST.  Y.  City  E.  E.  Co.,  12  How.,  136. 

Colton  V.  Bigelow,  41 V.  J.,  266. 

In  some  of  the  above  cases  the  property  in  question 
was  in  the  possession  of  the  claimant ;  in  some  it  was  in 
the  hands  of  a  person  other  than  the  claimant  or  the 
judgment  debtor  ;  in  some,  as  in  Teller  -«.  Eandall,  it  was 
in  the  possession  of  the  judgment  debtor ;  and  in  Sher- 
wood V.  Buffalo  &  X.  Y.  City  E.  E.  Co.,  the  attorney 
who  recovered  the  judgment  gave  notice  that  he  had  a 
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lien  upon  it  for  liis  fees  ;  and  in  all  the  same  decision 
was  arrived  at,  to  wit :  that  the  property  could  not  be 
applied  by  order  upon  the  judgment,  and  the  debtor 
or  the  judgment  debtor  could  not  be  ordered  to  pay  the 
judgment  to  the  creditor,  so  long  as  the  claim  continued 
undetermined.  Now,  in  no  ease  can  the  judgment  debtor 
or  his  debtor  be  required  to  pay  money  to  the  judgment 
creditor.  In  Rodman  v.  Henry,  17  JY.  Y.,  482,  the 
Court  say  :  to  authorize  a  judge  to  order  property  or 
money  in  the  judgment  debtor's  hands  to  be  delivered  up 
and  applied  on  the  judgment,  it  is  not  enough  that  it  is 
found  in  his  hands  ;  it  must  also  appear  to  be  his.  See 
also  Robeson  v.  Ford,  3  Edw.,  Ill;  Sands  v.  Phillip, 
1  N.   Y.  Mo.  Law  Bull.,  36,  Supreme  Ct.  Ch.,  1S79. 

Again,  when  the  property  is  in  the  possession  of 
another  person,  who  claims  title  thereto,  it  was  held  that 
the  order  could  not  be  made,  however  fraudulent  might 
be  the  transfer. 

Town  V.  The  Safeguard  Ins.  Co.  of  N".  Y.  and  Penn., 
4  Bosw.,  683. 

So  also,  when  the  third  person  claims  an  offset  to  the 
money  in  his  hands,  he  will  not  be  ordered  to  pay  it 
over.  Grossmuck  v.  Richards,  2  Abh.  (iT.  0.),  59,  Su- 
preme Court. 

So  where  it  appears  that  the  third  person  would  incur 
a  risk  in  malving  the  payment,  the  order  should  not  be 
granted.  Hentz  v.  McGehie,  1  N.  Y.  Mo.  Law  Bull., 
p.  3,  Supreme  Ct.  Ch.,  1st  Judicial  Department,  Nov., 
18Y8. 

For  an  order  made  without  authority  is  no  protection 
to  the  third  person. 

Bernard  v.  Kobbe,  3  Daly,  373,  General  Term,  1S71. 

All  the  above  cited  decisions  were  made  before  the 
present  statute  on  supplementary  proceedings  went  into 
effect.     They  were]  made  under  the  former  Code. 
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Under  tlie  new  Code  this  claim  of  title  or  adverse  in- 
terest by  another  person,  it  seems,  must  amount  to  ' '  sub- 
stantially disputing  "  the  judgment  debtor's  title  to  the 
property  and  his  right  to  the  possession  thereof;  and  this 
calls  upon  the  judge  for  a  judicial  determination.  If  he 
orders  personal  property  to  be  delivered  to  a  sheriff  or 
receiver,  his  order  is  not  without  jurisdiction,  although 
it  may  be  erroneous  ;  provided  he  has  jurisdiction  of  the 
party  and  the  general  question. 

The  claim  of  interest  in  the  propertj'  mentioned  in 
§  299  of  the  former  Code  was  held  to  mean  not  a  mere 
verbal  assertion  of  claim,  independent  of  facts  proven, 
but  an  assertion,  supported  by  facts  which  show  that  a 
substantial  question  can  be  made  to  be  submitted  for  ad- 
judication. Mosier  v.  Lees,  Daily  Register,  Aug.  24, 
1878,  ISr.  Y.  Superior  Court,  Sp.  T.;  BHss'  N.  Y.  Anno- 
tated Code,  vol.  2,  p.  634. 

This  decision  is  as  fully  applicable  to  the  present  state 
of  the  law  as  it  was  when  made.  Contra,  Schrauth  v. 
The  Dry  Dock  Savings  Bank,  20  Alb.  L.  J.,  197,  N.  Y. 
Common  Pleas,  General  Term. 

Mortgaged  Property. 

The  personal  property  of  the  judgment  debtor  was 
subject  to  a  demand  mortgage,  and  subsequently  to  the 
entry  of  the  order  appointing  a  receiver  in  supplementary 
proceedings,  and  before  the  receiver  made  a  demand  of 
the  debtor  for  the  property,  the  sheriff  levied  upon  it 
under  an  execution  issued  in  favor  of  a  third  party, 
which  levy  was  in  force  when  the  receiver  made  his  de- 
mand. The  judge  who  appointed  the  receiver  had 
ordered  the  debtor  to  deliver  this  property  to  the  re- 
ceiver, after  such  levy.  It  was  held  by  Daly,  Ch.  J., 
that  this  order  of  the  judge  was  wrong,  because  the 
mortgagee  was  not  a  party  to  the  proceedings,  and  she 
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could  not  be  divested  of  her  title  to  the  property  therein. 
And  also  held,  that  after  the  levy  by  the  sherifE 
in  favor  of  another  creditor,  the  property  was  not 
in  the  debtor's  custody,  but  in  that  of  the  sherifE,  and  the 
debtor  could  not  therefore  be  punished  for  not  deliver- 
ing up  the  property  in  pursuance  of  the  order  of  the 
judge.  The  receiver  must  bring  an  action.  Griswold 
v.  Tompkins,  ^  Daly,  214,  General  Term.  Robinson 
and  Larremore,  J  J. ,  concurred  in  the  result.  But  when 
the  mortgageor  of  personal  property  has  the  right  to  the 
possession  and  use  thereof  for  a  definite  time,  the 
property  may  be  seized  by  the  sheriff  and  the  interest  of 
the  mortgageor  sold  under  execution. 

Hull-y.  Comley,  lY  if.  T.,  202. 

Saul  V.  Kruger,  9  How.,  569,  N.  T.  Superior  Court. 

Hall  v.  Samson,  19  Hoio.,'^%1,  Supreme  Ct.,  General 
Term. 

In  Buttes  v.  Hipp,  3  Keyes,  210,  seemingly  to  the 
contrary,  the  mortgage  was  on  demand. 

It  then  seems  clear  that  the  judge  would,  in  such 
case  have  the  power  to  order  the  mortgageor  to  deliver 
the  property  to  a  sherifE  or  receiver,  to  be  sold  as  under 
execution. 

So  far  as  any  of  the  foregoing  decisions  hold  that  a 
judge  may  in  any  case  make  a  compulsory  order  and  re- 
quire a  debtor  of  the  judgment  debtor  to  pay  a  debt  due 
the  latter  upon  the  judgment,  they  are  overruled  in 
West  Side  Bank  v.  Pugsley,  47  N.  T.,  368,  and  super- 
seded by  §  2447  of  the  Code  of  Civil  Procedure. 

EfFect  of  the  Order. 

An  order  made  without  jurisdiction  of  the  person 
against  whom  it  is  made  and  of  the  subject-matter  to 
which  the  order  relates,  is  void  and  does  not  affect  him. 

An  order  requiring  a  debtor  of  the  judgment  debtor  to 


THE  EFFECT  OF  THE  ORDER.         125 

pay  liis  indebtedness  toward  the  satisfaction  of  the  judg- 
ment against  his  creditor  would  be  without  jurisdiction, 
and  a  non-compliance  therewith  wovild  not  subject  him 
to  punishment  as  for  contempt.  So  also  an  order  re- 
quiring the  judgment  debtor  to  pay  the  judgment  would 
be  void  unless  the  command  were  imposed  as  a  penalty 
for  some  misconduct  amounting  to  a  contempt,  of  which 
he  -^vould  have  to  be  duly  convicted. 

But  if  the  court  or  judge  has  jurisdiction  of  the  person 
proceeded  against,  and  the  subject-matter,  and  makes  an 
order,  it  must  be  obeyed  if  possible.  If  it  is  erroneous 
or  improper,  it  is  still  jurisdictional  and  must  be  obeyed. 
The  only  escape  from  it  is  by  procuring  its  reversal  or 
vacation. 

The  above  is  the  result  of  the  numerous  decisions  made 
under  the  head  of  orders  requiring  the  payment  of  money 
and  delivery  of  personal  property  toward  the  satisfaction 
of  judgments  in  the  course  of  supplementary  proceedings. 

tinder  §  2-ii7  (see  Hunt  v.  Hunt,  72  ]V.  T.,  217) 
of  the  Code  of  Civil  Procedure,  the  order  requiring  the 
payment  of  a  specific  sum  of  money,  or  the  delivery  of 
personal  property,  toward  the  satisfaction  of  a  judgment, 
is  a  judicial  determination.  Evidence  is  to  be  produced, 
facts  are  to  appear,  and  the  judge  is  to  decide  upon  the 
effect  of  such  facts. 

If,  for  example,  the  judgment  debtor's  title  to  the 
property,  or  his  right  to  the  possession  thereof,  is  disputed, 
he  is  to  determine  whether  it  is  a  substantial  dispute  or 
not.  If  the  property  is  claimed  to  be  exempt,  he  is  to 
determine  from  the  facts  adduced  whether  a  substantial 
question  on  such  claim  is  made,  to  be  submitted  for  adju- 
dication in  an  ordinary  action.  See  Mosier  v.  Lees,  supra. 
Hence,  no  such  order  is  without  jurisdiction  or  void.  It 
may  be  erroneous,  and  would  be  reversed  on  appeal  or 
set  aside  on  a  review  ;  but  while  it  remains,  it  is  binding. 
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When  it  is  said  in  various  cases  that  where  the  Judg- 
ment debtor's  title  to  the  property  is  disputed,  or  a  third 
person  claims  an  interest  therein,  etc.,  the  judge  has  no 
power  to  make  or  cannot  make  the  order  for  its  applica- 
tion upon  the  judgment,  it  is  not  meant  that  such  order 
would  be  without  jurisdiction  ;  it  is  only  meant  that  such 
order  would  be  erroneous  ;  provided  always  that  the 
judge  has  jurisdiction  of  the  party  and  of  the  subject 
matter  or  general  question. 

Such  as  above  stated  is  the  effect  of  an  order  of  this 
kind,  not  only  as  against  a  formal  party  to  the  proceed- 
ing, but  as  against  any  person  who  comes  in,  obtains  the  • 
opportunity  to  be  heard,  and  is  heard  on  the  motion 
which  results  in  granting  the  order.  Jay  v.  Der-J-root,  2 
Hun,  206,  General  Term,  1st  Jud.  Department,  Gould  v. 
Root,  4  Hill,  554  ;  see  Porter  v.  Purdy,  29  N.  T.,  106  ; 
3  Wend,  42. 

In  Roy  V.  Baucus,  43  Barb.,  310,  it  appeared  that 
proceedings  had  been  taken  against  the  defendant  as  a 
third  person,  to  reach  a  specific  sum  of  money  in  his 
hands,  said  to  belong  to  the  judgment  debtor.  This  person 
knew  that  the  plaintiff  claimed  this  money  by  assignment 
for  ad  vanees  made  to  the  judgment  debtor,  and  the  tes- 
timony disclosed  that  fact  to  the  judge.  Notwithstanding, 
the  order  was  made  requiring  the  defendant  to  pay  this 
money  to  the  judgment  creditor,  which  he  did.  Held, 
the  order  was  erroneous,  and  did  not  protect  the  defend- 
ant in  complying  therewith  as  against  the  plaintiff  ;  he 
should  have  seen  that  the  order  was  reviewed  or  re- 
versed ;  he  obeyed  it  at  his  peril.  So  also,  where  after 
the  service  of  a  summons  and  complaint  in  an  action 
iipon  a  person  to  reach  specific  money  in  his  hands, 
belonging  to  the  plaintiff,  he  paid  it  to  a  creditor  of 
the  latter  in  proceedings  supplementary  to  execution, 
without  notice  to  the  plaintiff  ;  held,  this  payment  was 
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no  defence  to  the  action.  Waldheimer  v.  Bender,  36 
How.,  181,  General  Term,  Supreme  Ct.  But  this 
decision  is  practically  overruled  by  Gibson  v.  Haggerty, 
37  i\^.   Y.,  555. 

In  Schrauth  v.  The  Dry  Dock  Savings  Bank,  8  Daly, 
106  siip/'u,  the  defendant  knew  that  the  plaintiff  claimed 
to  own  the  money  on  deposit  with  it,  yet  the  Court  held, 
although  the  judge's  order  was  erroneous,  yet  it  pro- 
tected the  bank,  which  paid  the  deposit  to  the  judgment 
creditor  in  compliance  therewith  ;  because  plaintiff  was  a 
party  to  the  proceeding  in  which  the  order  was  made. 
The  General  Term  reversed  this  judgment,  holding  as  a 
fact  that  she  was  not  such  a  party.  S.  C.,  8  jY.  Y. 
Weekly  Digest,  417.  In  86  ]Sl.  Y.,  390  (<S.  C.)  it  is  also 
stated  that  she  was  not  such  a  party,  and  not  bound  by 
the  order. 

In  the  following  cases  the  Court  held  that  the  order 
was  without  jurisdiction,  because  the  statute  conferred 
no  power  on  the  judge  to  make  any  such  order.  Pro- 
ceedings under  chapter  361  of  the  laws  of  1867,  for  the 
collection  of  tax,  were  instituted  against  a  person  to 
collect  a  tax.  An  order  was  made  therein  by  the  judge, 
requiring  him  to  pay  the  tax  assessed  against  him,  within 
ten  days,  or  an  execution  should  issue  therefor.  He  paid 
the  same  in  obedience  to  such  order,  and  then  brought 
an  action  against  the  assessors  to  recover  back  the  money, 
or  the  damages  which  he  had  sustained,  he  claiming  that 
the  assessors  had  no  right  to  assess  him.  Held,  that  the 
order  was  unauthorized  ;  the  judge  had  no  power  to 
make  it,  and  therefore  the  payment  under  it  was  volun- 
tary, and  the  money  could  not  be  recovered  back  ;  and 
the  fact  that  the  action  is  for  damages  sustained  by  reason 
of  the  unlawful  assessment  does  not  help  the  plaintiff. 
Drake  v.  Shurtliff,  2i  Hun,  ¥22,  General  Term,  4th 
Jud.    Department;  Bailey  v.    Buell,    50    JV.     Y.,  662, 
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reversing  S.  C,  59  JBarh.,  158.  In  these  tax  cases  the 
judge  had  no  power  under  the  statute  to  make  such  an 
order,  and  on  that  ground  it  was  without  jurisdic- 
tion. 

If  the  order  is  made  in  proceedings  against  a  third 
person,  and  it  comes  to  his  knowledge  thereafter,  and 
before  lie  has  complied  with  it,  that  some  one  claims  title 
to  or  interest  in  the  money  or  property,  which  he  is 
required  to  apply  upon  the  judgment,  the  Court  will  on 
due  application  relieve  him  from  the  order. 

See  Beebe  v.  Kenyon,  3  Hun,  73  ;  S.  C,  5  Supreme 
Ct.  R.  {T.  &  C),  2Y1,  General  Term. 

No  bona  fide  owner  of  property  can  be  deprived  of  it 
by  an  order  of  a  judge  or  com't  in  any  case,  if  he  has 
not  been  guilty  of  laches  iu  regard  to  his  ownership. 
See  Gibson  v.  Haggerty,  37  N.  Y.,  655. 

But  a  judgment  creditor,  by  duly  commencing  pro- 
ceedings against  his  debtor,  acquires  a  lien  upon  all  the 
reachable  personal  property  of  the  latter,  and  by  com- 
mencing proceedings  in  like  manner  against  a  third 
person  he  obtains  a  lien  upon  the  personal  property  of 
the  judgment  debtor  then  in  the  hands  of  or  under  the 
control  of  such  third  person,  and  \ipon  the  debts  due 
by  him  to  such  debtor  ;  and  on  conducting  the  proceed- 
ing to  a  final  order  for  the  payment  or  application  of 
such  money  or  property  upon  the  judgment,  the  order 
reaches  back  to  the  commencement  of  the  proceedings 
and  cuts  off  all  judgment  creditors  in  junior  proceed- 
ings, and  all  transferees  of  such  property  or  debts  from 
the  judgment  debtor,  who  do  not  prove  that  they  are 
such  in  good  faith  and  for  a  valuable  consideration, 
and  that  the  person  paying  the  money  or  delivering 
over  the  property  had  actual  or  constructive  notice  of 
their  rights  at  the  time  of  complying  with  the  order. 

Where  no  such  notice  or  claim  appears  in  the  course 
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of  the  proceedings,  the  order  is  rightly  made.  But 
where  the  same  does  so  appear,  the  order  should  not 
be  made,  however  fraudulent  may  appear  the  transfer, 
but  the  creditor  must  proceed  through  a  receiver  to  re- 
cover such  debt  or  property  by  action.  If  the  order  is 
made,  notwithstanding  such  notice,  it  is  vahd  imtil  set 
aside,  against  the  party  so  ordered,  subject  only  to 
being  overruled  in  an  action  brought  by  the  trans- 
feree to  enforce  his  claim.  If  on  the  trial  of  such 
action  the  transferee  proves  notice  to  the  third  person 
of  his  rights  at  the  time  he  complied  with  the  order, 
whether  such  notice  actually  appeared  in  the  proceed- 
ings or  not,  in  addition  to  proving  good  faith  and  a 
valuable  consideration,  the  order  is  avoided,  otherwise 
not.  So  also  should  the  transferee  prove  that  the  judg- 
ment creditor  had  notice  of  his  rights  at  the  time  he 
obtained  the  order  for  the  application  of  the  money  or 
personal  property  upon  his  judgment ;  he  has  a  remedy 
against  such  creditor,  if  otherwise  entitled  to  recover. 
See  State  of  Michigan  v.  Phoenix  Bank,  33  If.  T.,  25  ; 
Fowler  v.  Lowenstein,  7  Lans.,  167;  and  perhaps  he 
has  a  remedy  even  if  he  proves  such  notice  to  the 
judgment  creditor  before  the  money  or  the  proceeds  of 
the  personal  property  reach  him.  He  no  doubt  can 
reach  the  money  or  property  while  yet  iu  the  hands  of 
the  sheriff  or  receiver.  No  notice  need  be  given  to 
the  judgment  debtor  of  the  proceedings  against  the  third 
person,  or  of  an  application  for  the  order  of  payment  or 
delivery  of  property.  As  to  these  propositions,  see  §§ 
2446,  2447,  and  2469  of  the  Code  of  Cwil  Procedure; 
Gibson  v.  Haggerty,  37  W.  Y.,  555;  Lynch  v.  John- 
son, 48  N.  Y.,  27,  affirming  S.  C,  iQ  Barb.,  56  5 
Bishop  V.  Garcia,  14  Abb.  {JV.  S.),  69,  JST.  Y.  Superior 
Court,  Sp.  T. ;  and  other  cases  cited  in  this  section. 
But  when  the  judge  does  not  make  this  order,  or  it  is 
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set  aside  because  an  adverse  claim  is  made  to  the  money 
or  other^personal  property,  the  only  way  for  the  judg- 
ment creditor  to  preserve  the  lien  of  his  proceedings  is 
to  have  a  receiver  appointed  who  will  be  able  to  work 
out  this  lien  by  an  action.  If  he  discontinues  his  pro- 
ceedings and  himself  brings  a  creditor's  action,  he  will 
lose  his  lien  and  the  vantage-ground  which  his  proceed- 
ings gave  him.  ...  No  action  can  be  maintained  upon 
an  order  requiring  a  third  person  to  pay  to  the  judgment 
creditor  a  sum  of  money  which  he  admits  he  owes  to 
the  judgment  debtor,  and  to  which  he  has  no  offset  or 
defence  upon  his  refusal  to  comply  therewith. 

Potter  V.  Connah,  13  Ahl.,  118,  N".  Y.  Common 
Pleas,  Genera]  Term,  October,  1861.  Such  an  order  is  a 
nullity  for  every  purpose. 

Notice. 

The  giving  of  notice,  and  how  and  to  whom,  is  wholly 
in'the  discretion  of  the  judge.  §  2117  of  Code  ;  "Ward 
V.  Beebe,  17  AUb.,  1.  The  notice  is  solely  a  precaution- 
ary measure;  it  establishes  or  determines  no  rights.  The 
claimant  of  the  property  or  of  an  interest  therein,  if  he 
is  not  a  party  to  the  proceeding,  is  not  bound  to  appear 
on  the  motion  to  have  it  applied  upon  the  judgment ;  and 
if  the  judge,  whether  upon  or  without  notice  to  the 
claimant,  makes  an  unauthorized  order,  the  latter  is  not 
affected  thereby. 

Gibson  v.  Haggerty,  37  N.  Y.,  555  ;  Griswold  v. 
Tompkins,  7  Bali/,  211.  Schrauth  v.  The  Dry  Dock 
Savings  Bank,  86  ^N.   T.,  390. 

However,  the  notice  is  a  wise  precaution  ;  it  will  save 
much  hardship  and  litigation,  and  should  be  given  in 
every  case  where  an  outstanding  claim  appears.  This 
provision  contemplates  notice  to  any  and  every  person 
who  has,  or  is  said  to  have  a  claim  to  or  interest  in  the 
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property  sought  to  be  reached.  See  Waldheim  v. 
Bender,  36  Boio.,  181,  General  Term,  Supreme  Ct.,  1st 
District. 


SECTION    VI. 

Duty  and  Dower  of  the  Sheriff,  &c. 

§  2-148.  "  If  the  sheriff,  to  whom  money  is  paid  or 
other  property  is  dehvered,  pursuant  to  an  order  made 
as  prescribed  in  either  of  the  last  two  sections,  does  not, 
then  hold  an  execution  upon  the  judgment  against  the- 
property  of  the  judgment  debtor,  he  has  the  same  rights, 
and  powers,  and  is  subject  to  the  same  duties  and  liabili- 
ties, with  respect  to  the  money  or  property,  as  if  the: 
money  had  been  collected,  or  the  property  had  been 
levied  upon  by  him,  by  virtue  of  such  an  execution  :  ex- 
cept as  otherwise  prescribed  in  the  next  section. ' ' 

This  is  a  new  provision  ;  and  so  are  the  following 
§§  2449  and  2450. 

§  2449.  "  After  a  receiver  has  been  appointed,  or  a 
receivership  has  been  extended  to  the  special  proceeding, 
the  judge  must,  by  order,  direct  the  sheriff  to  pay  the 
money,  or  the  proceeds  of  the  property,  deducting  his 
fees,  to  the  receiver  ;  or,  if  the  case  so  requires,  to  deliver 
to  the  receiver  the  property  in  his  hands.  But  if  it  ap- 
pears, to  the  satisfaction  of  the  jiidge,  that  an  order  ap- 
pointing a  receiver,  or  extending  a  receivership,  is  not 
necessary,  he  may,  by  an  order  reciting  that  fact,  direct 
the  sheriff  to  apply  the  money  so  paid,  or  the  proceeds 
of  the  property  so  delivered,  upon  an  execution  in  favor 
of  the  judgment  creditor,  issued  either  before  or  after 
the  payment  or  dehvery  to  the  sheriff. " 

§  2450.  ' '  Where  money  is  paid  or  property  is  delivered , 
as  prescribed  in  the  last  four  sections,  and  afterwards  the 
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special  proceeding  is  discontinued  or  dismissed,  or  the 
judgment  is  satisfied  without  resorting  to  that  money 
or  property,  or  a  balance  of  the  money,  or  of  the  pro- 
ceeds of  the  property,  or  a  part  of  the  property,  remains 
in  the  sheriff's  or  the  receiver's  hands,  after  satisfying 
the  judgment,  and  the  costs  and  expenses  of  the  special 
proceeding,  the  judge  must  make  an  order,  directing 
the  sheriff  or  receiver  to  pay  the  money  or  dehver  the 
property  so  remaining  in  his  hands,  to  the  judgment 
debtor,  or  to  such  other  person  as  appears  to  be  entitled 
thereto,  upon  payment  of  his  fees  and  all  other  sums 
legally  chargeable  against  the  same. ' ' 
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CHAPTER  Y. 

THE    EECEIVEE. 

Section  1.  When  and  liow  a  receiver  may  be  appointed. 

"        2.  Notice  to  other  creditors. 

"        3.  Only  one  receiver.     Former  receivership  extended. 

"        4.  When  property  is  vested  in  the  receiver. 

"        5.  How  receiver's  title  to  personal  property  extended  by  re- 
lation. 

"        6.  Receivers  subject  to  the  control  of  the  Court. 

"        7.  Nature  of  the  receiver's  office.    His  rights  and  duties. 

"        8.  Actions  by  the  receiver. 

SECTION   I. 

When  and  how  a  Receiver  may  5e  Appointed. 

§2464.  "  At  any  time  after  making  an  order  requir- 
ing the  judgment  debtor,  or  any  other  person,  to  attend 
and  be  examined,  or  issuing  a  warrant,  as  prescribed  in 
article  first  of  this  title,  the  judge  to  whom  the  order  or 
warrant  is  returnable  may  make  an  order  appointing  a 
receiver  of  the  property  of  the  judgment  debtor. 

At  least  two  days'  notice  of  the  application  for  the 
order  appointing  a  receiver  must  be  given  personally  to 
the  judgment  debtor,  unless  the  judge  is  satisfied  that  he 
cannot  with  reasonable  diligence  be  found  within  the 
State;  in  which  case  the  order  must  recite  that  fact,  and 
may  dispense  with  notice,  or  may  direct  a  notice  to  be 
given  in  any  manner  which  the  judge  thinks  proper. 
But  where  the  order  to  attend  and  be  examined,  or  the 
warrant,  has  been  served  upon  the  judgment  debtor,  a 
receiver  may  be  appointed  upon  the  return  day  thereof, 
or  at  the  close  of  the  examination,  without  further  notice 
to  him." 
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§§  2464-2467,  being  the  whole  of  article  2d,  of  title  12, 
of  chapter  17,  of  the  Code  of  Civil  Procedure,  include 
the  various  provisions  of  §  298  of  the  former  Code,  and 
to  that  extent  are  substantiallj'  the  same  therewith. 

For  decisions  on  appointments  of  receivers  prior  to 
June,  1866,  see  Riddle's  Supplementary  Proceedings,  p. 
130,  &c. 

When  Appointed. 

In  every  case  where  a  debt  or  other  personal  property 
cannot  be  applied  by  order  upon  the  judgment  because 
of  an  adverse  claim  of  title  or  interest,  or  possession,  (fee, 
it  is  proper  to  appoint  a  receiver  to,  bring  an  action  and 
test  such  adverse  claims,  or  to  recover  such  debt.  So 
when  the  judgment  debtor  has  an  equitable  right  or  in- 
terest in  property,  like  the  equity  of  redemption  after  for- 
feiture of  title  to  mortgaged  chattels,  a  receiver  should  be 
appointed  to  reach  this  interest. 

Burraclough  v.  Poolman,  3  Daly,  236. 

In  short,  a  receiver  may  be  appointed  in  any  proceeding 
where  property  applicable  upon  the  judgment  is  dis- 
covered, but  which  cannot  be  so  applied  by  order  under 
§  2447  of  Code,  except  where  the  only  property  discovered 
is  real  estate,  the  legal  title  to  which  is  in  the  judgment 
debtor,  see  j)ost.  He  may  also  be  appointed  in  pro- 
ceedings against  a  foreign  corporation,  upon  a  judgment 
recovered  against  it  in  personam,  although  the  better 
practice  would  be  to  have  the  appointment  made  in  a 
creditor's  action.  The  way  by  motion  on  affidavits  is  at 
most  an  irregularity  only. 

DeBemer  v.  Drew,  57  Barh.,  438  ;  S.  C,  39  Hotc., 
466,  General  Term,  4th  Judicial  Department.  Here 
the  motion  was  made  in  the  original  action  for  a  receiver 
of  the  company's  assets  in  this  State,  and  the  notice  of 
the  motion  was  served  on  the  company's  attorney.   But  a 
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third  person  when  sued  cannot  object  to  the  regularity  of 
appointment,  when  the  judgment  debtor  has  waived  the 
irregularity.  The  third  person  is  protected  in  such  case 
in  paying  or  settling  with  the  receiver.  Tyler  v.  Wilhs, 
33  BarJj.,  327:  S.  C.  as  Tylers.  Whitney,  12  J.55.,  465, 
General  Term. 

But  he  is  not  appointed  when  the  only  property  dis- 
covered is  a  freehold  estate,  and  it  does  not  appear  that 
an  execution  was  issued  and  returned,  since  the  judgment 
debtor  acquired  such  property  ;  for  the  intent  of  the  Code 
is  to  give  this  summary  remedy  only  after  the  legal  rem- 
edy has  been  exhausted,  and  the  appointment  of  a  receiver 
would  deprive  the  debtor  of  his  statutory  right  to  redeem 
the  property  within  one  year  after  its  sale  under  exe- 
cution. 

Bunn  V.  Daly,  24  Hun,  520  ;  S.  C,  12  N.  Y. 
WeeMy  Digest,  395,  General  Term,  2d  Judicial  De- 
partment;  Tinkey  I'.  Langdon,  13  iV.  Y.  WeeMy  Digest, 
384,  Supreme  Court,  General  Term. 

In  a  creditor's  suit  the  receiver  was  not  allowed  to  sell 
real  estate  when  it  was  bound  by  the  judgment  and  no 
impediment  to  taking  it  upon  execution  existed.  Petition 
of  Englehart,  1  Sheldon  (Buffalo  Superior  Coiirt), 
514.  The  Court  of  Chancery  in  such  case  would  not 
allow  the  receiver  to  sell  the  property,  but  an  execution 
would  have  to  be  issued  in  order  to  preserve  to  the  judg- 
ment debtor  his  right  of  redemption  within  the  year  ;  and 
now,  since  the  statute  vests  the  title  to  such  real  property 
in  the  I'eceiver  without  the  intervention  of  the  Court  or 
judge,  what  is  the  course  to  be  pursued  when  among  the 
debtor's  assets  there  is  real  property  reachable  by  exe- 
cutions? In  Tinkey  v.  Langdon,  stqjra,  the  Court  re- 
versed an  order  requiring  the  judgment  debtor  to  sur- 
render his  real  estate  to  the  receiver,  and  said  the  latter 
"  ought  not  to  take  a  legal  title  of  land  from  a  debtor  to 
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be  sold  absolutely  and  without  the  right  of  redemption 
as  provided  by  law. ' '  So  also,  if  it  is  clear  from  the 
examination  that  the  property  discovered  is  exempt  by 
law,  no  receiver  should  be  appointed. 

Colton  V.  Bigelow,  il  ]V.  J.,  266. 

Under  the  old  Code  there  was  a  diversity  of  opinion 
as  to  whether  or  not  a  receiver  could  be  appointed  in 
proceedings  merely  against  a  third  person,  or  in  proceed- 
ings before  the  return  of  execution.  The  New  York 
Superior  Court,  General  Term,  decided  that  no  receiver 
could  be  appointed  in  proceedings  against  a  third  per- 
son before  the  return  of  execution,  because  until  such 
return  the  creditor  had  not  exhausted  his  remedy  at  law, 
which  he  was  bound  to  do,  as  was  required  to  be  done 
before  a  creditor's  bill  could  be  filed;  nor  could  he  be 
appointed  in  proceedings  merely  against  a  third  person. 

Holbrook  v.  Orgler,  8  J.  (&  Sp.  (40  N.  Y.  Superior 
a.),  33  ;  S.  C,  49  How.,  289  ;  and  1  W.  Y.  WeeUy 
Digest,  3. 

The  General  Term  of  the  New  York  Court  of  Com- 
mon Pleas  held  that  no  receiver  could  be  appointed  in 
proceedings  taken  before  return  of  execution.  Darrow 
V.  Lee,  16  AU.,  215. 

In  Andrews  v.  Glenville  "Woollen  Co.,  11  Abb. 
{N.  S.),  78,  Supreme  Ct.,  Sp.  T.,  it  was  held  that  no 
receiver  could  be  appointed  in  proceedings  against  a 
third  person,  nor  of  particular  debts  or  of  a  specified 
part  or  article  of  the  debtor's  property. 

See  Geary  v.  Geary,  63  JSf.  Y.,  252;  McCartney  i). 
Bostwick,  32  iY.  Y.,  53;  and  Millers.  Miller,  7  Hun,  208, 
as  to  the  necessity  of  exhausting  the  legal  remedy  be- 
fore resorting  to  equity.  On  the  contrary,  in  the  Union 
Bank  of  Troy  v.  Sargent,  153  Biii'l.,  422;  S.  C,  35 
How.,  87,  it  was  held  that  a  receiver  coiild  be  appointed 
in  proceedings  before  return  of  execution. 
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And  see  Tillotson  v.  Walcott,  48  JST.  T.,  188.  But 
§  2464  settles  this  point,  and  authorizes  the  appointment 
of  a  receiver  in  any  of  these  proceedings,  in  proceed- 
ings before  the  return  of  execution,  and  in  proceedings 
only  against  third  persons,  under  §  2441  of  Code,  as 
well  as  in  proceedings  against  the  judgment  debtor  after 
return  of  execution  against  property. 

How  Appointed. 

This  section  2464  contemplates  personal  notice  to  the 
judgment  debtor  in  all  practicable  cases  ;  and  where  such 
notice  cannot  be  given,  that  fact  is  to  be  recited  in  the 
order  appointing  the  receiver.  This  rule  holds  in  pro- 
ceedings against  a  third  person.  Morgan  v.  Von  Kohn- 
stamm,  60  Row.,  161 ;  S.  C,  11  N.  T.  Weekly  Digest, 
141,  N.  Y.  Common  Pleas,  General  Term.  It  holds, 
although  the  judgment  debtor  is  a  non-resident  of  the 
State.  Whitney  v.  Welch,  2  AUt.  {N.  C),  442  ;  S.  C, 
5  iV  Y.  Weekly  Digest,  l^Q.  Under  the  former  Code 
the  judgment  debtor  was  entitled  to  notice.  Clark  v. 
Savage,  5  N.  Y.  Weekly  Digest,  193,  Supreme  Ct., 
General  Term  ;  Andrews  v.  The  Glenville  Woollen  Co. , 
11  AU.  {N.  S.),  78  ;  Vanderburgh  v.  Gaylord,  7  N.  Y. 

Weekly  Digest,  136. 

The  notice  must  be  a  written  one.  Where  the  ex- 
amination was  had  before  a  referee,  and  at  the  close 
thereof  a  verbal  notice  was  given  to  the  debtor  of  an 
application  to  the  judge  for  a  receiver,  it  was  held  this 
was  insufficient ;  the  judgment  debtor  was  entitled  to 
written  notice  of  the  application. 

Ashley  v.  Turner,   22  Hun,  226;  S.   C,   10  N.   Y. 

Weekly  Digest,   4:4:4:,   General    Term,   3d  Judicial  De- 
pai'tment. 

But  when  the  order  to  attend  for  examination  or  the 
warrant  was  served  on  the  judgment  debtor,  a  receiver 


138 


IRREGULARITY   IN   APPOINTMENT. 


may  be  appointed  on  the  return  day  or  at  the  close  of 
the  examination,  without  further  notices. 

The  judgment  debtor  is  then  present.  §  2464  of  Code  ; 
Ashley  v.  Turner,  stipra.  So,  if  he  makes  default  and 
fails  to  appear  on  the  return  day  for  his  examination,  and 
a  motion  for  a  receiver  is  made  on  other  evidence— 
the  examination  of  witnesses,  for  instance — the  appoint- 
ment m.ay  be  made  without  further  notice  to  the  judg- 
ment debtor.  Colton  v.  Bigelow,  41  iV.  J.,  266.  And 
this  right  seems  clear  from  the  section  (2464),  and  is 
authorized  by  the  practice.  It  also  conforms  with  the 
practice  in  the  appointment  of  receivers  in  actions. 
See  §  Y14  of  Code. 

Irregularity  in  Appointment. 

A  third  person  when  sued  cannot  object  to  the  regu- 
larity of  the  receiver's  appointment  when  the  judgment 
debtor  has  waived  the  objection  and  consented  to  the 
appointment.  Tyler  v.  Willis,  33  Barb.,  2,21  ;  S.  C, 
sub  nom.  ;  Tyler 'y.  Whitney,  12^55.,  465  ;  Underwood 
v.  Sutcliffe,  10  Hun,  453,  reversed  in  Y7  iV.  T.,  58, 
but  not  on  this  point ;  Maguire  v.  Potter,  lY  Hun,  403  ; 
Hobart  v  Frost,  5  Duer,  672. 

The  order  is  a  chamber  order,  and  is  filed  with  the 
county  clerk.  See  Ball  v.  Goodenough,  3Y  How.,  479, 
JSr.  T.  Superior  Court,  Sp.  T.  When  the  title  or  the 
right  of  possession  to  the  property  is  in  dispute,  the  order 
should  simply  appoint  the  receiver  ;  it  should  not  direct 
him  to  take  possession  of  the  property  or  collect  money 
in  which  it  is  claimed  that  the  debtor  has  no  interest ; 
for  the  judge  cannot  adjudicate  the  receiver's  right  to 
the  money.  Manice  v.  Smith,  5  N.  Y.  Weekly  Digest, 
255,  Supreme  Court,  General  Term,  1st  Judicial  De- 
partment. See  Tinkey  v.  Langdon,  13  JV.  Y.  WeeMy 
Digest,  384,  Supreme  Court,  General  Term. 
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Who  may  be  Receiver. 

The  judgment  creditor  may  be  appointed  the  receiver, 
"but  a  non-resident  cannot  be  appointed.  Chamberlain  y. 
Greenleaf,  4  Abh.  (iT.  C),  92.  No  person  holding  the 
office  of  clerk,  deputy  clerk,  special  deputy  clerk,  or 
assistant  in  the  clerk' s  office  of  a  court  of  record  or  of 
the  Surrogate's  Court,  within  either  of  the  counties  of 
New  York  or  Kings,  can  be  appointed  receiver,  except 
by  the  written  consent  of  all  the  parties  to  the  proceed- 
ings who  have  appeared.     See  §  90  of  Code. 

Heceiver's  Bond. 

§  715  of  the  Code  of  Civil  Procedure  prescribes  the 
kind  and  character  of  the  bond  which  the  receiver  must 
execute  and  iile.  The  judge  adjudicates  upon  the  suffi- 
ciency of  the  bond  and  the  sureties,  although  the  re- 
ceiver is  subject  to  the  control  of  the  Court  after  the  ap- 
pointment is  completed. 

§  810  of  Code  requires  the  bond  to  be  acknowledged 
or  proved  and  certiiied  in  like  manner  as  a  deed  to  be 
recorded.  And  see  further,  §§  811,  81'2  and  813  of  Code, 
as  to  the  manner  of  executing  the  bond  and  the  sureties 
thereto.  §  815  of  Code  provides  that  the  bond  shall  con- 
tinue in  force  after  the  substitution  of  a  new  party  or 
any  other  change  of  parties,  iSzc. 

When  the  bond  is  not  under  seal,  it  is  irregulai' ;  hut 
only  the  judgment  debtor  can  take  advantage  of  the 
irregularity. 

Morgan  v.  Potter,  17  Htin,  403,  General  Term,  4th 
Judicial  Department ;  also  Underwood  v.  SutclifEe,  10 
mm,  453  ;  Tyler  r.  WiUis,  33  Barb.,  327;  S.  C,  12 
A.bh. ,  465.  But  where  the  order  appointing  the  receiv- 
er required  a  bond  with  sureties,  and  he  executed  a  bond 
vdth  only  one  suretj',  ^vithout  seals,  held,  upon  objection 
made  by  a  third  party,  that  no  title  to  the  property  of 
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tlie  judgment  debtor  passed  to  the  receiver,  and  lie  had 
no  authority  to  act  until  he  complied  with  the  order  ap- 
pointing him,  and  he  was  properly  nonsuited  in  an  action 
which  he  brought  as  receiver. 

Johnson  v.  Martin,  1  ]V.  Y.  Suprem.e  Court  {T.  &  G.) 
H.,  504,  General  Term,  4th  Judicial  Department.  The 
Court  in  Morgan  v.  Potter,  supra,  say  that  the  decision 
in  this  case  is  not  necessarily  in  conilict  with  that  in 
Johnson  v.  Martin,  supra,  because  the  objection  to  the 
defect  in  the  bond  in  the  latter  may  have  been  taken  by 
the  judgment  debtor,  and  the  receiver  may  have  obtained 
leave  to  sue,  which  he  did  not  do  in  Morgan  v.  Potter. 
These  decisions  were  made  under  the  old  Code.  This 
seems  a  very  delusive  foundation  on  which  to  base  a  dis- 
tinction. If  there  is  a  difference,  it  arises  out  of  the  or- 
ders and  the  bonds  given  thereunder.  In  one  case  the 
bond  was  without  seals.  That  was  its  only  defect.  In 
the  other  the  bond  did  not  substantially  comply  with 
the  order  under  which  it  was  executed. 

In  Underwood  v.  SutcliflEe,  10  Hun,  453  ;  S.  C. ,  4 
N.  Y.  Weekly  Digest,  387,  the  date  of  the  bond  was  prior 
to  the  appointment  of  the  receiver.  Held,  this  did  not 
affect  the  appointment,  and  the  bondsmen  could  not 
question  it,  because  the  bond  was  afterwards  acted  upon 
by  them. 

General  Term,  4tli  Judicial  Department. 

To  be  Filed. 

§  816  of  Code  requires  the  bond  to  be  filed  with  the 
clerk  of  the  Court. 

Where  Filed. 

It  is  nowhere  indicated  in  what  court  or  office  the  bond 
or  any  other  instrument  or  paper  in  these  special  pro- 
ceedings shall  be  filed,  except  the  order  of  receivership, 
and  that  must  be  filed  with   the   clerk  of   the   county 
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where  the  judgment-roll  in  the  action  is  filed,  &c.  It 
was  the  practice  under  the  former  Code  to  file  the  bond 
and  all  orders,  papers,  &c. ,  with  the  clei-k  of  the  Court, 
out  of  which  the  execution  -^vas  issued.  Although  no^r 
these  proceedings  are  independent  of  the  original  action, 
yet  it  seems  that  the  old  practice  in  this  resj^ect  should 
still  be  followed.  This  will  secure  a  unity  in  all  these 
remedies  taken  upon  the  same  judgment  which  would 
not  exist  if  the  records  in  each  proceeding  were  filed  with 
the  clerk  of  the  Court  of  which  the  judge  happens  to  be 
a  member. 

Filing  of  Examination,  &c. 

When  proceedings  have  been  instituted  against  tiie 
judgment  debtor  or  his  bailee,  &c.,  a  controversy  has 
arisen,  and  the  party  proceeded  against  has  acquired 
rights  therein  and  in  every  step  taken  and  everything 
done  in  the  proceeding,  as  mach  as  if  it  were  an  action, 
and  is  entitled  to  have  all  examinations,  orders  and  other 
papers  therein  made  matter  of  record,  as  in  an  action. 
Every  reason  that  can  be  urged  in  favor  of  filing  in  some 
public  office  a  pleading,  deposition,  or  other  proceeding 
in  an  action,  applies  with  equal  force  to  the  like  filing  of 
depositions,  orders,  &c.,  made  or  taken  in  these  proceed- 
ings, and  either  party  is  entitled  to  an  order  that  such 
examination,  &c. ,  be  filed. 


SECTION    II. 

Notice  to  other  Creditors. 


§2465.  "The  judge  must  ascertain,  if  practicable, 
by  the  oath  of  the  judgment  debtor  or  otherwise, 
whether  an  action,  specified  in  article  first  of  title  fourth 
of  chapter  fifteenth  of  this  Act,  or  a  special  proceeding 
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instituted  as  prescribed  in  article  first  of  this  title,  is 
pending  against  the  judgment  debtor.  If  either  is  pend- 
ing, and  a  receiver  has  not  been  appointed  therein, 
notice  of  the  application  for  the  appointment  of  a  re- 
ceiver, and  of  all  the  subsequent  proceedings  respecting 
the  receivership,  must  be  given,  in  such  a  manner  as  the 
judge  directs,  to  the  judgment  creditor  prosecuting  it." 

This  section  includes  the  provision  in  §  298  of  the 
former  Code,  in  respect  to  notice  to  the  plaintiff  in  other 
like  proceeding  ;  but  it  goes  further,  and  requires  notice 
to  be  given  to  the  plaintiff  of  a  pending  judgment 
creditor's  action. 

See  further.  Riddle's  Suppleinentary  Proceedings,  p. 
138,  as  to  notice  to  third  persons. 

If  a  receiver  has  already  been  appointed,  and  the  ap- 
plication is  merely  that  his  receivership  be  extended  to 
the  proceeding  before  the  judge,  as  provided  for  in 
§  2466,  the  party  who  had  the  receiver  a^Jpointed  or  had 
his  receivership  already  extended,  needs  no  notice  of  the 
application,  because  he  has  no  adverse  interest. 


SECTION  in. 
Only  one  Receiver — Former  Heceivershij)  extended. 

§  2466.  ' '  Only  one  receiver  of  the  property  of  a  judg- 
ment debtor  shall  be  appointed.  Where  a  receiver  thereof 
has  already  been  appointed,  the  judge,  instead  of  mak- 
ing the  order  prescribed  in  the  last  section  but  one, 
must  make  an  order  extending  the  receivership  to  the 
special  proceeding  before  him.  Such  an  order  gives  to 
the  judgment  creditor  the  same  rights  as  if  a  receiver 
was  then  appointed  upon  his  application,  including  the 
right  to  apply  to  the  Court  to  control,  direct,  or  remove 
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the  receiver,  or  to  subordinate  the  proceedings  in  or  by 
which  the  receiver  was  appointed  to  those  taken  under 
the  judgment." 

See  Eiddle's  Swpplementary  Proceedings,  p.  139. 

When  there  are  several  proceedings  pending,  the 
proper  practice  is  to  appoint  the  receiver  in  the  first 
one,  especially  when  it  is  diligently  prosecuted. 

Kellogg  V.  Collar,  47  Wis.,  649. 

Order  to  be  Filed  and  Recorded. 

§  2467.  "  An  order  appointing  a  receiver  or  extend- 
ing a  receivership  must  be  filed  in  the  office  of  the  clerk 
of  the  county  wherein  the  judgment-roll  in  the  action  is 
filed  ;  or,  if  the  special  proceeding  is  founded  upon  an  exe- 
cution'issued  out  of  a  court  other  than  that  in  which  the 
judgment  was  rendered,  in  the  office  of  the  clerk  of  the 
county  wherein  the  transcript  of  the  judgment  is  filed." 

See  Genner  v.  HejDbvirn,  13".  Y.  JIo.  Law  Bull.,  39, 
jS^.  Y.  Com.  Pleas  Ch. ;  Ball  c.  Goodenough,  37  How.^ 
479. 


SECTIOI^  IV. 

WTien  Property  is  vested  in  Peceiver. 

§  2468.  ' '  The  property  of  the  judgment  debtor  is  vest- 
ed in  a  receiver,  who  has  duly  qualified,  from  the  time  of 
filing  the  order  appointing  him  or  extending  his  receiver- 
ship, as  the  case  may  be,  subject  to  the  following  excep- 
tions : 

"  1.  Eeal  property  is  vested  in  the  receiver  only  from 
the  time  when  the  order  or  a  certified  copy  there- 
of, as  the  case  may  be,  is  filed  with  the  clerk  of  the 
county  where  it  is  situated. 

"  2.   Where  the  judgment  debtor,  at  the  time  when 
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the  order  is  filed,  resides  in  another  county  of  the  State, 
his  personal  property  is  vested  in  the  receiver  only 
from  the  time  when  a  copy  of  the  order,  certified  by 
the  clerk  in  whose  office  it  is  recorded,  is  filed  with  the 
clerk  of  the  county  where  he  resides." 

This  section  contains  the  substance  of  the  j)rovisions 
of  §  298  of  the  former  Code  in  respect  to  vesting  the 
title  of  the  debtor's  property  in  the  receiver,  but  differs 
from  it  as  follows  :  it  does  not  require  a  certified  copy 
of  the  order  to  be  delivered  to  the  receiver  ;  and  to 
vest  real  property  in  him  it  simply  requires  that  the 
order  or  a  certified  copy  thereof  be  filed  with  the  clerk 
of  the  county-  where  it  is  situated  ;  and  to  vest  in  him 
personal  property  when  the  judgment  debtor  at  the  time 
of  filing  the  order  resides  in  another  county  of  the 
State,  a  certified  copy  thereof  must  be  filed  with  the 
clerk  of  the  county  where  he  resides,  and  in  each  case 
the  vesting  dates  only  from  the  time  of  thus  filing  the 
order  or  a  certified  copy  thereof. 

These  prerequisites  must  be  strictly  followed  to  vest 
the  title  to  the  property  in  the  receiver. 

See  further.  Riddle's  Stippleinentary  Proceedings,  p. 
141. 

This  section  clears  up  the  obscurity  which  to  some 
extent  still  hung  over  the  question  of  vesting  title  in  the 
receiver  at  the  time  this  part  of  the  Code  of  Ci^'il  Pro- 
cedure went  into  effect. 

Before  the  amendments  of  1862  and  1863  to  §  298  of 
the  former  Code,  it  was  held  that  the  receiver  became 
vested  with  the  judgment  debtor's  real  estate  only  by 
virtue  of  a  conveyance  to  him  by  the  debtor,  which  the 
Court  had  the  power  to  compel.  Mook  v.  Coats,  33 
Barh.,  498. 

But  since  those  amendments  all  the  decisions  on  this 
point,  except  one,  hold  that  the  receiver  is  vested  with 
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the  real  and  personal  property  of  the  judgment  debtor, 
without  aiiy  conveyance  or  assignment  to  him  by  the 
debtor. 

Manning  v.  Evans,  19  Jlun,  500  ;  S.  C,  9  JV.  Y. 
WeeUij  Digest,  311  ;  Wing  v.  Disse,  15  Hun,  190  ; 
Cooney^'.  Cooney,  'o^Barh.,  524  ;  Hayes  v.  Buckley,  53 
How.,  173.  To  the  contrary  is  Scott  -y.  Elmore,  10  Him, 
6S,  G-eneral  Term,  2d  Jud.  Department,  which  was 
decided  upon  the  authority  of  Mook  v.  Coats,  siixjra. 
But  as  this  last  case  was  decided  before  the  above 
amendments  went  into  eifect,  it  had  ceased  to  be  an 
authority  at  that  time.  This  is  a  singular  instance  of' 
judicial  oversight.  In  Tinkey  v.  Langdon,  60  How., 
180,  BocKES,  J.,  at  Special  Term  Supreme  Court,  ques- 
tioned a  county  judge's  power  to  order  a  judgment, 
debtor  to  make  a  conveyance. 

The  property  and  effects  of  the  debtor  vest  in  the  re- 
ceiver from  the  time  of  filing  and  recording  the  order  of 
appointment,  and  neither  a  court  nor  a  judge  can  there- 
after divest  him  by  a  mere  order  in  a  proceeding  to  which 
he  is  not  a  party.     Eogers  v.  Corning,  44  Barb.,  229. 

His  title  to  the  debtor's  real  estate  does  not  relate  back 
of  the  date  of  recording  his  order  of  receivership,  and 
his  grantee  only  acquires  the  title  which  the  debtor  had 
at  that  time.  The  Chautauqua  Co.  Bank  v.  White,  6 
N.  T.,  236  ;  Chautauqua  Co.  Bank  v.  Risley,  19 
N.  I".,  369.  In  a  creditor's  suit  under  the  old  chancery 
practice  a  formal  assignment,  by  the  judgment  debtor  to 
the  receiver,  was  held  not  to  be  necessary  to  vest  in 
him  the  personal  property.  The  giving  of  the  security 
vested  that  in  the  receiver.  The  Albany  City  Bank  v. 
Schermerhorn,  Clat^he,  Gh.  B,.,  297. 
Power  to  Compel  an  Assignment. 

In  some  cases  it  may  be  important  or  even  necessai'v 
that  the   judgment  debtor   execute   to  the   receiver  an 

io 
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assignment  or  conveyance  of  property  ;  as  when  such 
property  is  situated  beyond  the  jurisdiction  of  the  State. 
The  Court  has  power  to  compel  a  judgment  debtor  to 
execute  and  deliver  to  the  receiver  an  assignment  and 
conveyance  of  real  and  personal  property  or  specific 
portions  thereof,  whether  situated  in  this  State  or  not. 

In  Fenner  «.  Sanborn,  3Y  Barb.,  610,  and  Sickels  v. 
Hanly,  4  Abb.  {N.  0.),  231,  the  Court  at  General  Term 
held  that  the  judge  has  this  power  also,  but  the  following 
cases  deny  that  he  has  this  power.  The  People  v. 
Hubert,  5  Ho^v.,  416  ;  S.  C,  1  Code  E.  {If.  S.),  75  and 
9  JV.  Y.  Leg.  Obs.,  215,  Supreme  Ct.,  General  Term, 
1851;  Ten  Broeck  v.  Sloo,  2  Abb.,  231;  S.  C,  13 
How.,  28,  Sup.  Ct.  Ch. ;  Ball  v.  Goodenough,  37  Row., 
479,  N.  Y.  Superior  Ct.,  Sp.  T.,  axi.^  obiter.  In  Tinkey 
V.  Langdon,  60  IIoiu.,  180,  Supreme  Ct.,  Sp.  T.,  the 
justice  doubts  the  existence  of  this  authority,  saying 
"  there  is  a  serious  question  whether  the  county  judge  had 
any  power  to  order  the  conveyance  and  delivery  of  the 
property  by  the  debtor' '  to  the  receiver.  "  If  he  may  do 
this  the  right  and  power  must  be  found  in  some  statute, 
as  he  is  confined  to  the  exercise  of  statutory  authority." 
It  rests  in  the  Court  as  an  original  inherent  power,  without 
the  need  of  a  statute  expressly  conferring  it.  The  receiver 
is  vested  with  all  the  unexempted  property,  and  with 
every  right  and  interest  in  and  to  property  which  the 
judgment  debtor  had  at  the  time  the  proceedings  were 
instituted,  and  which  he  has,  or  the  substitute  thereof,  at 
the  time  the  vesting  takes  place,  according  to  the  pro- 
visions of  this  section.  In  McEwen  v.  Brewster,  19 
Hun,  337,  it  appeared  that  the  income  of  a  trust 
estate  in  the  hands  of  an  executor  had  been  verbally  trans- 
ferred to  the  judgment  debtor  for  a  fair  consideration,  with 
the  knowledge  and  acquiescence  of  the  executor ;  held, 
that  the  amount  of  this  income  then  in  the  hands  of  the 
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trustee  passed  to  the  receiver  of  tlie  judgment  debtor. 
This  is  a  General  Term  decision  of  the  2d  Jud.  De- 
partment, overruling  S.  C. ,  17  If un,  223. 

At  the  time  the  receiver  was  appointed,  the  judgment 
debtor  owned  a  note  for  $S(  >(  i ;  but  thereafter  he  received 
two  other  notes  from  the  same  maker,  for  $250  and 
$200  respectively,  and  then  destroyed  the  $800  note. 
Held,  the  $800  note  vested  in  the  receiver,  and  he  could 
enforce  its  payment,  notwithstanding  its  destruction  ; 
but  the  other  two  notes  did  not  vest  in  him. 

Thorn,  etc.,  v.  Fellows,  6  iV".  Y.  WeeUy  Digest,  473, 
Supreme  Ct.,  General  Term,  2d  Judicial  Department. 

"Where  personal  property  of  the  judgment  debtor  is 
mortgaged  and  in  possession  of  the  mortgagee,  the  re- 
ceiver acquires  merely  the  right  of  the  mortgageor  to 
have  it  on  payment  of  the  debt  due  the  mortgagee.  He 
cannot  maintain  a  replevin  suit  therefor  against  the  latter. 

Campbell  v.  Fish,  8  Duhj,  162,   General  Term. 

When  the  judgment  debtor  is  plaintiff  in  a  suit  and 
has  an  interest  in  its  further  prosecution,  the  receiver  is 
entitled  to  be  substituted  in  his  place  as  plaintiff,  and  if 
his  security  is  not  sufficient,  it  can  be  increased  before 
the  entry  of  the  order  of  substitution  as  plaintiff.  The 
Court  may  also  in  its  discretion  direct  that  the  order  of 
substitution  provide  that  the  receiver  shall  make  no 
change  of  attorney  of  record  for  the  plaintiff  without  ap- 
plication to  the  Court,  showing  satisfactory  cause  therefor. 

Matter  of  Wilds,  6  Abh.  {N.  C),  307. 

As  to  personal  property  or  a  debt  which  the  judgment 
debtor  owned  at  the  time  the  proceeding  was  instituted, 
but  which  he  transferred  or  collected  thereafter  and  be- 
fore the  appointment  of  the  receiver,  the  receiver,  not- 
withstanding, is  vested  therewith,  subject  only  to  the 
ability  of  the  transferee  to  prove  that  he  is  a  purchaser 
in  good  faith,  for  a  valuable  consideration,  and.  without 
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notice  of  the  proceeding  ;  or  the  ability  of  the  person 
paying  such  debt  to  prove  the  payment  thereof  in  good 
faith  and  without  notice.     §  2469  of  Code. 

But  as  to  property  which  the  judgment  debtor  had 
alienated  or  transferred  at  the  time  the  proceeding  was 
instituted,  so  that  the  legal  title  was  then  no  longer  in 
him,  the  receiver  only  acquires  the  right  and  power  to 
impeach  the  transfer  for  fraud  upon  the  creditor  whom 
he  represents. 

Exempt  Property. 

The  receiver  is  not  vested  with  property  of  the  judg- 
ment debtor,  exempt  by  law  from,  levy  and  sale  by 
virtue  of  an  execution.  See  §  2463  of  the  Code  of  Civil 
Procedure. 

lie  interferes  with  such  property  at  his  peril,  although 
the  order  of  receivership  appears  to  include  it.  The 
owner  thereof  is  not  bound  to  apply  to  the  Court  for  a 
modification  of  an  order  of  receivership  which  appears  to 
include  such  property,  or  do  anything  whatever  to  ena- 
ble him  to  enjoy  his  statutory  exemption.  Finnin  v. 
Malloy,  1  J.  s''Sp.  (33  JV.  T.  Superior  Ct.)  H.,  3S2, 
General  Term.  Such  order  will  not  be  construed  to  in- 
clude exempt  property,  nor  is  the  receiver  vested  with 
the  policy  of  insurance  on  exempt  property,  nor  can  he 
require  the  judgment  debtor  to  assign  it  to  him. 

Cooney  v.  Cooney ,  65  jBarb. ,  524.  But  the  court  in  this 
case  allowed  the  receiver  to  make  a  motion  to  be  made  a 
party  to  an  action  brought  by  the  jvidgment  debtor  on  the 
policy  against  the  insurance  company. 

The  judgment  debtor  has  for  a  reasonable  time 
a  right  to  the  money  paid  by  the  insurance  com- 
pany upon  exempt  furniture  destroyed  to  replace  the 
same  therewith,  if  he  has  not  used  other  means  for  that 
purpose. 
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Cooney  v.  Cooney,  siijjra.  Of  course,  if  he  used 
other  means  or  money  not  exempt,  to  replace  his  furni- 
ture with,  the  receiver  is  entitled  to  so  much  of  the  in- 
surance money  as  is  equal  to  the  sum  of  other  means 
used  to  replace  his  furniture. 

So  a  judgment,  recovered  for  converting  or  sell- 
ing exempt  property  on  execution,  does  not  vest 
in  the  receiver.  It  stands  for  and  Represents  the  ex- 
empt property.  "Where  the  receiver  collected  such 
a  judgment,  the  Court  on  motion  made  an  order  re- 
quiring him  to  pay  the  proceeds  to  the  judgment  debtor, 
and  the  Commission  of  Appeals  sustained  the  order. 
Tillotson  V.  Wolcott,  48  N.  T.,  188.  In  Finnin  v. 
Malloy,  IJ.  (&  Sp.  (33  iV.  Y.  Sujxrior  Court)  R.,  882, 
the  Court  said  the  judgment  debtor  has  the  right  to 
claim  exemption  for  any  portion  of  his  property  that  falls 
within  the  class  or  character  defined  by  the  statute  as 
exempt.  If  he  has  two  teanis  working  in  his  business,  he 
has  the  right  to  claim  either  as  exempt  and  say  :  "I 
claim  this  team  as  exempt  by  law  from  execution' ' ;  and 
the  property  so  designated  is  thereupon  protected  by  the 
statute.  So,  if  he  owns  several  articles  of  property  or 
animals  falling  within  the  statutory  description  of  exempt 
property,  but  greater  in  number  or  value  than  those  ex- 
empted by  the  statute,  he  may  claim  as  exempt  any 
number  or  portion  of  them  to  the  extent  or  value  speci- 
fied in  the  statute  ;  and  where  there  are  several  articles 
that  answer  to  the  descriptive  words  in  the  statute,  as 
working  tools  or  working  teams,  "  or  necessary  house- 
hold furniture,"  and  the  same  exceed  in  value  the  sum 
stated  in  the  statute,  he  has  the  right  to  separate  and 
divide  the  articles  and  break  up  the  combination  and 
retain  any  number  or  portion  of  the  same  whose  total 
value  does  not  exceed  the  statutory  sum.  If  he  has  two 
teams  working  in  his  business,  he  may  claim  either  as 
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exempt.     It  is  his  riglit  to  make  the  choice  and  desig- 
nation. 

Team. — It  was  also  held  in  this  case,  that  a  horse  or 
other  animal  trained  and  used  for  labor  and  serv^ice, 
when  it  constitutes  the  motive  power  to  accomplish  such 
labor  and  service,  is  a  team  according  to  the  popular  and 
statutory  meaning,  without  being  associated  or  used  with 
any  other  specified  article  of  property  ;  that  is,  the  labor- 
ing horse  is  of  itself  a  working  team. 

After  acquired  Property. 

Property  which  the  judgment'  debtor  acquired  after 
the  proceeding  was  instituted  does  not  pass  to  the  re- 
ceiver. Thorn  v.  Fellows,  5  N.  Y.  'Weekly  Digest,  473, 
Supreme  Court,  General  Term,  2d  Judicial  Department; 
Merritt  v.  Sawyer,  6  iV.  Y.  Suyreme  Court  (T.  &  C.) 
a.,  160,  General  Term,  1st  Judicial  Department;  Graff 
V.  Bennett,  25  How.,  470.  See  DuBois  v.  Cassidy, 
75  N.  Y,  298. 

Trust  Estate. 

The  beneficial  interest  of  the  jxidgment  debtor  in  the 
rents  and  profits  of  lands  and  in  the  income  of  personal 
property,  cannot  be  reached  by  a  receiver  appointed  in 
these  proceedings.  The  surplus  only  of  such  interest  above 
what  is  necessary  for  the  debtor's  support  can  be  sub- 
jected to  the  payment  of  his  debts,  and  that  can  only  be 
done  in  an  action  where  direct  issues  can  be  made  on  the 
amount  necessary  for  the  judgment  debtor's  siipport,  and 
all  persons  interested  can  be  made  parties. 

Manning  v.  Evans,  9  JV.  Y.  Weekly  Digest,  311, 
Supreme  Ct.,  General  Term,  4th  Jud.  Department  ; 
Campbell  v.  Foster,  35  N.  Y.,  361;  and  see  Graff  ^). 
Barnett,  31  N.  Y.,  9,  aA'g  S.  C,  2  Roht,  54;  Scott 
V.  ISTevius,  6  Duer,  672. 

Neither  can  the  receiver  maintain  an  action  to  enforce 
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the  trust  in  favor  of  creditors  declared  by  the  statute  on 
Uses  and  Trusts  in  Part  2,  eh.  1,  tit.  2,  art.  2,  §§  51  and 
52,  E.  S.  ;  becaiise  no  such  right  vests  in  hhn.  He 
derives  no  such  right  through  the  judgment  debtor,  who 
has  no  interest,  legal  or  equitable,  in  the  land  so  con- 
veyed. This  trust  does  not  result  to  the  creditors 
through  the  debtor,  but  directly  to  the  creditors  them- 
selves. 

Underwood  v.  Sutcliffe,  77  JV.  Y.,  58,  rev'g  S.  C, 
10  Hun,  453. 

The  sections  of  the  above-mentioned  statute  on  Uses 
and  Trusts  provide  that  where  a  grant  for  a  valuable 
consideration  shall  be  made  to  one  person,  and  the  con- 
sideration therefor  paid  by  another,  no  use  or  trust 
shall  result  in  favor  of  the  person  by  whom  such  payment 
shall  be  made,  etc.,  but  every  such  conveyance  shall  be 
presumed  fraudulent  as  against  the  creditors  at  that  time 
of  the  person  paying  the  consideration  ;  and  when  a 
fraudulent  intent  is  not  disproved,  a  trust  shall  result  in 
favor  of  such  creditors  to  the  extent  that  may  be  neces- 
sary to  satisfy  their  just  demands. 

The  argument  of  the  Court  of  Appeals  in  Underwood 
V.  Sutcliffe  supra,  against  the  receiver's  right  to  main- 
tain an  action  to  enforce  the  trust  declared  in  that 
statute,  is  equally  cogent  against  his  maintaining  an  action 
to  set  aside  a  fraudulent  transfer  of  property  made  by 
the  judgment  debtor  ;  for  as  between  the  parties,  such 
transfer  is  valid,  and  the  judgment  debtor  has  no  more 
interest,  legal  or  equitable,  in  the  property  transferred 
than  he  has  in  property  bought  and  paid  for  with  his 
money  when  the  conveyance  is  made  to  another  person. 
Porter  v.  "Wilhams,  9  N.  Y.,  142,  accords  to  the  re- 
ceiver the  power  to  impeach  an  assignment  of  property 
made  by  a  judgment  debtor  by  fraud,  on  the  ground 
that  he  represents  creditors  ;  that  is,  that  he  derives  his 
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power  to  impeach  such  transfers  of  property  from  credit- 
ors. An  inconsistency  in  the  reasoning  in  these  two  cases 
would  seem  to  exist.  However  that  may  be,  a  receiver 
has  now  the  right  by  statute  to  impeach,  on  behalf  of 
creditors,  a  fraudulent  transfer  of  property  made  by  a 
judgment  debtor.  See  chapter  314  of  session  laws  of  1858. 
The  receiver  has  no  such  title  that  he  can  bring  an 
action  for  the  partition  of  real  estate  of  which  the  judg- 
ment debtor  is  part  owner  or  in  which  he  is  interested. 
Du  Bois  V.  Cassidy,  5  iV.  T.  Weekly  Digest,  210, 
Supreme  Ct. ,  General  Term,  3d  Jud.  Department;  S. 
C.  affirmed,  75  iV.  Y.,  298,  and  8  W.  Y.  WeeUy 
Digest,  132  (but  the  Court  of  Appeals  did  not  decide  this 
question)  ;  Miller  v.  Levy,  14:  J.  d;  Sp.  (46  N'.  Y. 
Superior  Ct.  E.),  207;  S.  C,  10  JST.  Y.  WeeUy  Digest, 
326,  General  Term.  See  also  I'ayne  v.  Becker,  22  Hvn, 
28  to  the  contrary  is  Powelson  v.  Reeve,  2  If.  Y. 
WeeUy  Digest,  373,  Supreme  Ct.,  Sp.  T.,  2d  Jud.  De- 
partment, in  which  it  was  held  that  a  receiver  appointed 
in  these  proceedings  might  maintain  an  action  for  the 
partition  of  real  property  against  the  other  tenants  in 
common. 

Claim  against  an  Executor. 

The  receiver  of  an  executor  judgment  debtor  has  not 
such  an  interest  in  the  estate  of  the  deceased  as  will  en- 
title him  to  an  accounting  by  the  executor  in  a  Surro- 
gate's Court.  The  commissions  due  the  executor  from 
the  estate  are  not  ascertained  until  upon  a  proper  account- 
ing ;  it  cannot  therefore  be  said  that  there  is  anything  due 
him.  from  the  estate  until  then.  Worrall  v.  Driggs,  1 
Bedf.,  449,  Chas.  P.  Daly,  Acting  Surrogate.  Here 
the  receiver  sought  to  reach  the  commissions  which 
would  be  coming  to  the  judgment  debtor  as  executor  of 
an  estate  on  a  final  accounting. 
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How  Receiver'' s  Title  to  Personal  Property  extended 
iy  Relation. 

§  2i69.  "  Where  the  receiver's  title  to  personal  prop- 
erty has  become  vested,  as  prescribed  in  the  last  section, 
it  also  extends  back,  by  relation,  for  the  benefit  of  the 
judgment  creditor  in  -n-hose  behalf  the  special  proceeding 
vas  instituted,  as  follows  : 

"  1.  Where  an  order,  requiring  the  judgment  debtor  to 
attend  and  be  examined,  or  a  warrant  requiring  the 
sheriff  to  arrest  him  and  bring  him  before  the  judge,  has 
been  served,  before  the  appointment  of  the  receiver,  or 
the  extension  of  the  receivership,  the  receiver's  title  ex- 
tends back,  so  as  to  include  the  personal  property  of  the 
judgment  debtor  at  the  time  of  the  ser^'ice  of  the  order 
or  warrant. 

"  2.  Where  an  order  or  warrant  has  not  been  served  as 
specified  in  the  foregoing  subdivision,  but  an  order  has 
been  made,  requiring  a  person  to  attend  and  be  exam- 
ined concerning  property  belonging  or  a  debt  due  to  the 
judgment  debtor,  the  receiver's  title  extends  to  the  per- 
sonal property  belonging  to  the  judgment  debtor  which 
was  in  the  hands  or  under  the  control  of  the  person  or 
corporation  thus  required  to  attend,  at  the  time  of  the 
service  of  the  order  ;  and  to  a  debt  then  due  to  him  from 
that  person  or  corporation. 

"3.  In  every  other  case,  where  notice  of  the  applica- 
tion for  the  appointment  of  the  receiver  was  given  to  the 
judgment  debtor,  the  receiver's  title  extends  to  the  per- 
sonal property  of  the  judgment  debtor,  at  the  time  when 
the  notice  was  served,  either  personally,  or  by  complying 
with  the  requirements  of  an  order,  prescribing  a  suljsti- 
tute  for  personal  service. 
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"  4.  Where  the  cg,se  is  within  two  or  more  of  the  fore- 
going subdivisions  of  this  section,  the  rule  most  favorable 
to  the  judgment  creditor  must  be  adopted. 

"  But  this  section  does  not  affect  the  title  of  a  purchaser 
in  good  faith,  without  notice,  and  for  a  valuable  consid- 
eration ;  or  the  payment  of  a  debt  in  good  faith,  and 
without  notice." 

This  section  is  new.  It  makes  the  receiver's  title  to 
personal  property  relate  back  to  the  time  of  the  service 
of  the  order  or  warrant,  and  affects  the  personal  property 
which  he  then  owned,  subject  to  the  intervening  rights 
of  purchasers  in  good  faith,  etc. ,  and  the  payment  of  a 
debt  in  good  faith,  and  without  notice.  Under  the 
former  Code,  it  was  held  that  the  receiver's  title  to  per- 
sonal property  only  relates  back  to  the  date  of  his  ap- 
pointment. 

Becker  v.  Torrance,  31  N.  Y.,  631  ;  Filmore  v. 
Horton,  31  How. ,  4:24:,  Supreme  Ct. ,  General  Term  ; 
Lattimer  v.  Lord,  4  J^.  D.  Smith,  183  ;  and  see  Riddle's 
Supplementary  Proceedings,  p.  141. 

The  Court  in  DuBois-y.  Cassidy,  75  N.  Y.,  298  ;  S.  C, 
8  iV.  Y.  Weekly  Digest,  132,  in  1879,  say  incidentally 
that  the  receiver  became  vested  with  such  property  as 
the  judgment  debtor  had  at  the  time  of  the  commence- 
ment of  the  proceeding.  Whatever  doubt  there  may 
have  been  upon  this  point  has  been  cleared  away  by  this 
section  of  the  new  Code. 

This  provision  of  §  2469  of  Code  still  further  assimi- 
lates these  proceedings  to  the  creditor's  bill  of  the  Court 
of  Chancery.  By  filing  a  bill,  if  followed  up  with  the 
service  of  the  subpoena  on  the  defendant,  the  judgment 
creditor  acquired  a  lien  on  his  debtor's  equitable  assets. 
This  lien  dated  from  the  time  of  filing  the  bill,  and 
was  good  against  all  the  world ;  but  no  lien  was  thus 
gained  on  property  subject  to-  levy.      This  section  is  an 
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improvement  upon  tlie  above-named  rule.  It  is  more 
comprehensive  ;  it  includes  equitable  assets  and  leviable 
personal  property,  and  places  them  upon  the  same  level. 
It  is  more  just  ;  it  protects  a  person  who  in  good  faith 
and  without  notice  pays  a  debt  which  he  owes,  either  to 
the  judgment  debtor  or  his  assignee,  equally  with  the 
person  who  in  good  faith,  for  a  valuable  consideration 
and  without  notice,  takes  title  to  personal  property  after 
proceedings  ai'e  instituted. 

Glerh  to  Record  Orders,  dso. — Penalty  for  Neglect. 

§  2470.  "  Each  county  clerk  must  keep  in  his  office  a 
book,  indexed  to  the  names  of  the  judgment  debtors, 
styled  "Book  of  Orders  Appointing  Receivers  of  Judg- 
ment Debtors.' '  A  county  clerk,  in  whose  office  an  order 
or  a  certified  copy  of  an  order  is  filed  as  prescribed  in 
§  2467  or  §  2468  of  this  Act,  must  immediately 
note  thereupon  the  time  of  fihng  it,  and,  as  soon  as 
practicable,  must  record  it  in  the  book  so  kept  by  him. 
He  must  also,  upon  request,  furnish  forthwith  to  any 
party  or  person  interested,  one  or  more  certified  copies 
thereof.  For  each  omission  to  comply  with  any  pro- 
vision of  this  section,  a  county  clerk  forfeits  to  the  party 
aggrieved  two  hundred  and  fifty  dollars,  in  addition  to 
all  damages  sustained  by  reason  of  the  omission." 


SECTION    VI. 

Receiver  Subject  to  the  Control  of  the  Court. 

§  2471.  "A  receiver,  appointed  as  prescribed  in  this 
article,  is  subject  to  the  direction  and  control  of  the 
court  out  of  which  the  execution  was  issued.  Where  an 
order  has  been  made,  extending  a  receivership  to  a  special 
proceeding  founded  upon  a  subsequent  judgment,  the 
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control  over  and  direction  of  the  receiver,  witli  respect 
to  that  judgment,  remain  in  tlie  court  to  whose  control 
and  direction  he  was  originally  subject."  This  section 
substantially  includes  the  provisions  of  §  298  of  the  old 
Code  on  that  subject. 

See  Riddle's  Supplementary  Proceedings,  p.  140. 

In  185Y,  the  receiver  was  held  to  be  subject  to  the 
order  of  the  judge.  Webber  v.  Hobbie,  13  How.,  382, 
Ch.  A  judge  can  appoint  a  receiver,  but  with  the  ap- 
pointment his  authority  over  the  matter  now  ends.  The 
receiver  thereafter  is  subject  to  the  control  of  the  court 
in  which  the  judgment  was  obtained,  or  with  the  County 
Court  if  the  judgment  is  of  an  inferior  court. 

Pool  v.  Safford,  \\  Hun,  369,  General  Term,  4th 
Judicial  Department. 

See  Lane  -y.  Lutz,  1  Keyes,  203. 

The  judge  has,  however,  the  power  to  accept  the  resig- 
nation of  one  receiver  and  appoint  another  in  his  stead. 

Wing  -y.  Disse,  15  Hun,  190.     See  §  Y15  of  Code. 

And  Pool  11.  SaflEord,  supra,  does  not  mean  to  deny  to 
him  the  power  to  adjudicate  upon  the  receiver's  bond 
given  after  the  order  of  receivership  is  made,  or  to  re- 
quire him  to  give  a  new  bond  if  necessary,  for  that  is 
really  part  of  the  appointment,  and  is  given  to  the  judge 
by  §  Y15  of  Code. 

The  Court  has  the  power  to  direct  the  receiver  as  to 
whom  he  shall  pay  the  assets  in  his  hands.  If  any  part 
thereof  is  the  proceeds  of  exempt  property,  it  has  the 
power  to  order  him  to  pay  the  same  to  the  judgment 
debtor. 

Tillotson  V.  Wolcott,  48  N.  Y.,  18S. 

But  it  will  not  order  him  to  distribute  funds  in  his 
hands  among  creditors,  while  he  is  personally  liable  and 
threatened  with  an  action  for  false  imprisonment  in  pro- 
ceedings instituted   in  his  name  for  the  benefit  of  the 
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estate  whicli  he  represents.     The  funds  should  remain  in 
his  hands  to  meet  this  contingency. 

Morris  v.  Hiler,  57  JIow.,  322,  N.  Y.  Common  Pleas, 
Sp.  T. 

The  Court  will  not  enjoin  the  receiver  in  a  separate 
action  from  taking  possession  of  the  execution  debtor's 
property.  Van  Rensselaer  v.  Emery,  9  How.,  135,  Ch. 
Nor  will  it  order  him  to  pay  trust  funds  in  his  hands  to 
the  judgment  creditors  in  supplementary  proceedings, 
especially  where  such  funds  were  paid  to  him  upon  an 
order  made  by  another  tribunal.  Genet  v.  Foster,  18 
How.,  50.  Here  a  judge  of  the  Court  of  Common 
Pleas  appointed  a  receiver  and  ordered  that  the  income 
of  a  trust  be  paid  to  him  to  abide  the  event  of  an  action. 
Proceeding  was  thereafter  taken  by  another  creditor  in 
the  New  York  Superior  Court  and  the  same  receiver  ap- 
pointed, and  an  application  was  made  for  an  order  that 
he  pay  the  income  which  had  thus  accumulated  in  his 
hands  to  the  latter  judgment  creditor.  This  motion  was 
denied  as  above  stated.  According  to  the  decisions  since 
rendered,  no  court  or  judge  can  in  these  proceedings 
order  such  money  to  be  paid  to  a  judgment  creditor,  no 
matter  how  it  came  into  the  receiver's  hands. 

Where  the  receiver  had  the  supposed  value  of  $60,- 
000  of  property  in  his  hands,  and  the  amount  likely  re- 
quired to  satisfy  the  demand  in  suit  was  only  about 
$1000,  the  Court  resti-ained  him  from  making  sale  of 
the  whole  property.  Wordell  v.  Leavenworth,  3  £Jd'W. , 
2-14.  Where  the  receiver  seized  goods  apparently  in  the 
debtor's  possession,  but  claimed  by  another  not  a  party 
to  the  suit,  he  was  ordered  to  restore  them  on  claimant's 
undertaking  to  hold  them  subject  to  the  order  of  Court, 
and  a  reference  was  directed  as  to  title.  Dickerson  v. 
Van  Tine,  1  Sand,  721,  JST.  Y.  Superior  Court  Ch. 
The  Court  at  Special  Term  has  the  power  to  remove 
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one  receiver  appointed  herein  and  set  the  proceedings 
aside  on  the  ground  of  collusion  with  the  judgment  debt- 
or, and  appoint  another  receiver,  and  require  the  first  one 
to  hand  over  to  him  the  jjroperty  received.  Such  order 
is  discretionary  and  not  reviewable  in  the  Court  of  Ap- 
peals. 

Connolly  v.  Kretz,  78  i\7.  Y.,  620;  S.  C,  9  N.  T. 
Weekly  Digest,  211.  But  after  the  property  and  efEects 
of  the  judgment  debtor  are  vested  in  the  receiver,  neither 
a  court  nor  a  judge  can  divest  him  thereof  by  a  mere 
order  in  a  proceeding  to  which  he  is  not  a  party. 

Kogers  v.  Corning,  4i  Barh.,  229.  It  is  not  sufficient 
ground  for  the  removal  of  a  receiver,  that  he  has  em- 
ployed the  judgment  debtor  to  make  collections  for  him 
where  it  appears  that  no  part  of  the  assigned  fund  has 
been  used  for  the  benefit  of  the  debtor. 

Koss  V.  Bridge,  24  How.,  163  ;  S.  C,  15  AU.,  150, 
Supreme  Court,  General  Term,  1st  District. 

His  Commissions. 

The  receiver  is  now  entitled,  besides  his  lawful  ex- 
penses to  such  a  commission,  not  exceeding  five  per  cen- 
tum upon  the  sums  received  and  disbursed  by  him,  as 
the  Court  or  judge  that  appointed  him  allows.  §  3320 
of  the  Code  of  Civil  Procedure. 

Before  this  provision  was  enacted,  it  was  held  that  the 
Court  whose  ofiicer  the  receiver  is  had  authority,  in  the 
absence  of  legislation  on  the  subject,  to  determine  his 
compensation  ;  and  the  Court  in  fixing  it  was  not  limited 
by  the  statute  regulating  the  compensation  of  executors, 
administrators  and  guardians,  or  by  §  244  of  the  old  Code. 

Gardiner  t).  Tyler,  3  Transcript  Appeals,  161  ;  S.  C, 
2  All.,  Court  of  Appeals  dec.  247,  and  4  J.W.  {N.  S.), 
463,  and  3  I^eyes,  505  ;  Baldwin  v.  Eazler,  2  J.  c&  Sp. 
(34  JV.   T.  Superior  Court  JR.),  274. 
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SECTION   rii. 
Nature  of  the  Receiver's  Office — His  Eights  and  Duties. 

See  General  Bide  TS  of  Practice;  also  Riddle's 
Supplementary  Proceedings,  pp.  Ii8,  149,  1(12. 

Tlie  receiver  represents  both  the  creditor  at  whose  in- 
stance he  was  appointed,  and  the  judgment  debtor.  He 
acquires  more  than  the  interest  of  the  judgment  debtor. 
He  acquires  the  I'ight  to  disafl&rm  a  fraudulent  transfer 
of  property  made  by  the  judgment  debtor.  Bostwick 
v.  Menck,  40  3".  T.,  383,  reV'g  S.  C,  Vd  Abb.,  197; 
Seymour  v.  Wilson,  15  How.,  355,  Court  of  Appeals, 
rev'g  S.  C,  16  Pari.,  294;  Gumming  v.  Egerton,  9 
Posw.,  684. 

The  receivership  is  an  equitable  execution.  It  is  like 
an  execution  against  property  in  the  hands  of  a  sheriff. 
The  hen  and  the  title  are  similar  in  both  cases.  Both 
the  sheriff  and  the  receiver  alike  acquire  title  to  the 
debtor's  property  for  a  specific  purpose — the  payment  of 
the  judgments  which  they  represent — and  when  these  and 
the  official  charges  are  paid,  the  execution  and  receiver- 
ship have  spent  their  force  ;  the  property  undisposed  of 
reverts  to  and  reinvests  in  its  original  owner  without 
any  formal  retransfer.  See  Manning  v.  Monaghan,  28 
JV.  T.,  685  ;  Lanigan  v.  Mayor,  &c.,  YO  JV.  Y.,  454, 
459  ;  Becker  v.  Torrance,  31  JV.  T.,  631. 

However,  it  is  important  to  enter  an  order  discharg- 
ing the  receivership,  for  the  payment  of  the  judgment 
after  a  receiver  has  been  appointed  does  not  ipso  facto 
discharge  the  receivership.  It  merely  ends  the  litiga- 
tion and  entitles  the  judgment  debtor  to  an  order  dis- 
charging the  receiver  on  payment  of  his  lawful  fees, 
&c. ;  but  until  he  is  discharged,  he  holds  title  as  before 
to  any  property  in  his  hands.     It  was  so  held  by  Jus- 
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tice  MoAdam  at  Special  Term,  Marine  Court,  city  of 
New  York.  Crook  v.  Findley,  60  How. ,  376  ;  and  see 
also  Justice  Daniel's  opinion  at  Supreme  Court,  Sp.  T. 
S.  C,  Id.  3Y5. 

The  receivership  remains  a  cloud  on  the  title,  although 
it  is  functus  officio,  which  is  removed  by  an  order  dis- 
charging it. 

An  assignment  to  a  receiver  is  in  the  nature  of  a 
mortgage  and  becomes  void  on  payment  of  the  judg- 
ment in  which  he  was  appointed,  and  the  property 
which  passed  under  it  reverts  to  the  assignor  or  his 
grantee,  without  any  reassignment.  So  held  in  Ander- 
son V.  Treadwell,  1  Edm.,  201,  Select  Cases. 

His  Rights  and  Duties. 

Under  the  old  Code  it  was  held  that  the  receiver  could 
only  act  after  receiving  a  certified  copy  of  the  order  ap- 
pointing him. 

Ball  V.  Goodenough,  37  Hoiv. ,  479,  N.  Y.  Superior 
Ct.,  Sp.  T.  But  the  present  Code  has  abrogated  this 
prerequisite.  A  certified  copy  of  the  order  need  not 
now  be  delivered  to  the  receiver  to  empower  him  to  act. 
When  the  security  which  he  is  required  to  give  is  ap- 
proved and  filed,  he  is  vested  with  all  the  rights  and 
powers  of  his  oflice. 

His  rights  and  duties  in  these  proceedings  are  very 
nearly  analogous  to  those  of  a  receiver  appointed  by  the 
Court  of  Chancery  upon  a  creditor's  bill.  Petition  of 
Englehart,  Receiver,  43  JV.  Y.  Sitperior  Ct.  (1  Sheldon) 
E.]  514. 

He  may,  for  the  benefit  of  the  judgment  creditor  and 
others  whom  he  represents,  disaflirni,  treat  as  void,  and 
resist  all  acts  done,  transfers  and  agreements  made 
in  fraud  of  the  rights  of  any  creditors,  including  him- 
self   or    others   interested   in   any    estate    or    property 
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held   by   or   of  right   belonging   to    him   as   such    re- 
ceiver. 

Session  Laws  of  1858,  ch.  314,  §  1.  See  post,  next 
section. 

He  may  maintain  an  action  to  set  aside  a  transfer  of 
property  made  in  fraud  of  the  creditors  whom  he  repre- 
sents. Bostwick  V.  Menck,  40  N.  Y.,  383,  rev'g  S.  C, 
10  Abh.,  197  ;  Underwood  v.  Sutcliffie,  Y7  JST.  T.,  58, 
rev'g  S.  C,  10  Hun,  453  ;  Porter  v.  William,  %  JST.  Y., 
142.  He  may  maintain  an  action  to  recover  surplus 
money.     Davenport  v.  McChesney,  86  N.  Y.,  242. 

When  regularly  appointed  and  not  restricted  by  a 
special  order  of  the  Court,  he  possesses  the  general  power 
to  sue  for  and  collect  the  debts  &c.,  of  the  judgment 
debtor  in  any  court,  otherwise  possessing  jurisdiction 
over  the  subject-matter  of  the  action.  Hockwell  v. 
Merwin,  1  Sweeny,  484  ;  S.  C,  8  All.  (N.  S.),  330,  Gen- 
eral Term  ;  also  see  Fessenden  v.  Wood,  3  Bosw.  550. 
He  may  maintain  an  action  in  his  own  name,  to  recover 
back  usurious  premiums  paid  by  the  judgment  debtor, 
and  the  latter  need  not  be  a  party  to  such  action.  Palen 
V.  Bushnell,  18  All. ,  301.  But,  in  an  action  to  set  aside 
a  transfer  of  property  for  fraud  against  creditors,  the 
judgment  debtor  is  a  necessary  party,  and  also  where 
there  are  grounds  for  claiming  that  the  property  belonged 
to  an  estate  of  which  the  debtor  is  a  personal  represent- 
ative ;  as  such  he  is  entitled  to  be  a  party.  Miller  v. 
Hall,  70  iV.   Y.,  250. 

In  respect  to  a  fraudulent  act  of  the  debtor,  he  has  no 
greater  or  other  rights  than  his  judgment  creditor  has. 
Hence,  when  a  person  is  guilty  of  fraud  in  contracting  a 
debt,  and  the  creditor  waives  the  same,  and  brings  his 
action  on  contract  and  recovers  a  judgment,  his  right  to 
go  upon  the  fraud  is  gone  forever  ;  and  a  receiver  ap- 
pointed in  proceeding  based  on  such  judgment  cannot 
11 


162  MAY    IMPEACH   TEANSFERS   FOE   FRAUD. 

allege  this  fraud  for  the  purpose  of  defeating  an  assign- 
ment made,  by  the  judgment  debtor  for  the  benefit  of 
creditors,  although  the  assignment  was  made  in  further- 
ance of  the  fraud,  with  full  notice  thereof  by  the  assignee. 
Kennedy  t).  Thorp,  51  N.  T.,  174,  rev'g  S.  G.,  2  Daly, 
258,  and  3  Ahh.  {N.  S.),  131.  But  if  the  receivership  is 
extended  so  as  to  include  other  creditors  who  have  not 
waived  the  fraud,  the  receiver  may  allege  and  prove  the 
same  in  order  to  set  aside  a  fraudulent  transfer  of  prop- 
erty ;  and' in  marshalling  and  distributing  the  assets,  on 
being  successful,  the  creditor  who  had  waived  the  fraud 
would  nevertheless  come  in  and  share  in  the  same  as  a 
creditor. 

See  Savage  v.  Murphy,  34  N.  Y.,  508;  Richardson 
V.  Smallwood,  Jacobs^  Report,  552-6  ;  Botts  v.  Cozine, 
1  Hoffman  Gh.  H.,  79  ;  Parish,  &c.  v.  Murphy,  etc., 
13  How.  {U.  S.),  99  ;  Walker  v.  Lane,  &c.,  1  Mc- 
Arthur{^.  C,  D.  C),  275. 

But  where  the  receiver  by  legal  process  obtained  from 
the  judgment  debtor  a  note  which  had  been  given  him 
upon  a  fi;audulent  transfer  of  his  property,  it  was  held 
that  the  bargain  was  not  thereby  ratified  and  sanctioned 
so  as  to  estop  the  judgment  creditor  from  impeaching  the 
transfer  on  the  ground  of  fraud  and  insisting  that  the  pur- 
chaser acquired  no  title  to  the  property  as  against  him  ; 
because  the  receiver  is  not  a  hmiafide  holder  for  value  of 
the  note,  and  could  not  enforce  the  collection  thereof 
against  the  maker,  and  because  the  judgment  creditor 
was  not  a  party  to  the  fraudulent  transaction  and  not 
bound  by  it. 

Briggs  V.  Merrill,  58  Barl.,  389,  General  Term. 
Here  the  judgment  debtors  had  transferred  theii-  prop- 
erty to  the  plaintifi:,  who  gave  them  his  note  in  part  pay- 
ment thereof.  The  judgment  creditor  had  the  property 
levied  upon  and  sold,  and  the  proceeds  applied  upon  his 
claim.      He  then  instituted  supplementary  proceedings 
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for  the  unpaid  balance  of  his  judgment,  and  discovered  this 
note  of  plaintifiE's  in  the  debtor's  possession.  A  re- 
ceiver was  appointed,  to  whom  the  note  was  delivered, 
but  nothing  further  had  been  done  with  the  note  at  the 
time  this  action  was  brought.  In  this  action  the  judgment 
creditor  was  sued  for  the  wrongful  taking  and  conversion 
of  the  property  by  the  levy  and  sale  as  above  mentioned, 
and  he  set  up  that  the  transfer  to  the  plaintiff  was  fraud- 
ulent and  void. 

The  receiver  cannot  replevin  mortgaged  chattels  right- 
fully in  possession  of  the  mortgagee,  because  then  the 
mortgageor  has  no  interest  in  them  except  the  right  of 
redemption,  which  does  not  include  that  of  possession, 
and  the  receiver  succeeds  only  to  this  right.  Campbell 
V.  Fish,  8  Daly,  162,  General  Term. 

On  the  same  principle  that  the  receiver  succeeds  to  the 
rights  of  the  judgment  debtor,  it  was  held  that  a  chattel 
mortgage  was  good  as  to  him,  although  void  as  to  creditors, 
because  a  copy  had  not  been  refiled  as  required  by  statute. 
It  was  further  held  that,  after  the  receiver  was  appointed 
and  the  mortgage  chattels  vested  in  him,  the  judgment 
creditor  was  no  longer  a  creditor  as  to  this  property  with- 
in the  statute  requiring  the  refiling  of  a  personal  mort- 
gage. 

Gardner  v.  Smith,  29  Barb.,  68,  General  Term. 

The  foregoing  decisions  only  reiterate  the  well-estab- 
lished rule  of  law,  that  as  to  all  the  property  and  rights 
of  property  of  the  judgment  debtor  and  all  fair  trans- 
actions with  his  property  and  rights  of  property,  the 
receiver  stands  only  in  the  place  of  the  judgment  debtor, 
and  has  no  rights  in  respect  thereto  which  the  latter  did 
not  have  ;  but  as  to  property  and  rights  of  and  in- 
terest in  property,  which  the  judgment  debtor  trans- 
ferred or  disposed  of  in  fraud  of  the  creditor  on  whose 
behalf    the  receiver  was  appointed,  the  latter  acquires 
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more  than  the  property  and  rights  of  property  which 
the  judgment  debtor  owned  at  the  date  of  the  appoint- 
ment ;  he  acquires  the  right  to  impeach  these  transfers 
and  dispositions  of  property  for  fraud  and  have  them  set 
aside,  and  the  property  delivered  or  accounted  for  to 
him  by  the  fraudulent  transferee.  He  may  do  what 
the  judgment  debtor  cannot  do,  to  wit,  undo  the  frau- 
dulent acts  of  the  latter.  In  this  capacity  of  his  office 
he  represents  the  creditor  for  whom  he  acts,  and  is 
vested  with  his  rights.  If  the  creditor  has  waived  the 
fraud,  as  was  done  in  Kennedy  v.  Thorp,  51  iV.  Y.,  174 
supra,  his  representative  cannot  afterwards  revive  it, 
simply  because  the  creditor  could  not  do  it. 

The  receiver  has  no  power  to  waive  the  equitable 
rights  of  his  judgment  creditor. 

Keiley  v.  Dusenbury,  10  J.  cfe  Sp.  (42  ]V.  Y.  Superior 
Ct.  JR.),  238,  General  Term. 

When  the  receiver  sets  aside  a  conveyance  made  by 
the  judgment  debtor  to  his  wife,  on  the  ground  of  fraud, 
he  must  sell  the  property  subject  to  her  inchoate  right 
of  dower.  He  cannot  seU  that  and  pay  to  her  the 
estimated  value  thereof  in  lieu  of  dower.  Lowry  v. 
Smith,  9  JETun,  514,  General  Term. 

He  may  employ  the  judgment  debtor  to  make  col- 
lections for  him,  provided  no  part  of  the  assigned  fund 
is  used  for  the  benefit  of  the  debtor.  At  most  such 
employment  is  not  sufficient  ground  for  removal  of  the 
receiver. 

Eoss  V.  Bridge,  24  ITow.,  163  ;  S.  C,  15  Ahi.,  150, 
Supreme  Ct. ,  General  Term. 

Attorney  of  the  Judgment  Creditor. 

The  receiver  may  in  the  course  of  his  receivership 
employ  the  attorney  of  the  judgment  creditor. 

Baker  v.  Van  Epps,   60  ITow. ,   79,  General   Term ; 
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reversing  in  part  and  aifirming  in  part  S.  C,  58  How., 
401  ;  and  overruling  Branch  v.  Harrington,  49  How., 
196;  and  Cumming  v.  Egerton,  9  Bosw.,  684,  both 
Special  Term  decisions. 

At  Special  Term  in  Baker -y.  Yan  Epps,  58  How., 
401,  the  motion  to  set  aside  the  summons  and  com- 
plaint was  denied  on  the  ground  that  all  of  the  defend- 
ants did  not  join  in  the  application. 

In  Cumming  li.  Egerton-,  the  employment  of  the  at- 
torney of  the  judgment  creditor  was  held  to  be  an  irreg- 
ularity ;  but  if  the  parties  did  not  object,  a  stranger  could 
not. 


SECTION   VIII. 

Actions  by  the  Receiver. 

The  receiver  may  bring  an  action  against  any  person 
who  has,  in  fraud  of  the  rights  of  the  creditors  and  others 
represented  by  him,  received,  taken,  or  in  any  manner 
interfered  with  the  estate,  property,  or  effects  of  the 
judgment  debtor,  and  may  recover  the  same  or  the  value 
thereof,  and  all  damages  caused  by  such  acts  to  the  trust 

estate. 

Session  Laws  of  1858,   ch.   314,   §  2  ;  Underwood  v. 

Sutcliffe,  7Y  N.  Y.,  58;  rev'g  S.  C,  10  Hun,  453; 
Bostwick  v.  Menck,  40  N.  Y. ,  383 ;  Henderson  v. 
Brooks,  3  N.  T.  Supreme  C't.  B.  {T.  &  C),  448  ; 
Britton  v.  Lorenz,  3  Daly,  23  ;  Barclay  v.  The  Quick- 
silver Mining  Co.,  6  Lans.,  25. 

Before  the  passage  of  the  above  Act,  in  1858,  it  was 
held  that  the  receiver  might  sue  to  recover  real  or  per- 
sonal property  transferred  by  the  judgment  debtor  in 
fraud  of  his  creditors. 

Porter -y.  Williams,  9  iT.  T.,  142. 

See  Eiddle's  Supplementa/ry  Proceedings,  p.  176. 
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But  the  receiver  can  treat  as  void  and  set  aside  such 
transfers  only  so  far  as  may  be  necessary  to  satisfy  the 
judgments  which  he  represents  and  the  costs.  He  has 
no  right  to  interfere  with  a  transfer  of  property  beyond 
that ;  and  when  such  judgments  and  the  costs  and  ex- 
penses are  paid,  the  transfer  is  as  valid  as  to  him  as  it  is 
to  other  persons,  and  his  rights  and  powers  to  act  further 
on  behalf  of  the  creditors  cease  as  to  the  property 
transferred  by  the  debtor.  Bostwick  v.  Menck,  su2yra, 
rev'g  S.  C,  as  Bostwick  v.  Beiser,  10  Ahh.,  197. 

The  receiver  may  bring  the  action  in  any  court  which 
he  selects.  Eockwell  v.  Merwin,  45  N.  T.,  166,  aff'g 
S.  C,  1  Sweeny,  481,  and  8  All.,  N.  S.,  330.  But  he 
cannot  sue  in  a  foreign  jurisdiction  for  the  property  of 
the  judgment  debtor.  Booth  v.  Clark,  IT  How.  {JJ.  S.), 
322.  Pie  may  continue  an  action  in  the  name  of  the 
corporation  which  he  represents.  Albany  City  Ins.  Co. 
V.  Van  Vranken,  4:2  JIow.,  281,  Supreme  Ct.,  Sp.  T. 
But  in  such  case  he  is  chargeable  with  costs  in  like  man- 
ner as  if  he  were  made  a  party  plaintiif.  Columbia  Ins. 
Co.  V.  Stevens,  3Y  JV.   T.,  536. 

He  is  entitled  to  be  substituted  as  plaintiff  in  an  action 
brought  by  the  judgment  debtor  where  the  latter  has  an 
interest  in  its  further  prosecution.  Matter  of  Wilds,  6 
All.,  JV.  .C,  307.  But  he  is  not  entitled  to  be  substitu- 
ted as  plaintiff  in  an  action  brought  by  the  judgment 
debtor  for  a  mere  personal  wrong,  as  for  assault  and 
battery.  Ten  Broek  v.  Sloo,  2  All.,  231  ;  S.  C,  13 
Sow.,  28,  Sp.  T  ;  Davenport  v.  Ludlow,  3  Code  J?.,  66; 
S.  C,  4  How.,  537,  Sp.  T.;  Hudson  v.  Plets,  11  Faige, 
180. 

An  action  to  recover  back  usurious  premiums  paid  by 
the  debtor  may  be  brought  in  his  own  name  without 
joining  with  him  the  judgment  debtor.  Palen  v.  Bush- 
nell,  18  All.,  301,  Supreme  Ct,  Sp.  T. 
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In  order  to  guard  against  a  personal  liability  for  costs  of 
the  action,  the  receiver  should  obtain  leave  from  the 
court  whose  officer  he  is  to  bring  the  action.  If  he  neglects 
to  do  so  and  judgment  is  recovered  against  him,  he  will 
not  as  a  general  rule  be  exempted  from  personal  liability 
for  costs.  Smith  v.  Woodruff,  6  Ahh  ,  65  ;  Phelps  v. 
Cole,  3  Oode  R.,  157,  both  at  Sp.  T.  General  rule  79 
requires  him  to  obtain  leave,  and  the  omission  to  do  so 
of  itself  would  seem  to  be  sufficient  to  charge  him  per- 
sonally with  the  costs  of  the  action. 

See  Rule  79  as  to  the  application  for  and  obtaining 
of  leave,     ^ee post,  "  Personally  charged  with  costs." 

When  he  is  authorized  by  the  court  to  sue,  he  is  gen- 
erally bound  to  proceed  with  the  action,  and  he  should 
not  be  restrained  by  an  injunction  issued  out  of  another 
court.  The  proper  method  of  restraining  him  is  by  ap- 
plication to  the  court  whose  officer  he  is  for  instructions. 
Winfield  v.  Bacon,  '2,4: Barb.,  154,  Sp.  T  ;  Yan  Rensselaer 
V.  Emory,  9  Hoiu.,  135,  Ch. 

Where  he  has  made  a  demand  for  property  as  being 
that  of  the  judgment  debtor,  and  the  demand  is  sufficient 
in  other  respects,  the  objection  cannot  be  taken  at  the 
trial  that  he  did  not  exhibit  the  evidence  of  his  appoint- 
ment, if  the  refusal  to  deliver  was  not  based  upon  that 
ground.  Livingston  v.  Stoessel,  3  Bosw.,  19,  General 
Term. 

In  an  action  by  the  receiver  to  set  aside  a  transfer  of 
property  for  fraud  against  creditors,  the  judgment  debt- 
or is  a  necessary  party.     Miller  v.  Hall,  70  JSF.   Y. ,  250. 

So  where  there  are  grounds  for  claiming  that  the 
property  sought  to  be  reached  belongs  to  an  estate  of 
which  the  debtor  is  a  personal  representative,  as  such 
he  is  entitled  to  be  a  party.  Miller  v.  Hall,  supra. 
But  in  an  action  to  recover  back  usurious  premiums  paid 
by  the  judgment  debtor,  the  latter  was  held  not  to  be  a 
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necessary  party.     Palen  «.  Bushnell,  18  Abb.,  301,  Su- 
preme Court,  Sp.  T. 

The  receiver  in  an  action  by  him  need  not  prove  that 
the  execution  was  issued  to  the  county  where  the  judg- 
ment debtor  resided  or  where  he  has  an  office,  etc.,  as 
prescribed  in  §  1872  of  Code,  because  his  appointment 
presumes  that  the  execution  was  issued  to  the  proper 
county. 

Pleadings. 

The  receiver's  only  allegation  of  his  appointment  was 
that  he  was  by  an  order  of  one  of  the  Justices  of  the  Su- 
preme Court  only  appointed  receiver  upon  the  applica- 
tion of  a  judgment  creditor  of  B.  Held,  that  his  ap- 
pointment was  sufficiently  alleged  in  the  complaint ;  that 
the  use  of  the  word  •'  duly"  gave  him  the  right  to  show 
on  the  trial  all  the  facts  conferring  jurisdiction,  to  make 
the  appointment,  citing  §  161  of  the  former  Code  (§  532 
of  the  present  Code).'  Rockwell  v.  Merwin,  45  If.  Y., 
166,  aff'g  S.  C,  1  Sweeny,  484,  and  8  Ahh.,  K  S., 
330  ;  Scroggs  v.  Palmer,  66  Barb.,  505.  The  appeal  in 
this  case  was  dismissed,  55  ISf.  Y.,  643.  Also  Manley 
V.  Rossiga,  13  Hun,  288,  General  Term,  2d  Judicial 
Department. 

As  to  what  allegations  concerning  the  issue  of  an  exe- 
cution are  unnecessary  in  the  complaint,  see  Campbell 
V.  Foster,  35  iT.  Y.,  364. 

"Where  the  receiver  is  also  appointed  in  other  proceed- 
ings after  he  has  commenced  an  action,  he  cannot  bring 
into  it  these  subsequent  claims  by  a  supplemental  com- 
plaint. He  must  institute  a  separate  action.  Bostwick 
V.  Menck,  40  N.  Y.,  387  ;  same  title,  4  Daly,  OS,  Gen- 
eral Term,  rev'g  S.  C,  8  Abb.,  K  S.,  169. 

Death  or  Removal  of  Receiver. 

The  death  or  removal  of  a  receiver  does  not  abate  an 
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action  or  special  proceeding  prosecuted  by  him  ;  but  the 
same  maj  be  continued  by  bis  successor,  who  must  be 
substituted  for  that  piirpose  upon  appUcation  by  order  of 
Coiirt.     §  766  of  Code. 

Privity  of  Estate. 

Receivers  successively  appointed  of  the  same  judg- 
ment debtor,  although  at  the  instance  of  different  judg- 
ment creditors — one  being  appointed  in  the  place  of  the 
other — are  privies  in  estate  or  law.  They  represent 
the  same  estate,  and  each  takes  all  the  property  of  the 
debtor,  the  one  succeeding  the  other  in  title  and  posses- 
sion ;  and  an  action  by  the  former  receiver  is  not  an 
action  between  different  parties  from  the  one  brought 
by  the  second  receiver  against  the  same  defendants. 
Yerplanck  v.  Van  Buren,  76  JV.  Y. ,  247,  distinguishing 
the  case  of  Bostwick  v.  Menck,  40  N.  T.,  383,  in  this, 
that  the  latter  refers  to  property  in  which  the  debtor  has 
no  longer  any  interest,  having  transferred  the  same  in 
fraud,  however,  of  his  creditors. 
Costs  of  Action. 

A  creditor  is  not  liable  for  the  costs  of  an  action 
brought  by  a  receiver  appointed  in  supplementary  pro- 
ceedings, even  where  he  is  solely  interested  in  any  re- 
covery which  may  be  had  therein,  unless  such  action  was 
commenced  at  his  instance  and  was  substantially  conduct- 
ed under  his  direction.  That  is,  when  the  action  has  been 
virtually  carried  on  by  him,  he  is  liable.  Ward  v.  Koy, 
69  JSr.  T.,  96.  Also  McHorg  v.  Donelly,  27  Barb., 
100  ;  Cutter  v.  Rielly,  31  How.,  472,  Supreme  Court, 
Sp.  T. 
Receiver  Personally  Charged  with  Costs. 

In  Gumming  v.  Egerton,  9  Bosw.,  684,  the  Court  said 
that  bringing  an  action  against  a  third  person  without 
funds  in  hand  to  pay  contingent  costs  ought  to  be  con- 


170  EECEIVER   CHARGEABLE   WITH   COSTS. 

elusive  evidence  against  the  receiver  of  bad  faith  within 
the  provisions  of  §  31Y  (of  the  former  Code),  when  he  is 
unsuccessful  in  such  action.  But,  in  the  absence  of  a 
special  order  to  that  effect,  a  receiver  is  not  personally 
liable  for  costs  of  an  action  in  which  he  is  unsuccess- 
ful. To  make  him  so  liable,  a  specific  apj)lication  must 
be  .made  for  such  order  founded  upon  notice  to  him, 
so  that  he  may  have  an  opportunity  to  repel  the  charge 
of  mismanagement  or  the  imputation  of  bad  faith. 
Slocum  V.  Barry,  38  iV.  Y.,  46;  Dodge  v.  Crandall,  30 
W.  Z:,  294;  Lindslay  «.  Deafendorf,  43  ^ow.,  90  ; 
Devendorf  v.  Dickinson,  21  How.,  275,  both  at  Supreme 
Ct.,  Sp.  T.  ;  Woodruff  v.  Cook,  14  Row.,  481,  Supreme 
Ct.,  General  Term.  The  above  decisions  were  in  actions 
brought  by  executors  and  administrators,  but  they  are 
applicable  to  receivers  also. 

When  the  receiver  has  no  funds  in  his  hands  to  pay 
costs  if  defeated  in  an  action  brought  by  him  against  a 
third  person,  he  ought  to  be  required  to  file  security  for 
costs,  although  he  has  obtained  ex  parte  an  order  allow- 
ing him  to  sue.  Welch  v.  Bogert,  3  JST.  Y.  WeeMy  Digest, 
402,  Buffalo  Superior  Ct.,  Sp.  T. 

Security  for  Costs. 

§  3268  of  the  Code  of  Civil  Procedure  does  not  seem 
to  apply  to  a  receiver,  but  §  32Y1  does.  He  is  a  trustee 
of  an  express  trust  ;  and  the  order  requiring  him  to  file 
security  for  costs  is  discretionary  with  the  Court.  Welch 
V.  Bogert,  3  iV.   Y.   WeeMy  Digest,  402,  supra. 

General  Rule  79  provides  that  unless  the  receiver, 
when  he  applies  for  leave  to  bring  an  action,  shall  present 
and  file  with  his  ap]3li cation  the  written  request  of  the 
creditor  in  whose  behalf  he  was  appointed  that  such 
action  be  brought,  or  shall  give  the  bond  prescribed  in 
said  rule,  no  leave  shall  be  granted  him. 
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Where  the  defendants  had  judgments  against  the  judg- 
ment debtors  of  whose  property  the  plahitifE  was  appoint- 
ed receiver,  with  executions  returned  unsatisfied,  he  was 
ordered  to  give  security.  Smith  v.  Clarlte,  1  i\^.  T.  Mo. 
Law  Bull.,  .S3,  N.  Y.  Supreme  Ct.,  Sp.  T. 

No   Action   by   Receiver. 

"Where  the  sheriff  has  attached  the  property  and  del)ts 
of  a  judgment  debtor,  either  he  or  the  attaching  creditors 
are  the  proper  persojis  to  sue  for  and  collect  these 
debts  ;  and  not  the  receiver  appointed  on  a  judgment  re- 
covered by  one  of  the  attaching  creditors. 

Andrews  v.  The  Glenville  Woollen  Co.,  11  Ahh. 
(iV.  -S'.),  78,  Supreme  Ct.,  Sp.  T. 

It  was  held  by  the  Supreme  Court,  General  Term,  in 
Filmore  v.  Horton,  31  How.,  421,  that  the  receiver  could 
not  maintain  an  action  as  for  conversion  against  the 
mortgagee  of  the  judgment  debtor's  personal  property 
for  taking  and  selling  the  same  before  his  appointment. 
The  court  based  its  decision  on  the  ground  that  the  re- 
ceiver's legal  title  dates  only  from  his  appointment,  and 
d-oes  not  relate  back  to  a  time  anterior  thereto,  and  that 
the  conversion,  although  it  took  place  after  the 
supplementary  proceedings  had  been  instituted,  was 
not  a  conversion  of  the  property  as  against  the  receiver 
for  which  as  such  he  could  maintain  an  action.  The 
decision  in  this  case  was  correct,  but  the  reasoning  is  very 
unsatisfactory.  The  facts  were  simply  these  :  after  sup- 
plementary proceedings  had  been  commenced, and  before 
the  receiver  was  appointed,  themortgageeof  the  debtor's 
chattels  foreclosed  his  mortgage  and  had  the  property 
sold,  as  he  had  a  right  to  do.  The  receiver  then  sued 
him  for  conversion  of  the  property,  and  on  the  trial  his 
complaint  was  dismissed.  The  General  Terra  affirmed 
the  judgment.     Now,  under  §  2169  of  the  Code  of  Civil 
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Procedure,  the  receiver's  title  does  relate  back  to  the  in- 
stitution of  proceedings,  subject  only  to  intervening  hona 
fide  rights. 

The  1^.  Y.  Common  Pleas,  General  Term,  held  that  a 
judgment  creditor  could  not  maintain  an  action  after  re- 
turn of  execution,  to  set  aside  a  bill  of  sale  of  personal 
property  executed  by  the  judgment  debtor  in  fraud  of  his 
creditors  ;  that  he  must  first  issue  an  execution  so  as  to 
obtain  a  specific  lien  upon  it,  and  then,  while  that  is  in 
the  sheriff's  hands,  a  suit  might  be  brought  to  reach  such 
property. 

Briswell,  Jr. ,  v.  Links,  etc. ,  9  N.  Y.  Weekly  Digest, 
249;  citing  Cuyler  v.  Moreland,  6  Paige,  273. 

This  decision  is  hardly  borne  out  by  the  case  in  6 
Paige,  273.  But  in  no  view  of  it  is  this  decision  of  any 
force  in  a  receiver' s  action  ;  because  a  creditor's  bill  was 
primarily  filed  to  reach  equitable  assets  and  not  leviable 
property,  while  under  the  Code  of  Civil  Procedure  every 
species  of  personal  property  is  equally  reachable  by  sup- 
plementary proceedings  ;  and  the  receiver  may  impeach 
a  fraudulent  transfer  of  personal  property  as  well  as  such 
a  transfer  of  real  property,  whether  he  is  appointed  be- 
fore the  execution  has  been  returned  or  after  it  is  returned 
unsatisfied. 

A  conveyed  real  property  to  his  wife  without  considera- 
tion, and  by  his  direction  she  gave  a  mortgage  upon  it 
to  a  creditor  of  his.  Held,  in  an  action  by  the  re- 
ceiver of  A,  that  the  conveyance  was  not  fraudulent  as 
to  the  creditor  ;  it  amounted  to  an  assignment,  with  a 
preference  in  favor  of  the  creditor. 

Murphy  v.  Briggs,  11  W.  T.  Weekly  Digest,  207, 
Supreme  Ct.,  General  Term. 

A  judgment  creditor  is  not  bound  to  prosecute  his. 
supplementary  proceeding  to  a  receivership.  After  the 
examination  of  the  judgment  debtor  and  third  persons, 
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or  either,  he  may  drop  or  discontinue  the  proceedings, 
and  himself  commence  a  creditor's  action  under  article 
1,  title  4,  of  chap.  15  (§§  1871,  etc.)  of  the  Code  of 
Civil  Procedure,  to  set  aside  a  fraudulent  transfer  of 
property  or  for  any  of  the  purposes  mentioned  in  §  1871. 
See  Bennett  v.  McGuire,  5  Zcms.,  183  ;  S.  C,  58 
Barb.,  625,  General  Term;  Gore  v.  Dibble,  VI  How., 
31.  " 
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CHAPTER  VI. 

LIENS,    PEI0EITIE8,    APPEALS,    REVIEWS,    ETC. 

Sbction  1.  LienB  and  priorities. 
"        3.  Appeals  and  reviews. 
"        3.   Irregularities  and  jurisdictional  defects. 
"        4.  Power  of  a  judge  in  these  proceedings. 
'        !).  Second  proceeding. 

SECTION   I. 

Liens  and  Priorities. 

See  Riddle's  Sttpplementary  Proceedings,  p.  162,  as 
to  the  former  law. 

By  §  2469  of  tlie  Code  of  Civil  Procedure  the  ser- 
vice of  the  order  or  warrant,  commencing  the  pro- 
ceedings, creates  a  lien  upon  the  personal  property  of 
the  judgment  debtor  which  is  sought  to  be  reached,  sub- 
ject only  to  the  intervening  rights  of  ionafide  purcha- 
sers vrithout  notice  and  for  a  valuable  consideration,  and 
to  the  payment  of  a  debt  in  good  faith  and  without 
notice. 

If  the  proceeding  is  instituted  against  the  judgment 
debtor  this  lien  extends  to  all  his  personal  property, 
wheresoever  situated  or  in  whose  hands  soever  it  may  be. 
If  the  proceeding  is  against  his  debtor  or  bailee  the  lien 
is  limited  to  the  debt  due,  and  the  personal  property  in  his 
hands  belonging,  to  the  judgment  debtor.  This  section 
changes  the  old  rule  of  the  Court  of  Chancery  and  en- 
larges its  scope.  By  that  rule  the  filing  of  a  creditor's 
bill  created  a  lien  upon  the  equitable  assets  of  the  judg- 
ment debtor,  which  was  good  against  all  the  world,  pro- 
vided the  creditor  followed  up  such  filing  with  the  ser- 
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vice  of  the  subpoena,  and  pushed  his  suit  to  a  termina- 
tion without  hngering  on  the  way  ;  because  the  fihng  of 
the  bill  operated  like  an  attachment  upon  equitable 
assets. 

The  Albany  City  Bank  v.  Schermerhorn,  Clar'ke's 
Ch.  B.,  297;  Boynton,  etc.,  v.  Eawson,  /(7.,584;  Ed- 
meston  v.  Lyde,  1  Paige,  637  ;  Corning  v.  White,  2  Id., 
567. 

The  Supreme  Court  modified  this  rule  in  conformity 
with  and  to  meet  the  exigency  of  the  modern  practice. 
It  held  that  a  creditor's  suit  brought  to  reach  choses  in 
action  and  equitable  interest  creates  a  lien  in  favor  of 
the  plaintiff,  good  against  all  persons  having  knowledge 
or  being  chargeable  with  knowledge  of  such  lien.  Jeffers 
V.  Cochrane,  47  Barb.,  557  ;  see  also  Davenport  v. 
Kelly,  42  N'.  Y.,  193.  The  Code  of  Civil  Procedure 
goes  a  step  further.  Under  it,  the  service,  not  the  issuing 
of  the  order  or  warrant,  creates  a  lien  not  only  upon  the 
equitable  assets,  but  also  upon  the  lesriable  personal  prop- 
erty of  the  judgment  debtor.  But  this  lien  is  not  good 
against  all  the  world  ;  it  is  subject  to  intervening  bona  fide 
rights. 

This  rule,  which  was  really  elaborated  by  the  courts 
before  it  was  enacted  by  the  legislature,  is  far  more  just 
and  conformable  to  modern  practice  than  the  old  rule. 
The  institution  of  the  proceeding  does  not  operate  like 
an  attachment  as  a  creditor's  bill  did,  but  it  operates 
rather  like  the  issue  and  delivery  to  the  sheriff  of  an 
execution  against  property.  Clearly  the  effect  of  this 
new  rule  is,  that  if,  during  the  pendency  of  regular  pro- 
ceedings diligently  prosecuted,  the  judgment  debtor 
transfers  personal  property  of  his,  which  might  have  been 
reached  and  applied  upon  the  judgment  by  order,  under 
§  2117  of  the  Code,  and  it  is  not  substantially  disputed 
that  the  transferee  had  actual  or  constructive  notice  of 
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the  proceeding,  the  judge  may  and  should  make  the 
order  prescribed  in  §  2447,and  enforce  it,  although,  the 
transferee  may  have  paid  a  valuable  consideration,  and  not 
remit  the  creditor  to  the  dilatory  and  expensive  course 
of  an  action  by  a  receiver  to  work  out  his  lien  ;  for  in 
such  case  there  is  no  question  of  fact  to  determine.  -  See 
Lynch  v.  Johiison,  48  JSf.  Z".,  27,  aff'g.  S.  C,  46  Barl.,' 
56.  But  if  there  is  doubt  on  the  question  of  notice  then 
this  order  cannot  be  made.  However,  to  retain  the  lien,  a 
receiver  must  be  appointed  to  bring  an  action  for  such 
debt  or  property.  If  the  proceeding  is  discontinued  then 
the  lien  is  lost ;  and  it  is  not  retained  or  revived  by  the 
commencement  of  a  creditor's  action.  The  receiver  in 
such  .case  holds  a  vantage-ground  over  the  judgment 
creditor  ;  for,  to  establish  his  right  to  such  debt  or  prop- 
erty, he  would  need  only  prove  the  institution  of  the 
proceedings  arid  their  due  prosecution  to  the  receiver- 
ship. The  onus  would  then  be  on  the  transferee,  not 
merely  to  show  that  the  transfer  to  him  was  in  good 
faith  and  for  a  valuable  consideration,  but  that  he  had 
no  notice  of  the  proceedings ;  while  the  judgment 
creditor  in  his  action  would  be  burdened  with  the  neces- 
sity of  proving  fraud  or  want  of  good  faith  and  valuable 
consideration  in  the  transfer  ;  and  the  fact  of  notice  of 
the  supplementary  proceedings  would  be  of  little  benefit 
to  him. 

So  in  proceedings  against  a  third  person  a  lien  is 
obtained  ;  and  the  final  order  requiring  him  to  pay  or 
deliver  up  the  property  renders  the  lien  effectual,  and  a 
compliance  therewith,  or  a  liability  to  being  compelled  to 
do  so,  is  a  defence  to  an  action  against  him  by  the  judg- 
ment debtor,  or  an  assignee  who  is  not  sbown  to  be  a 
hona  fide  purchaser  for  value.  Lynch  v.  Johnson,  48 
W.  Y.,  27,  afe'g  S.  C,  46  Barl.,  56  ;  see  Jeffers  v. 
Cochrane,  47  Barb.,  557,  supra.    But  if  the  transferee  is 
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a  lo7ia  fide  holder  and  had  no  notice,  he  ought  to  be 
protected,  46  Barb.,  56,  supra.  The  valid  hen  of  a 
stranger  on  the  property  of  a  judgment  debtor  cannot  be 
divested  or  affected  in  any  way  by  supplementary  pro- 
ceedings ;  and  he  is  therefore  not  entitled  to  be  made  a 
party  thereto.  Corning  v.  The  Glenville  Woollen  Co. , 
li  Abb.,  339.  But  if  upon  his  application  he  is  granted 
the  opportunity  to  be  heard,  on  a  motion  to  have  property 
applied  toward  the  payment  of  a  judgment,  thus  making 
himself  virtually  a  party  to  the  proceeding,  he  is  bound 
by  the  order  the  same  as  if  the  proceeding  had  been 
instituted  against  him.  Jay  v.  De  Groot,  2  Sun,  205, 
General  Term,  1st  Jud.  Department.  See  Schrauth  v. 
The  Dry  Dock  Savings  Bank,  86  iV^  Y.,  390. 

The  lien  upon  equitable  assets  of  a  judgment  debtor 
acquired  by  the  commencement  of  a  creditor's  action 
survives  the  death  of  the  debtor  and  attaches  to  the  as- 
sets in  the  hands  of  his  executor  or  administrator. 
Brown  v.  Nichols,  42  JST.  T.,  26  ;  S.  C,  9  Abb.  {N.S.),  1. 

From  the  similarity  which  exists  between  a  creditor's 
suit  and  these  special  proceedings,  it  is  safe  to  say  that 
this  decision  is  authority  here  ;  and  that  the  lien  ac- 
quired by  these  proceedings  in  the  lifetime  of  the  judg- 
ment debtor  attaches  not  only  to  the  equitable  assets  but 
to  other  leviable  personal  property  of  the  debtor  in  the 
hands  of  his  personal  representative.  See  Hazewell  v. 
Penman,  18  How.,  114  ;  S.  C,  2  Abb.,  230. 

After  order  and  injunction  had  been  served  upon  a 
judgment  debtor,  he  handed  his  watch,  not  exempt  from 
execution,  to  his  attorney  in  payment  of  services  to  be 
rendered :  held,  the  creditor's  lien  on  the  watch  was 
prior  to  that  of  the  attorney,  and  that  he  was  justly  pun- 
ished for  violating  the  injunction.  The  Deposit  Nat. 
Bank  v.  Wickham,  44  How.,  421,  Supreme  Court, 
General  Term,  2d  Judicial  Department. 
12 
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But  the  commencement  of  proceedings  against  the 
judgment  debtor  does  not  create  a  lien  upon  property 
which  he  had  then  transfeiTed,  although  in  fraud  of  his 
creditors.  Field  w.  Sands,  SBosw.,  685,  General  Term  ; 
Conger  v.  Sands,  19  Rmo.,  8,  Sp.  T.  §  2469  of  the 
Code  does  not  touch  such  a  case  ;  and  otherwise,  the  law 
is  that  as  to  property  fraudulently  transferred  before  the 
commencement  of  proceedings  against  the  judgment 
debtor,  the  receiver  acquires  only  the  right  of  bringing  an 
action  to  test  the  legality  of  such  transfer  and  of  having 
the  same  set  aside  if  illegal  or  fraudulent.  See  Conger 
V.  Sands,  19  How.,  8  ;  Field  v.  Sands,  supra.  Hence 
the  only  way  to  prevent  the  transferee  from  selling  or  dis- 
posing of  the  property  in  such  case  during  the  pendency 
of  the  litigation  is  to  enjoin  him  or  have  it  placed  in  the 
custody  of  a  receiver  appointed  in  the  action,  if  it  is  per- 
sonal property,  or  filing  notice  of  lis  pendens,  if  it  is  real 
estate. 

On  the  other  hand,  the  lien  of  an  execution  upon  per- 
sonal property  subject  to  levy  is  not  preserved  or  revived 
by  the  institution  of  supplementary  proceedings  after 
the  return  of  the  execution  ;  and  any  such  property  which 
the  judgment  debtor  owned  and  possessed,  but  which  he 
assigned  to  another  while  the  execution  was  in  the 
sheriff's  hands,  cannot  be  ordered  upon  the  judgment. 
The  lien  of  the  execution  is  lost  by  the  return  thereof 
without  a  levy  and  sale,  and  the  assignment  gave  the  as- 
signee a  claim  thereto  superior  to  that  of  the  proceed- 
ings.    Watrous  v.  Lathrop,  4  Sandf.,  YOO. 

When  an  attorney  takes  an  assignment  of  the  whole 
judgment  from  the  judgment  creditor,  his  attorney's  lien 
is  merged  in  his  assignment.  Bishop  v.  Gr.rcia,  14  Aii., 
JS^.  S. ,  69  N.  Y.  Superior  Court,  Sp.  T.  One  who  obtains 
money  in  the  keeping  of  the  Court  by  collusion  or  fraud- 
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ulent  concealment  of  facts,  acquires  no  legal  title  to  it, 
and  the  person  entitled  thereto  has  his  remedy  against 
him.  Keiley  v.  Diisenbury,  10  J.  c&  S'p.  (42  S^.  Y. 
Superior  Court  E.),  238. 

Priorities. 

See  Kiddle's  Supplementary  Proceedings,  pp.  Y-±,  l<;i5, 
&c. 

Priorities  generally  attend  upon  liens,  preferring  them 
in  the  order  of  their  respective  dates  ;  but  sometimes  they 
are  the  mere  outcome  of  the  power  which  a  court  of 
equity  has  in  marshalling  and  distributing  assets. 

Before  the  present  statute  on  supplementarj^  pro- 
ceedings went  into  effect,  the  Courts  distinguished  be- 
tween the  general  lien  of  these  proceedings  and  the 
specific  liens  which  other  remedies  gave,  and  held  that 
the  latter  had  priority  over  the  former.  So  that  if,  for 
instance,  between  the  institution  of  proceedings  and  the 
appointment  of  a  receive);  therein,  another  creditor  issued 
execution  and  had  the  same  levied  on  personal  property 
of  the  debtor  subject  to  levy,  he  acquired  a  priority  in 
such  property,  notwithstanding  the  other  judgment 
creditor  diligently  pursued  his  proceedings  to  a  receiver- 
ship. 

Becker -y.  Torrance,  2,\N.   Y.,  631. 

Yan  Alstyne  v.  Cook,  25  iV.   Y.,  489. 

Voorhies  v.  Seymour,  26  Barh.,  569. 

It  was  further  held,  in  the  first  of  these  cases,  that  a 
judgment  debtor  acquired  no  right  by  these  proceedings 
as  against  other  creditors  pursuing  different  remedies, 
until  a  receiver  was  appointed'.  This  rule,  based  upon  the 
distinction  between  general  and  specific  liens,  acquired  in 
the  pursuit  of  different  judicial  remedies,  is  not  abrogated 
by  the  Code  of  Civil  Procedure  ;    for  such  pursuit  is  but 
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a  race  between  creditors  equally  entitled  to  be  paid  out 
of  their  debtor's  property.  The  Court  in  Becker  v. 
Torrance,  supra,  hardly  meant  that  a  judgment  creditor 
in  supplementary  proceedings  would  lose  his  priority  if 
another  creditor  subsequently  took  and  pursued  a  dif- 
ferent remedy,  like  a  creditor's  action,  which  at  most 
could  only  give  him  a  general  lien  upon  equitable  assets, 
before  the  appointment  of  a  receiver. 

The  rules  of  priority  between  creditors  seeking  pay- 
ment of  their  respective  judgments  out  of  the  property  of 
a  common  debtor,  through  remedies  which  create  a  gen- 
eral lien  only,  appear  to  be  as  follows  : 

As  between  creditors  instituting  these  proceedings 
against  the  debtor,  he  who  commences  first  and  pursues 
his  remedy  to  a  final  termination  without  unreasonable 
delay,  acquires  a  priority  in  the  debtor's  personal  proper- 
ty over  another  creditor  who  begins  his  proceeding  subse- 
quently, although  the  latter  may  first  obtain  an  examina- 
tion or  an  order  of  the  judge  for  the  application  of  property 
toward  the  payment  of  a  judgment  or  the  appointment  of 
a  receiver.  The  creditor  first  in  the  field  is  entitled  to  be 
first  paid.  This  is  so  not  only  upon  the  well-known 
maxim,  "  First  in  time,  strongest  in  right,' '  but  it  results 
necessarily  from  the  lien  which  the  regular  commence- 
ment of  a  proceeding  of  this  kind  gives  the  creditor. 

If  after  the  institution  of  proceedings  the  judgment 
debtor  transfers  personal  property  of  his  or  receives  pay- 
ment of  a  debt  due  him  in  fraud  of  his  creditor  in  the 
proceedings,  this  priority  is  not  affected  thereby  ;  but  the 
receiver,  on  recovering  the  property  or  the  debt  in  an 
action,  is  bound  to  distribute  the  same  or  tlie  proceeds 
among  the  creditors  whom  he  repi'esents,  according  to  the 
same  rnle  of  priority.  But  this  priority  is  limited  by  the 
nature  of  the  remedy.  A  proceeding  against  a  third  per- 
son as  debtor  or  bailee  of  the  judgment  debtor  will  give 
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tlie  creditor  a  preference  only  in  tlie  debt  or  personal 
property  which  he  seeks  to  reach,  and  not  in  the  per- 
sonal property  of  the  judgment  debtor  generally. 

Where  the  debtor  transferred  personal  property  of  his 
in  f rand  of  his  creditors  before  any  proceedings  are  taken 
against  him,  so  that  the  legal  title  is  then  no  longer  in 
him,  and  no  lien  can  be  acquired  in  it,  the  receiver  will 
nevertheless  be  required  to  distribute  the  proceeds  of 
such  property  according  to  the  above  rule  of  priority, 
should  he  succeed  in  recovering  it  from  the  fraudulent 
transferee,  upon  the  maxim  of  first  in  time,  strongest  in 
right,  which  equity  observes  in  the  distribution  of  assets 
among  creditors.  The  same  rule  obtains  as  to  real 
property.  Supplementary  proceedings  create  no  lien  on 
real  estate  before  the  appointment  of  a  receiver,  according 
to  §§  2464-2468  of  Code.  If  a  receiver  is  appointed  and 
the  judgment  debtor's  real  property  is  vested  in  him,  or 
he  successfully  prosecutes  an  action  against  a  fraudulent 
grantee  of  the  debtor's  realty  and  obtains  a  decree  setting 
the  conveyance  aside,  every  creditor  who  comes  in  under 
the  receivership  abandons  the  lien  of  his  judgment,  and 
must  accept  payment  out  of  the  proceeds  of  the  property 
according  to  the  priority  of  his  proceedings,  the  same  as 
if  it  were  personalty.  The  real  estate  in  such  case  is  sold 
and  the  purchaser  acquires  title  thereto,  free  from  the 
lien  of  the  judgment.  Chautauqua  Co.  Bank  v.  Eisley, 
19  jy.  Y.,  369.  Where  the  creditors  pursue  diiferent 
remedies,  some  adopting  supplementally  proceedings  and 
others  a  judgment  creditor's  action,  the  rule  of  priority  is 
somewhat  changed. 

It  is  quite  clear  that  under  the  Code  of  Civil  Pro- 
cedure, which  assimilates  these  proceedings  more  to  the 
old  creditor's  bill  and  the  modern  creditor's  action  than 
the  former  Code  did,  and  besides  endows  them  with 
powers  which  the  others  do  not  possess,  supplementary 
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proceedings  and  a  creditor's  action  stand  on  an  equal 
footing  as  to  priority  in  some  cases,  while  in  others  they 
do  not ;  for  the  Code  intends  these  proceedings  in  con- 
nection with  the  appointment  of  a  receiver  and  an  action 
by  him,  if  necessary  to  effectuate  the  proper  relief,  as  a 
continuous  remedy,  and  that  the  advantage  which  the 
creditor  gains  by  iastituting  his  proceeding  shall  be  se- 
cured to  him  until  the  final  termination  of  the  controversy 
and  the  distribution  of  the  debtor's  assets.  The  scheme, 
including  examinations,  orders  of  the  judge  applying 
2>ersonal  property  upon  judgments,  the  appointment  of 
a  receiver  and  an  action  by  him  to  clear  away  claims 
made  upon  property,  is  a  complete  substitute  for  the 
creditor's  suit.  As  to  the  equitable  assets  of  the  judg- 
ment debtor,  the  creditor's  action  and  supplementary 
proceedings  stand  on  an  equal  footing  in  regard  to  pri- 
ority. The  creditor  who  first  commences  his  action  or 
proceeding  against  the  judgment  debtor  obtains  a  prefer- 
ence in  the  equitable  assets  over  another  who  subse- 
quently institutes  a  like  action  or  proceeding.  But  as 
the  institution  of  a  judgment  creditor's  action  does  not 
create  a  lien  upon  the  debtor's  leviable  personal  prop- 
erty, while  that  of  supplementary  proceedings  does,  it 
seems  evident  that  no  priority  by  a  creditor's  action  in 
such  property  can  be  gained  as  against  a  creditor  pur- 
suing the  other  remedy,  although  subsequently  instituted. 

This  principle  is  not  changed  by  the  fact  that,  after 
the  creditor's  action  and  the  proceedings  are  commenced, 
the  debtor  fraudulently  transfers  his  personal  property 
or  receives  payment  of  a  debt  due  to  him.  If  such 
transfer  or  payment  is  held  void  in  an  action,  priority 
attaches  as  if  no  such  transfer  or  payment  had  been 
made. 

As  to  personal  property  which  the  judgment  debtor 
had  fraudulently  transferred  at  the  time  of  the  com- 
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mencement  of  tlie  creditor's  action  andtlie  supplementary 
proceedings,  so  that  tlie  legal  title  thereto  is  then  no 
longer  in  him,  it  is  not  entirely  clear  what  the  rule  of 
priority  is  as  between  creditors  pursuing  these  different 
remedies.  In  Fields.  Sands,  8  Bosw.,  685,  the  General 
Term  held  that  the  institution  of  supplementary  proceed- 
ing did  not  create  a  hen  or  right  upon  such  property, 
because,  the  Court  says,  the  fraudulent  transferee  is  not 
a  party  to  the  proceeding.  This  decision  was  made 
under  the  former  Code,  when  no  receiver  could  be  ap- 
pointed in  a  proceeding  against  a  third  person.  But 
now  a  receiver  may  be  appointed  in  such  a  proceeding ; 
and  if  this  remedy,  including  the  receivership  and  the 
action  by  the  receiver  to  set  aside  the  fraudulent  trans- 
fer, is  one  continuous  proceeding,  as  seems  clearly  to  be 
the  intention  of  the  statute,  then  when  this  proceeding 
is  taken  against  a  fraudulent  transferee  of  the  debtor  and 
in  the  regular  course  thereof  a  receiver  is  appointed,  who, 
through  an  action,  has  the  fraudulent  transfer  set  aside 
and  the  property  delivered  to  him  for  the  purposes  of 
the  receivership,  no  vahd  reason  can  be  given  why  the 
priority  of  right  to  such  property  between  the  creditors 
should  not  be  determined  according  to  the  dates  of  com- 
mencing their  supplementary  proceedings  and  judgment 
creditor's  actions,  placing  in  this  respect  the  creditors 
who  pursue  these  different  remedies  on  an  equal  footing. 
The  same  rule  of  priority  ought  to  apply  where  a  re- 
ceiver, appointed  in  proceedings  under  §  2464  of  Code, 
or  in  a  creditor's  action  under  §  1877  of  Code,  converts 
the  judgment  debtor's  real  property  into  a. fund  for  the 
benefit  of  creditors,  or  by  action  against  his  fraudulent 
grantee  has  the  conveyance  to  the  latter  set  aside  and 
the  real  property  so  fraudulently  transferred  turned  into 
a  fund  for  the  like  purpose  ;  because  in  both  these  cases 
the  legal  status  is  the  same.     Neither  a  supplementary 


184 


A   CREDITOR  S   ACTION. 


proceeding  nor  a  judgment  creditor's  action  creates  a 
lien  on  personal  or  real  property  which  the  judgment 
debtor  had  transferred  at  the  commencement  of  the 
action  or  proceeding  ;  nor  does  either  create  a  lien  npon 
the  real  property  of  the  debtor  ;  and  every  creditor  who 
comes  in  under  the  receivership  abandons  his  judgment 
lien  upon  the  real  estate  ;  and  the  fund  in  legal  effect  is  the 
same  as  to  him  as  if  it  had  come  from  personal  property. 

The  simplicity  and  superiority  of  supplementary  pro- 
ceedings as  compared  with  a  judgment  creditor's  action 
are  quite  apparent.  The  judgment  creditor  institutes 
his  proceedings,  and  in  this  summary  manner  obtains  a 
discovery  of  his  debtor's  property.  If  it  is  such  that  it 
may  be  applied  upon  the  judgment  by  an  order  imder 
§  2447  of  the  Code,  he  is  entitled  to  the  order,  and  his 
lien  reaches  back  to  the  time  when  he  commenced  his 
proceeding,  subject  only  to  iona  fide  intervening  rights. 
If  the  order  cannot  reach  the  property,  then  he  gets  a 
receiver  who  may  reach  it  through  an  action  against  the 
claimant,  while  all  the  while  the  injunction  and  the  pri- 
ority of  his  proceeding  continue  in  force. 

In  a  judgment  creditor's  action  as  now  authorized  by 
§§  1871  to  1879  inclusive  of  the  Code  of  Civil  Pro"- 
cedure,  provision  is  made  for  the  examination  of  the 
judgment  debtor,  but  the  property  discovered  can  only 
be  applied  upon  the  plaintiff's  debt  by  the  final  judg- 
ment in  the  action. 

Property  levied  upon  was  ordered  to  be  sold  in  bulk, 
under  the  executions,  and  the  proceeds  brought  into 
court  to  await  further  orders  ;  the  sale  to  be  subject  to 
the  approval  of  the  Court.  This  was  done,  but  the  prop- 
erty was  not  delivered,  nor  a  bill  of  sale  given  imme- 
diately. The  purchaser  gave  a  bond  to  pay  the  purchase- 
money  into  court,  or  to  such  person  as  the  Court  might 
direct.     Before  the  property  or  a  bill  of  sale  thereof  was 
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delivered  to  the  purchaser  or  the  bond  given,  another  ex- 
ecution was  issued  to  the  same  sheriff.  Thereafter,  a 
receiver  of  the  judgment  debtor  was  appointed,  who 
qualified  and  then  demanded  that  this  surplus  of  the 
purchase-money  should  be  paid  to  him,  rather  than  upon 
the  last-named  execution.  Held,  he  was  not  entitled  to 
it  as  against  said  execution  creditor. 

The  First  National  Bank  of  Whitehall  v.  The  White- 
hall Transportation  Co.,  18  Sun,  161,  General  Term, 
3d  ,Jud.  Department. 

As  between  an  assignee  in  bankruptcy  and  a  receiver 
in  supplementary  proceedings,  the  same  rule  of  priority 
holds.  Where  the  debtors  filed  their  petition  in  a  court 
of  bankruptcy  before  the  creditor  recovered  judgment 
against  them,  held  that  the  assignee  had  priority  over 
the  receiver  appointed  in  proceedings  on  the  judgment, 
although  he  was  appointed  after  the  receiver  ;  because, 
by  the  United  States  Bankruptcy  Act,  the  assignee's  ap- 
pointment related  back  to  the  commencement  of  the 
bankrupt  proceeding.  Morris  v.  First  National  Bank  of 
N.  Y.,  68  ]Sr.  Y.,  362. 

The  liens  and  priorities  above  mentioned  •  may  be  lost 
by  laches.  The  judgment  creditor,  whatever  remedy  he 
adopts,  must  pursue  it  Mith  due  diligence,  or  another 
more  alert  in  the  race  will  outstrip  him. 

So  the  receiver  may  lose  his  right  by  laches,  hke  a 
plaintift'  in  an  execution  against  property  may  lose  his, 
by  allowing  it  to  become  dormant. 


SECTION  n. 

Ajypeals  and  Reviews. 

See  Riddle's  Supplementary  Proceedings,  p.  230. 
By  §  2433  of  the  Code  of  Civil  Procedure,  an  order 
made  by  a  judge  out  of  court  may  be  vacated  or  modified 
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by  him,  the  same  as  in  an  action ;  or  the  court  out  of 
which  the  execution  was  issued,  may  on  motion  vacate  or 
modify  such  order  or  the  order  vacating  or  modifying  it ; 
and  if  the  execution  was  issued  out  of  a  county  court,  an 
appeal  may  be  taken  from  an  order  made  in  the  course 
of  the  proceedings  based  upon  the  return  of  such  execu- 
tion, as  if  the  order  had  been  made  in  an  action  in  that 
court. 

A  person  against  whom  an  order  for  examination  in 
proceedings  to  collect  a  tax  under  the  laws  of  1867,  ch. 
361,  was  obtained  ex  parte,  may  procure  the  vacation  of 
the  same  upon  notice,  if  improvidently  granted.  Bassett 
V.  Wheeler,  81  If.  T.,  466. 

A  motion  to  vacate  an  order  supplementary  to  execu- 
tion may  in  the  first  instance  be  made  to  the  court. 
Lindsay  v.  Sherman,  5  How.,  808  ;  S.  C,  1  Code  R. 
{N.  S.),  25. 

A  county  court  cannot  review  an  order  made  by  a 
special  county  judge.  Lewis  v.  Penfleld,  39  Sow.,  490, 
Supreme  Ct.,  Sp.  T. 

An  appeal  lies  from  an  order  made  in  supplementary 
proceedings  by  a  judge  to  the  General  Term  of  the  proper 
court.  §§  1356  and  1357  of  Code.  But  the  order  must 
first  be  entered  before  the  appeal  can  be  taken.  §  1304 
of  Code.  A  county  judge's  order  must  be  so  entered 
with  the  clerk  of  the  court.  Pool  v.  Safford,  10  Hun, 
497  ;  S.  C,  4  A^.  Y.  Weekly  Digest,  482,  General  Term. 

The  appeal  lies  to  the  Court  at  General  Term  to 
which  an  appeal  in  any  other  special  proceeding  be- 
fore the  same  judge  would  lie.  If  his  court  may  hold  a 
General  Term,  then  the  appeal  lies  to  that  court ;  if  not, 
then  the  appeal  lies  to  the  Supreme  Court,  General  Term, 
of  the  Judicial  Department  in  which  the  order  was  made. 

In  this  respect  the  practice  under  the  new  Code  differs 
from  that  under  the  old.     Under  the  latter,  as  the  pro- 
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ceedings  were  in  the  original  action,  the  appeallay  to  the 
same  Court  and  Judicial  Department  that  an  appeal  from 
the  judgment  would  lie. 

An  appeal  lies  from  an  order  made  by  a  county  judge 
to  the  Supreme  Court,  General  Term.  Crounse  v. 
Whipple,  3i  How.,  333,  and  §  2433  of  Code. 

What  Orders  Appealable. 

An  appeal  lies  from  an  order  denying  a  motion  made 
for  the  appointment  of  a  receiver  ;  because  it  affects  a 
substantial  right,  although  the  granting  of  the  motion 
rests  in  the  discretion  of  the  Court.  DoUard  v.  Taylor, 
\J.  &  Sp.  (33  N.  Y.  Superior  Court  B.),  496.  That 
is,  an  erroneous,  arbitrary,  or  otherwise  improper  exercise 
of  discretion  may  be  reviewed  on  appeal  to  the  General 
Term.  Matter  of  Duff,  41  How.,  350,  353,  Court  of 
Appeals. 

So  also  an  appeal  lies  to  the  General  Term  from  an 
order  that  a  commitment  issue,  committing  the  judg- 
ment debtor  to  jail  and  imposing  a  fine  upon  him  for  re- 
fusing to  answer  questions.  Forbes  v.  Willard,  54  Barb. , 
520  ;  S.  C,  ZIHow.,  193,  General  Term  ;  and  Newell  v. 
Cutler,  19  Hun.,  74,  General  Term. 

But  no  appeal  in  a  special  proceeding  lies  to  the  Court 
of  Appeals  except  from  a  final  order. 

Eoe  V.  Boyle,  81  N.  T.,  305  ;  In  re  Freedman,  82 
N.  T.,  609. 

In  Carter  v.  Clarke,  7  Boht.,A:90,  General  Term,  the 
Court  held  that  no  appeal  lies  from  an  order  of  a  judge 
before  whom  the  examination  is  taken,  excluding  a  ques- 
tion put  to  the  judgment  debtor,  when  no  final  order 
in  the  proceeding  has  yet  been  made,  because  until  such 
final  order  the  proceeding  is  not  disposed  of,  and  no  ap- 
peal should  be  allowed  from  every  refusal  to  permit  a 
question  to  be  put.  Such  procedure  would  be  harassing 
and  oppressive  to  the  judgment  debtor. 
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In  tHs  case  the  Court  expressed  a  doubt  as  to  its 
power  to  resume  jurisdiction  of  tlie  proceeding  if  the  order 
appealed  from  should  be  reversed,  so  as  to  make  any  di- 
rection in  regard  to  continuing  it.  The  Court  thought 
that  if  a  proceeding  is  not  kept  alive  by  adjournment, 
all  jurisdiction  is  lost.  The  same  doubt  and  view  were 
expressed  by  the  same  judge  in  Haws  v.  Barr,  7  Hobt., 
452.  But  that  Court  at  General  Term  in  a  later  case 
abandoned  this  view  and  held  that  proceedings  which 
are  stayed  need  not  be  adjourned  to  keep  them  alive. 
Woolf  V.  Jacob,  4  y.  c6  Sp.  (36  If.  Y.  Superior  Court 
R.),  408.  It  was  decided  by  the  same  Court  some  time 
before  the  above  decisions,  that  staying  proceedings  antil 
an  appeal  be  disposed  of,  did  not  affect  their  validity. 
The  stay  only  suspended  the  proceedings,  and  the  judge 
could  not  in  the  meanwhile  dismiss  them  ;  that  the  appeal 
with  the  stay  only  suspended  the  judgment  creditor's 
right  to  obtain  the  benefit  of  his  lien  in  the  meantime ; 
it  did  not  take  this  right  away.  Cowdrey  v.  Carpenter, 
2  HoU.,  1.  §  2454  of  the  Code  of  Civil  Procedure  puts 
all  doubts  on  this  point  at  rest.  Now  a  proceeding  once 
instituted  continues  like  an  action  until  dismissed  or 
discontinued. 

A  judgment  debtor  cannot  appeal  from  an  order  di- 
recting a  witness  to  attend  and  be  examined ;  such  order 
does  not  affect  him. 

Kaufman  v.  Thrasher,  10  Hun,  438  ;  S.  C,  4  i\^.  ¥. 
Weehly  Digest,  312,  General  Tei-m. 

In  Jayn  v.  Holbrook,  T  AU.,  338,  N.  T.  Common 
Pleas,  General  Term,  it  was  held  that  as  the  order  ap- 
plying money  or  personal  property  upon  a  judgment 
under  §  297  of  the  former  Code,  was  discretionary^,  no 
appeal  lay  therefrom  to  the  General  Term.  But  as  a 
discretionary  order  affecting  a  substantial  right  is  appeal- 
able in  certain   cases   according  to  later    decisions,  an 
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order  of  this  kind  must  be  so  also.  See  Dollard  v. 
Taylor,  and  Matter  of  Duff,  supra. 

Service  of  notice  of  argument  by  plaintiff  of  the  ap- 
peal taken  by  the  defendant  from  the  judgment,  does  not 
stay  supplementary  proceedings  so  long  as  defendant  has 
not  tiled  the  proper  undertaking. 

Arnoux  v.  Homans,  32  How.,  382. 


SECTION  m. 

Irregularities  and  Jurisdictional  Defects. 

See  Riddle's  Supplementary  Proceedings,  p.  211. 
Irregularities. 

An  affidavit  for  an  order  supplementary  to  execution 
which  does  not  comply  with  general  rule  25,  is  irregular  ; 
but  it  need  not  comply  with  general  rule  87,  or  with 
§  780  of  the  Code  of  Civil  Procedure.  Diossy  v.  West, 
1  N.  Y.  Mo.  Law  Bull.,  23  N.  Y.  Com.  Pleas,  Sp.  T. 

In  Bean  -y.  Tonnelle,  24  Hun,  353,  General  Term,  it 
was  held,  that  the  omission  to  comply  with  general  rule 
25,  did  not  entitle  the  judgment  debtor  or  party  pro- 
ceeded against  to  a  dismissal  of  the  order,  while  in  Schank 
V.  Conover,  56  How.,  437,  Supreme  Ct.,  Sp.  T.,  the 
Court  decided  that  general  rule  25  was  not  intended  to 
apply  to  orders  in  supplementary  proceedings  ;  or  if  in- 
tended to  apply  to  them,  such  intent  is  inoperative, 
citing  3  Code  R.,  116  ;  X^Alh.  {N.  S.),  124  ;  55  If.  Y., 
524;  64  iV^.  Y.,  120. 

It  is  irregular  to  make  the  order  instituting  the  pro- 
ceedings returnable  before  one  of  the  justices  of  the 
court  instead  of  the  judge  who  grants  it. 

See  Ammidon  v.  Wolcott,  15  Ahh.,  314,  Supreme  Ct., 
General   Term;  Haggerty  v.    Rogers,    15    Ahh.,   314, 
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Marg.  Note,  IST.  T.  Superior  Ct.,  Sp.  T.  In  this  latter 
case,  the  order  required  the  debtor  to  appear  before  the 
judge  making  it  or  one  of  the  other  justices  of  the  court. 
This  was  held  irregular,  and  the  order  was  dismissed  on 
motion  upon  the  return  thereof. 

But  the  ]Sr.  Y.  Common  Pleas  at  General  Term  de- 
cided that  the  words  "or  some  other  justice  of  this 
court,"  in  an  order  is  mere  surplusage,  which  could  not 
possibly  mislead  the  judgment  debtor,  and  that  the  order 
was  not  therefore  irregular.  The  Bank  of  Savings  in 
the  City  of  N.  Y.  v.  Hope,  8  Daly,  316  ;  S.  C,  8  iV^.  T. 
Weekly  Digest,  452.  See  also  Dresser  v.  Van  Pelt,  1,5 
How.,  19  N.  Y.  Superior  Ct.,  General  Term. 

An  order  made  by  a  Supreme  Court  justice,  under  §  292 
of  the  former  Code,  which  required  the  judgment  debtor 
to  appear  for  examination  before  a  referee,  btit  failed  to 
specify  some  justice'  in  the  debtor's  judicial  district 
before  whom  all  subsequent  proceedings  were  to  be  had, 
as  prescribed  in  that  section,  was  held  irregular,  and 
vacated  on  that  ground.  Shultz  v.  Andrews,  54  How., 
376,  S.  C.  ;  6  N.  Y.  Weekly  Digest,  166  Supreme  Ct. 
Sp.  T. 

Entitling  papers  in  a  wrong  court,  as  "in  Justice's 
Court,"  in  proceedings  before  a  county  judge,  is  a  mere 
irregularity.     The   People  v.   Oliver,    66   Barb.,   570. 

An  omission  to  show  the  original  order  to  the  person 
proceeded  against  is  an  irregularity.  N"ewell  v.  Cutler, 
19  Hun,  74  ;  Billings  v.  Carver,  54  Barb.,  40. 

It  is  irregular  to  dismiss  proceedings  with  costs  against 
the  creditor,  or  make  any  order  therein  before  the  referee 
has  made  his  report,  when  the  examination  is  taken  by 
a  referee.     Kennedy  v.  IsTorcott,  54  How. ,  ST. 

An  appeal  was  taken  on  the  same  day  that  the  judg- 
ment was  entered,  but  actually  before  the  costs  were  ad- 
justed and  the  judgment-roll  filed.     Held  by  the  Court  of 
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Appeals,  that  as  a  general  rule  the  Court  will  not  inquire 
into  the  fractions  of  a  day  except  to  guard  against  injustice. 
Blydenburgh  v.  Cotheal,  5  How. ,  200. 

Waiver. 

An  irregularity  may  be  waived,  and  it  is  effectually 
waived,  unless  objected  to  at  the  first  opportunity.  Thus, 
an  irregularity  in  an  affidavit,  as  want  of  venue,  cannot  be 
first  raised  on  appeal  ;  this  objection  must  be  made  below. 
Hart  V.  Stearns,  i  JV.  Y.  Weekly  Digest,  540  Supreme 
Ct.  General  Term  ;  the  People  etc.  v.  Oliver,  66  BarT)., 
570.  The  same  in  regard  to  an  affidavit  not  complying  with 
general  rule  25.  Diossy  v.  West,  1  N.  Y.  Mo.  Law 
Bull.,  23.  So  also  as  to  an  irregularity  in  the  issue  of 
execution  ;  it  cannot  be  first  raised  on  appeal.  The  Union 
Bank  of  Troy  v.  Sargent,  53  Barl.,  i22  ;  S.  C,  35 
How..,  87  ;  Ammidon  v.  "Wolcott,  15  Ahh.,  314  ;  Dresser 
V.  Van  Pelt,  15  How.,  19  :  both  general  term  decisions  ; 
and  Haggerty  v.  Kogers,  15  Abh.,  314,  marg,  note. 

An  omission  to  show  the  original  order  to  the  judgment 
debtor  for  his  examination,  is  a  mere  irregularity,  and  if 
he  wishes  to  take  advantage  of  it,  he  must  appear  and 
raise  that  objection  to  the  proceeding.  If  he  fails  to 
appear  for  examination  or  to  object  on  the  return  of  the 
order,  he  has  waived  the  objection.  Billings  v.  Carver, 
54  Barb.,  40  ;  Newell  v.  Cutler,  19  Hun,  74. 

So  an  order  to  show  cause  why  the  judgment  debtor 
should  not  be  attached  as  for  contempt,  using  the  word 
"attached"  instead  of  "punished,"  is  at  most  a  mere 
irregularity,  and  when  the  debtor  does  not  show  that  he 
was  misled  or  failed  to  appear  and  oppose  the  application 
or  excuse  his  default  in  consequence  of  the  use  of  that 
word  instead  of  the  more  appropriate  term  "panished," 
and  the  motion  to  vacate  the  order  does  not  specify  this 
irregularity  as  the  ground  of  it,  as  required  by  general 


192  WAIVER  OF  IEEEGULAR1TIE3. 

rule  46,  the  application  should  be  denied.  The  People  v. 
Kenny,  4  JST.  T.  Supreme  Ct.  R.  (T.  &  C),  572,  General 
Term,  1st  Jud.  Department.  A  failure  to  appear  on  a 
motion  to  punish,  as  for  contempt,  does  not  waive  the 
right  to  have  the  adjudication  set  aside  for  irregularity  ; 
for  the  moving  party  is  bound  to  make  a  case  for  the 
granting  of  the  order  on  the  merits,  the  same  as  if  the 
debtor  had  appeared  and  objected.  Tinkey  v.  Langdon, 
60  How.,  180  Supreme  Ct.  Sp.  T. 

An  appeal  from  an  order  waives  all  irregularities  not 
brought  up  by  it  for  review.  Tinkey  v.  Langdon,  60 
How.,  180. 

But  where  a  party  appears  merely  to  object  to  a  pro- 
ceeding, it  is  not  such  an  appearance  as  will  give  the 
judge  or  court  jurisdiction  where  it  does  not  otherwise 
exist.  Henderson  ■?;.  Stone,  iOHow.,  333,  N.  Y.  Superior 
Ct.  General  Term.  Here  the  order  for  examination  was 
served  after  the  return  day  specified  therein,  and  the 
debtor  thereafter  appeared  only  to  object.  But  if  the 
debtor  appears  and  submits  to  an  examination,  he  waives 
objection  to  the  preliminary  affidavit.  It  is  equivalent 
to  a  voluntary  appearance  ;  and  a  vaHd  order  may  be 
made  appointing  a  receiver  founded  on  a  voluntary 
appearance  and  examination.  He  cannot  thereafter  raise 
this  objection.  The  Union  Bank  of  Troy  v.  Sargent,  53 
Bari.,  422,  S.  C.  35  Bow.,  87  mpra. 

So  where  an  order  made  on  a  motion  for  a  warrant  of 
attachment  for  failing  to  appear  and  be  examined,  re- 
lieved the  debtor  on  condition  that  he  appear  and  sub- 
mit to  an  examination  ;  held  that  the  intention  of  such 
an  order  is  merely  to  require  a  personal  appearance  in  the 
proceedings  so  as  to  restore  jurisdiction  to  the  justice. 
Hence,  if  he  does  appear  and  is  sworn  in  the  usual  man- 
ner, he  has  comphed  with  the  condition  named  in  the 
order,  and  then  upon  presenting  his  discharge  from  his 
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debts  under  tlie  insolvent  laws  of  the  State,  he  may  ob' 
tain  a  suspension  of  the  proceedings,  and  compel  the 
plaintifE  to  sue  upon  the  judgment  if  he  disputes  its 
validity.     Coursen  v.  Dearborn,  7  Jioht.  143. 

Who  cannot  O'faject. 

A  third  person  cannot  object  to  an  irregularity  in  the 
proceedings  to  appoint  a  receiver,  especially  so  when 
the  judgment  debtor  appears  on  the  motion,  and  makes 
no  objectign  to  the  appointment ;  nor  can  he  object  to 
an  irregularity  in  the  return  of  the  execution. 

Underwood  v.  Sutcliffe,  10  Hun,  453,  General  Term. 
This  case  was  reversed  in  the  Court  of  Appeals,  but  not 
on  this  point.  DoUard  a.  Taylor,  IJ.  d;  Sp.  (33  JV.  Y. 
Superior  Court  H.)  496  ;  Tyler  v.  "Willis,  33  Barb. , 
327,  S.  C.  as  Tyler  v.  Whitney,  12  Ahb.  465. 

A  person  affected  by  an  order  cannot  disregard  it  be- 
cause of  any  irregularity.  He  must  appear  and  make 
his  objection  to  it.  Diossy  v.  West,  1  iV^.  Y.,  Mo.  Law 
Bull.  23,  supra. 

If  the  irregularity  is  in  the  order  appointing  the  ref- 
eree, the  objection  on  that  ground  cannot  be  raised  be- 
fore the  referee.  He  has  no  power  to  pass  upon  it.  The 
objector  must  either  obey  the  order  or  bring  the  matter 
before  the  judge  by  a  motion  to  set  it  aside.  Wilcox  v. 
Harris,  59  How,,  262,  Special  Co.  Judge,  Monroe  Co. 

What  Objection  cannot  be  Raised. 

The  regularity  of  a  judgment  or  execution  cannot  be 
inquired  into  on  these  proceedings ;  as  for  instance  the 
objection  that  the  execution  was  issued  five  years  after 
the  recovery  of  judgment  without  leave  of  coui-t  first 
obtained.  This  objection  must  be  made  by  a  direct  ap- 
plication to  the  court  to  set  the  execution  aside.  The 
Union  Bank  of  Troy  v.  Sargent,  53  Barl.,  -132  S.  C.  35 
13 
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How.,  87  ;  Gardner  v.  Lay,  2  Daly  113,  General  Term  ; 
Diossy  V.  "West,  8  Daby,  298,  S.  C.  8  N.  Y.  Weekly 
Digest,  411,  General  Term  ;  Emigrating  Co.  v.  Pike,  2 
N.  T.  Mo.  Law  Bull.  31. 

Jurisdictional  Defects. 

When  a  person  is  sued  by  a  wrong  name,  and  fails  to 
appear,  the  judgment  entered  up  is  without  jurisdiction 
as  against  him,  although  he  is  the  real  person  intended  ; 
and  he  cannot  be  punished  in  proceedings  instituted  upon 
such  judgment,  for  not  complying  with  an  order  made 
therein  in  this  wrong  name.  He  has  not  waived  his 
right  to  object  to  the  misnomer  after  judgment  and  exe- 
cution, and  he  is  not  in  contempt  for  failing  to  comply 
with  an  order  directed  in  the  wrong  name.  Muldoon  v. 
Pierz,  1  Abh.  (N.  C.)  309,  Supreme  Ct.  Ch. 

But  if  the  person  sued  by  a  wrong  name  appears  and 
defends  the  action,  he  waives  this  objection,  and  cannot 
afterward  complain  if  he  is  proceeded  against  by  the 
wrong  name.  Famham  i>.  Hildreth,  32  Barb. ,  277  ;  Mat- 
ter of  Johns,  1  N.  Y.Mo.  Law  Bull.  73,  F.  Y.  Com. 
Pleas  Ch. 


SECTION   IV. 

The  Power  of  a  Judge  in  these  Proceedings. 

Vide  Riddle's  Suppleinentary  Proceedirhgs,  p.  216. 

The  principle  is,  that  a  judge  has  only  such  powers  as 
are  expressly  given  or  clearly  implied  by  statute.  But  the 
provisions  of  the  Code  upon  supplementary  proceedings 
should  be  liberally  construed,  so  as  to  effect  the  object 
intended  by  them.  See  Webber  v.  Hobbie,  13  ILow., 
382;  Squires.  Young,  IBosw.,  690. 

The  different  sections  of  the  Code  of  Civil  Procedure, 
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which  confer  power  upon  judges  in  these  special  proceed- 
ings, are  given  or  referred  to  in  the  foregoing  pages,  tin- 
der the  heads  of  :  What  judges  may  entertain  the  several 
proceedings,  may  make  orders,  and  issue  warrants 
therein  ;  of  the  appointing  of  referees  ;  the  granting  of 
injunctions  ;  punishing  of  disobedience  to  orders  ;  the 
awarding  of  costs,  of  proceedings  against  joint  debtors, 
the  subpoenaing  of  witnesses,  appointment  of  receivers. 

Under  section  5  of  chapter  4,  ante,  some  observations 
are  offered  upon  the  power  of  a  judge  to  order  the  ap- 
plication of  money  or  other  personal  property  toward  the 
payment  of  a  judgment,  where  the  judgment  debtor's 
right  thereto  is  disputed.  A  few  further  remarks  may 
not  be  out  of  place. 

The  question  is  quite  important  as  one  of  jurisdiction. 
All  the  decisions  upon  the  subject,  and  many  of  them  are 
cited  above,  were  made  under  the  former  Code. 

That  Code  prescribed  :  "  If  it  appear  that  a  person  or 
corporation  alleged  to  have  property  of  the  judgment 
debtor,  or  indebted  to  him,  claims  an  interest  in  the 
property  adverse  to  him  or  denies  the  debt,  such  interest 
or  debt  shall  be  recoverable  only  in  an  action  against  such 
person  or  corporation  by  the  receiver."     §  299. 

Under  this  provision  some  decisions  held  that  where  an 
adverse  claim  to  the  property  appeared  in  the  proceeding, 
the  judge  had  no  jurisdiction  to  make  the  order  applying 
the  same  upon  the  judgment. 

See  Barnard  v.  Kobbeei!aZ.,  54  iT.  Y.,  516  ;  in  which, 
however,  the  facts  in  the  proceeding  showed  that  the 
judgment  debtor  had  not  even  a  prima  facie  title  to  the 
money  in  question.  See  also  Sebrauth  or  (Schrauth)  v. 
The  Dry  Dock  Savings  Bank,  20  Alb.,  L.  J.,  I'JT, 
Common  Pleas,  General  Term.  In  this  latter  ca.se  the 
Court  held  that  the  simple  claim  of  interest  by  a  third 
person  ousted  the  jurisdiction  of  the  judge,  and  his  order 
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thereafter  was  void.  This  decision  is  not  given  in  full 
in  the  above  report.  It  is  found  in  full  among  the  ap- 
peal records  in  the  Court  of  Appeals  ;  for  the  case  finally 
reached  that  court,  and  is  reported  in  86  N.  Y. ,  390. 
Eut  the  court  of  last  resort  declined  to  decide  this  ques- 
tion of  jurisdiction. 

Hosier  v.  Lees,  N.  Y.  Superior  Court,  Sp.  T. ,  appears 
to  take  a  juster  view  of  the  question.  It  holds  that  a 
mere  verbal  assertion  of  claim,  independent  of  facts 
proven,  is  not  the  claim  of  interest  meant  by  §  299  ; 
that  it  must  be  an  assertion  supported  by  facts  which 
show  that  a  substantial  question  can  be  made  to  be  sub- 
mitted for  adjudication.  See  Daily  Register,  August 
24th,  1878  ;  Bhss'  Annotated  Code,  Vol.  2,  p.  554. 
According  to  this  decision,  it  is  not  enough,  to  oust  the 
jurisdiction  of  the  judge,  for  a  person  merely  to  assert 
that  he  owns  the  property  in  question  or.  an  adverse 
interest  therein ;  he  must  adduce  some  evidence  of 
ownership  or  interest  which  will  go  to  show  that  there 
is  in  the  matter  a  substantial  question  for  judicial  de- 
termination by  due  process  of  law. 

But  this  provision  of  §  299  is  not  reenacted  in  the 
Code  of  Civil  Procedure.  It  was  intentionally  omitted. 
See  Throop's  notes  on  §§  2446-2450,  Annotated  Code  of 
Civil  Procedure. 

§  244Y  of  the  present  Code  provides  that  the  judge 
may  order  the  payment  of  money  or  the  delivery  of 
articles  of  personal  property  to  a  sherifE,  etc.,  which  is 
in  the  possession  or  under  the  control  of  a  third  person 
when  the  debtor's  right  of  possession  thereof  is  not  sub- 
stantially disputed. 

This  is  now  the  only  provision  on  the  subject. 

It  is  worth  mentioning  that  possession,  not  title,  is 
here  spoken  of,  because  this  is  a  possessory  remedy  :  the 
judgment   creditor  seeks  to  obtain  the  delivery  to  the 
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sheriff  or  receiver  of  a  specific  sum  of  money  or  other 
article  of  personal  property.  If  the  judgment  debtor 
has  not  the  right  of  possession  to  the  property,  as  where 
it  is  pledged,  the  order  cannot  be  made,  although  he  may 
own  it  beyond  all  dispute.  The  judgment  creditor  must 
pursue  some  other  course  to  reach  his  debtor's  interest 
in  it.  Under  this  section  (2M7)  a  person,  who  seeks  to 
prevent  an  order  being  made  for  the  delivery  of  person- 
al property  to  a  sheriff  or  receiver,  must  substantially  dis- 
pute the  judgment  debtor's  right  to  the  possession  thereof. 
He  must  produce  some  evidence  to  show  that  a  sub- 
stantial question  exists  for  determination  in  an  ordinary 
action  ;  mere  assertion  or  pretence  is  not  enough.  The 
judge  is  then  to  determine  whether  such  a  substantial 
dispute  appears  from  the  evidence  or  not ;  and  this  is  a 
judicial  act. 

If  the  judge,  therefore,  has  jurisdiction  of  the  person 
and  of  the  subject  matter,  or  general  question  as  it  is 
called  in  Hunt  v.  Hunt,  72  iV^.  Y.,  217,  he  has  juris- 
diction to  determine  the  question  of  substantial  dispute  ; 
and  his  order  in  no  case  can  be  void.  He  may  err  :  he 
may  be  as  thoroughly  wrong  as  the  judge  was  in  Bar- 
nard V.  Kobbe,  5-1  N.  T.,  516  ;  still  his  order  is  merely 
erroneous,  not  void,  and  must  be  obeyed  or  corrected 
by  appeal  or  review.  Any  other  course  would  lead  to 
confusion ;  for  it  must  be  conceded  that  somewhere 
along  the  line  of  evidence  the  judge  has  jurisdiction  to 
decide  whether  the  debtor's  right  is  substantially  dis- 
puted or  not.  Then  at  what  point  on  that  hue  is  he 
ousted  of  jurisdiction  and  his  order  rendered  void  ? 
What  amount  of  evidence,  what  degree  of  proof  will 
turn  the  scales  and  make  that  void  which  otherwise 
would  be  valid  or  merely  erroneous?  The  inevitable 
consequence  of  this  position  is  that  a  person  against 
whom  such  an  order  were  made,  would  have  to  decide 
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for  himself  the  grave  question  of  jurisdiction,  and  deter- 
mine whether  he  should  obey  or  disregard  it.  The  safest 
and  soundest  rule  is  to  hold  that  a  judge's  order  made 
under  §  2447  of  Code  is  always  valid,  provided  he  has  the 
required  jurisdiction  of  the  person  and  subject  matter, 
and  must  be  got  rid  of,  if  erroneous,  by  appeal  or  review, 
like  valid  orders  generally. 

Another  branch  of  this  question  is,  what  evidence 
should  a  third  party,  against  whom  the  order  is  sought, 
be  required  to  furnish  to  prevent  its  being  made,  when 
he  himself  claims  an  adverse  title  or  interest  ?  Should  he 
not  make  out  a.  prima  facie  case,  such  as  would  prevent 
a  nonsuit  or  entitle  him  to  go  to  the  jury  on  a  trial  ? 

The  order  of  the  judge  will  not  afEect  a  person  who  is 
neither  a  party  nor  privy  to  the  proceeding  unless  he  is 
guilty  of  laches.  See  Gibson  v.  Haggerty,  37  iV.  Y., 
555. 

An  inquiry  growing  partly  out  of  this  question  con- 
cerning the  power  of  the  judge  is,  what  issues  may  be 
made  in  an  action  by  a  claimant  against  a  third  person 
for  the  money  or  other  personal  property  which  the 
latter  paid  or  delivered  up  upon  an  order  of  the  judge  ?  If 
the  third  person  paid  his  debt  to  the  sheriff  under  the 
permissive  order  of  the  judge,  pursuant  to  §  2446  of  Code, 
the  claimant  is  bound  to  prove  that  he  is  a  transferee 
thereof  from  the  judgment  debtor  in  good  faith  and  for 
a  valuable  consideration,  and  that  the  person  paying  had 
actual  or  constructive  notice  of  his  rights  when  the 
payment  was  made. 

When  a  third  person  pays  a  specific  sum  of  money  or 
delivers  an  article  of  personal  property  to  a  sheriff,  etc. , 
tipon  the  mandatory  order  of  the  judge,  he  should  have 
at  least  the  same  protection,  and  the  claimant  as  a  trans- 
feree from  the  judgment  debtor,  should  be  required  to 
make  Ijke  proof. 
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He  is  in  any  event  required  to  prove  that  the  person 
paying  the  money  or  delivering  the  property  had  actual 
or  constructive  notice  of  his  claim  or  rights,  when  the 
money  was  paid  or  the  property  delivered. 

See  Gibson  v.  Haggerty,  37  JV.   Y. ,  555. 

If  as  such  a  transferee  he  is  not  bound  to  make  this 
additional  proof  in  the  first  instance,  it  appears  clear  that 
the  third  party,  as  defendant  in  the  action,  ought  to  be 
allowed  to  prove  the  negative,  that  the  claimant  is  not  a 
bona  fide  transferee  for  valuable  consideration  of  the 
money  or  property  claimed  ;  that  the  transfer  to  him  was 
made  to  hinder,  delay,  and  defraud  the  creditors  of  the 
judgment  debtor.  He  ought  to  have  the  right  to  make 
this  defence,  because  in  a  proceeding  presumptively  at 
least  in  invitum,  he  has  been  compelled  by  judicial 
process  to  surrender  the  money  or  property  in  his  hands 
for  the  benefit  of  the  judgment  creditor,  who  would  be 
entitled  in  an  action  of  interpleader  or  creditors'  action 
to  make  such  proof  against  the  claimant,  and  he  should 
be  held  subrogated  to  the  rights  of  the  judgment  creditor. 
Besides  the  law  allows  a  defendant  to  set  forth  in  his  an- 
swer as  many  defences  or  counterclaims  or  both  as  he  has. 
See  §  507  of  Code. 

When  the  claimant  becomes  a  transferee  or  purchaser 
from  the  judgment  debtor  of  goods  or  a  debt  after  pro- 
ceedings have  been  instituted  to  reach  the  same,  he  is 
bound  to  prove  affirmatively  to  maintain  his  action  there- 
for, that  he  is  a  purchaser  in  good  faith  for  a  valuable 
consideration,  and  that  at  the  time  of  such  purchase  he 
had  no  notice  of  the  proceedings.     §  2469  of  Code. 

A  county  judge  of  the  county  in  which  the  attorney  of 
the  applicant  resides,  can  make  an  order  under  §  772  of 
the  Code  to  show  cause  before  a  special  term  of  the  Su- 
preme Court  why  an  order  in  a  supplementary  proceed- 
ino'  should  not  be  made.     Vandeburgh  v.   Gaylord,   7 
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JV.    Y.    Weekly  Digest,  138,  Supreme  Court,   Special 
Term. 

A  judge  may  also  enforce  a  parol  agreement  for  an 
adjournment  made  in  these  proceedings.  People  v. 
Oliver,  66  Barh,  570. 

No  Power. 

The  judge  has  no  power  to  order  the  payment  of  money 
or  the  delivery  of  personal  property  to  a  sheriff  or  receiver 
when  the  judgment  debtor's  right  of  possession  thereof 
is  substantially  disputed  as  seen  above,  nor  has  he  the 
right  under  §  2446  of  Code  to  authorize  a  debtor  of  the 
judgment  debtor  to  pay  his  debt  to  the  sheriff,  when  it 
appears  that  the  debt  has  been  transferred  in  good  faith 
and  for  a  valuable  consideration  to  another.  He  cannot 
try  in  those  proceedings  the  validity  or  good  faith  of  an 
alleged  assignment  of  property.  Beebe  v.  Kenyon,  3 
Eun,  73  ;  S.  C,  5  Supreme  Ct.  (T.  &  C.)  K,  271 ; 
Schrauth  v.  The  Dry  Dock  Savings  Bank,  8  iV.  Y. 
Weekly  Digest,  417  ;  nor  inquire  into  the  validity  of  an 
insolvent's  discharge  under  the  insolvent  laws  of  the 
State.  Coursen  v.  Dearborn,  7  Bobt.,  143 ;  Smith  v. 
Paul,  20  How. ,  97  ;  and  when  the  judgment  debtor  ap- 
pears on  the  return  of  the  order  with  his  discharge,  and 
moves  to  dismiss  the  proceedings  on  that  ground, 
the  motion  must  be  granted,  and  the  creditor  remitted  to 
his  action  upon  the  judgment.  Smith  v.  Paul,  supra. 
But  where  iipon  conceded  facts  it  is  only  a  question  of 
law  whether  the  judgment  in  the  proceeding  is  included 
in  the  discharge  or  not,  the  judge  may  decide  it  on  the 
motion.     Gardner  v.  Lay,  2  Daly,  113. 

The  judge  has  no  power  to  inquire  into  the  jurisdiction 
of  the  court  which  rendered  the  judgment  on  which  the 
proceedings  are  based.  People,  etc. ,  v.  Oliver,  6&  Barb. , 
570  ;  nor  has  he  power  to  order  a  judgment  debtor  to 
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pay  the  judgment  against  him,  nor  a  person  to  pay  a  tax 
assessed  upon  him.  Tinker  v.  Crooks,  22  Hun,  579  ; 
Bailey  v.  Buel,  50  J^.  JT.,  662  ;  Drake  v.  Shurtliff,  24 
B^un,  422. 

If  he  orders  the  person  proceeded  against  under  the 
tax  laws  to  pay  the  tax  assessed  upon  him,  and  the  party 
complies,  the  payment  is  voluntary  ;  the  order  is  without 
jurisdiction.  Bailey  v.  Buel ;  Drake  v.  Shurthff,  supra. 
The  judge  has  no  power  to  order  a  thii'd  person  proceeded 
against  to  pay  to  the  judgment  creditor  or  to  a  sheriff 
or  receiver  a  debt  due  by  him  to  the  judgment  debtor. 
The  West  Side  Bank  v.  Pugsley,  4T  If.  Y.,  368. 

The  judge  cannot  require  a  receiver  to  render  his  ac- 
count to  him  ;  for  that  officer,  after  his  appointment,  is 
subject  to  the  control  of  the  court.  Pool  v.  Safford,  14 
Run,  369  ;  S.  C,  6  iV".  T.  Weekly  Digest,  538,  General 
Term.  But  by  §  715  of  the  Code  of  Civil  Procedure, 
the  judge  appointing  the  receiver  or  his  successor  in 
office,  may  at  any  time  remove  him  or  direct  him  to  give 
a  new  bond  with  new  sureties.  The  judge  may  accept 
his  resignation  and  appoint  another.  "Wing  v.  Disse,  15 
Hun,  190,  General  Term. 

It  has  been  variously  decided  whether  a  judge  can  or- 
der the  judgment  debtor  to  execute  an  assignment  of  his 
property  or  not.  In  Fenner  v.  Sanborn,  37  Barb.,  610, 
and  Sickels  v.  Hanly,  4  Abi.,  W.  C,  231,  both  at  Gen- 
eral Term,  it  was  held  that  the  judge  had  such  power. 
In  People,  etc. ,  v.  Hulburt,  5  How. ,  446  ;  S.  C. ,  1  Cods 
R.,]Sr.  8.,  75,  and  9  N.  Y.  Leg.  Ohs.,  245,  General  Term, 
and  in  Ball  v.  Goodenough,  37  How.,  479,  it  was  held 
that  he  had  no  such  power.  The  same  view  was  expressed 
at  Special  Term,  in  Tinkey  v.  Langdon,  60  How.,  180. 
Ball  V.  Goodenough,  supra,  is  of  little  value.  It  is  a 
decision  by  McCunn,  J. ,  and  is  obiter. 
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SECTION   V. 

Second  Proceedings. 

See  Riddle's  Supplementa/ry  Proceedings,  p.  236. 

No  second  proceeding  will  be  allowed  while  a  first  pro- 
ceeding is  yet  pending.  Brockway  v.  Brien,  37  How., 
270,  N.  Y.  Com.  Pleas  ;  Gaylord  v.  Jones,  7  Eun,  480, 
General  Term.  But  this  does  not  mean  that  on  finding 
that  the  judgment  debtor  obtained  property  after  the  first 
order  was  served,  the  creditor  may  not  have  an  order  to 
discover  and  reach  that.  The  two  proceedings  may  be 
consolidated.  Under  the  old  practice  of  the  creditors' 
bill,  if  the  complainant  wished  to  reach  property  acquired 
by  the  judgment  debtor  after  the  bill  was  filed,  he  had  to 
file  a  supplemental  biU.  Caton  v.  Southwell,  13  Barb., 
335. 

A  judgment  creditor  is  entitled  to  examine  his  debtor  as 
fully  as  may  be  once.  When  the  examination  is  closed, 
the  case  is  res  judicata  as  to  all  matters  prior  to  the  ex- 
amination, or  rather  prior  to  the  institution  of  the  pro- 
ceedings. 

A  second  order  will  not  be  granted  as  a  matter  of 
course,  although  it  may  be  asked  by  the  creditor  upon 
another  judgment ;  for  the  right  to  examine  is  granted, 
not  as  attaching  especially  to  the  judgment,  but  as  the 
privilege  of  the  particular  plaintiff.  To  secure  a  second 
order  the  affidavit  should  disclose  the  first  proceeding, 
and  give  some  good  reason  for  again  invoking  the  power 
of  the  judge  ;  such  as  subsequently  acquired  property,  &c. 
Facts  by  affidavit  must  be  stated,  affording  a  reason  for  a 
second  examination.  The  second  order  is  discretionary. 
Canavan  v.  McAndrew,  20  Hun,  46  ;  S.  C.  as  Canavan 
V.  Coyne,  9  JST.  T.   Weekly  Digest,  342,  General  Term  ; 
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Grocers'  Bank  v.  Bayard,  21  JBun,  203  ;  S.  C,  10  J^.  Y. 
Weekly  Digest,  124,  General  Term  ;  Carter  v.  Clarke,  7 
BoM. ,  43  ;  Hamilton  v.  Morange,  2  iV.  Y.  Mo.  Lorn 
Bull.,  58  N.  Y.  Com.  Pleas  Oh.;  Irwin  v.  Chambers,  8 
J.  (&  8p.  (40  JV.   Y.  Su2?erior  Ct.  H.),  432. 

But  in  Grocers'  Bank  ■?;.  Bayard,  supra,  Barrett,  J., 
stated  that  when  much  time  has  elapsed  since  the  first  ex- 
amination, and  the  application  is  made  by  a  receiver  in 
the  performance  of  his  duty,  a  second  examination  should 
be  granted  and  upheld  upon  very  sKght  evidence  of  a 
change  in  the  defendant's  position,  or  other  facts  calling 
for  the  exercise  of  discretion. 

See  also  Clark  v.  Laudregan,  40  W.  J.  S.,  310.  And 
this  rule  is  enforced,  although  a  new  judgment  has  been 
recovered  on  the  former  one,  and  the  examination  is 
asked  for  on  this  new  judgment.  Irwin  v.  Chambers, 
8  ./.  c&  Sp.  (40  iV:  Y.  Superior  Court  li.),  432,  General 
Term. 

This  iTile  was  enforced  against  the  assignee  of  a  judg- 
ment where  the  original  owner  had  four  years  before  ex- 
amined the  debtor.  Jurgensen  v.  Hamilton,  5  Abb., 
JV.  C,  149.  But  where  the  first  proceeding  has  inadver- 
tently fallen  through,  a  second  proceeding  is  allowed 
without  requiring  the  creditor  to  show  newly  acquired 
property.  5  Abb.,  N.  C,  149,  supra.  So  also  when  the 
form.er  proceeding  is  discontinued  by  consent,  no  bar  ex- 
ists to  a  second  proceeding.  Carter  v.  Clarke,  7  Robt. , 
43,  Special  Tenn,  and  S.  C.  on  appeal,  7  Robt.,  496, 
being  in  conformity  with  the  practice  in  creditor's  bills. 

Also  when  the  first  order  was  set  aside  on  the  debtor's 
motion,  a  second  order  will  be  granted,  although  the  or- 
der setting  aside  the  first  proceeding  was  not  entered, 
through  the  neglect  of  the  debtor's  attorney,  to  whom  the 
written  decision  had  been  handed,  and  whose  duty  it  was  to 
enter  it.     Schultz  v.  Andrews,  i^  How.,  380,  Supreme 
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Court,  Special  Term.  The  court  iu  tMs  case  also  stated 
that  the  Code  did  not  require  the  entry  of  such  an  order 
in  the  clerk's  office,  except  for  the  purpose  of  an  appeal 
therefrom. 

See  also  Hamilton  v.  Morange,  2  N.    Y.  Mo.  Law 
BuU.,  58. 
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AcTiOK,  by  receiver,  165. 
See  "Receiver." 

by  transferee,  what  he  must  prove  to  defeat  order,  198,  199. 
what  should  be  allowed  to  prove  against  him,  199. 
cannot  be  based  on  order  against  a  third  party,  130. 
Acts,  what  are  punishable  as  for  contempt,  65. 
Adjoubnmeitts,  proceedings  may  be  adjourned,  49,  52 
Adjudication  in  contempt  proceeding,  85. 
Affidavit,  to  obtain  order.     See  "  Proof," 
irregularity  in,  189. 
See  "Irregularities." 
Against  whom  pioceedings  may  be  taken,  13-15. 
infant  judgment  debtors,  13. 
infant  bailees  of  judgment  debtors,  15. 
married  women  judgment  debtors,  14. 
corporation  bailee  of  judgment  debtor,  15. 
association  "  "  "        15. 

Amendment,  36. 
Appeal  from  order,  how  taken,  8. 

when  execution  issued  from  County  Court,  186. 
to  what  court  it  lies,  186. 
order  to  be  entered  before,  186. 
from  order  of  county  judge,  187. 
what  irregularities  waived  thereby,  192. 
none  to  Court  of  Appeals  except  from  final  order,  187. 
when  none  to  general  term,  187. 
Appealable  Okdeks,  what  are,  187. 

discretionary  may  be,  188. 
Appeals  and  Eeviews,  185-189. 
APPEAB,  a  party  failing  to,  may  be  punished,  65. 
Appeabancb,  etc.,  necessary  for  proceeding,  15. 
in  a  proceeding,  efEect  of,  193. 
waives  objection  to  misnomer,  194. 
what  does  not  give  judge  jurisdiction,  192. 
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Appointment  OF  Receiver.     See  "  Receiver. " 

presumes  execution  to  liave  been  is- 
sued to  tlie  proper  county,  168. 
what  allegation  of,  in  complaint  suf- 
ficient, 168. 
Assignment,  what  is  not  fraudulent,  173. 

to  receiver,  court  may  compel,  146. 

"         may  judge  compel?  146,  201. 
Attachment,  warrant  of.     See  "  Warrant  of  Attacliment." 
Attendance  for  examination,  44^49. 

in  what  county,  25,  27. 
Attorney  of  record  may  institute  proceedings,  5,  13. 
may  do  so  to  enforce  his  own  lien,  13. 
lien  on  judgment,  when  merged,  178. 
Authority  of  Judge.     See  "  Power  of." 

Banks,  when  cannot  be  proceeded  against,  15. 
Board,  claim  for,  not  personal  earnings,  98. 

membership  in,  is  reachable  property,  97. 
Bond  of  receiver,  139. 

to  be  proved  like  a  deed,  139. 

when  void  or  irregular,  139,  140. 

to  be  filed,  and  where,  140. 

See  "  Receiver." 

Chancery.    See  "  Court  of  Chancery." 
Claim  of  title  or  adverse  interest  by  third  person,  123. 
"     what  is  such,  123,  196. 
"     what  will  oust  jurisdiction  of  judge,  195. 
Claimant  as  transferee,  what  he  must  prove,  198. 
Code  op  Procedure  of  New  York,  6,  8,  9,  16,  17,  SO,  34,  44,  61, 

64,  71,  93,  93,  95,  99, 109, 113, 
116,  123,  134,  136,  140,  142, 
144,  168,  170,  183,  186,  188, 
190. 
OF  Civil  Procedure,  §  2432, 1. 
§  2433,  3. 
§  2434,  5. 
g  8435,  28. 
§  3436,  35. 
§  3437,  36. 

§§  2438,  3439,  3440,  37. 
§  2441,  40. 
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Code  of  Civil  Pboceddre,  §§  3442,  3443,  44. 

§  3444,  49. 
§  3445,  47. 
§  3446,  108. 
§  2447,  113. 

§§3448,2449,  2450,  131. 
§  2451,  58. 
§  2452,  33. 
§  2453,  40. 
§  2454,  55. 
g§  2455,  2456,  61. 
§  2457,  62. 
§  3458,  15. 
§  3459,  25. 
§  2460,  53. 
§  3461,  93. 
§  2462,  95. 
§  2463,  99. 
§  2464,  133. 
§  2465,  141. 
§  2466, 142. 
§§  2467,  2468,  143. 
§  2469,  153. 
§§3470,3471,155.    • 
Commissions  of  receiver,  158. 
Commitment,  order  of,  what  to  contain,  85,  86. 

warrant  of,  what  to  contain,  85,  86. 
Compensation  for  work  uncompleted  not  reachable,  105. 
Contempt,  what  is,  65-69. 

failure  to  appear  is,  65. 

when  discharge  under  insolvent  laws  does  not  purge  of,  65. 

refusal  to  answer  question,  is,  65. 

"      to  deliver  up  goods,  etc.  is,  68. 
violation  of  injunction  is,  66. 
when   refusal  by  third  person    to   deliver  up  property 

is,  118. 
procedure  to  punish  for,  75. 
what  acts  are  not,  69,  74,  75. 
what  answer  is  not  necessarily,  73. 
what  refusal  will  not  be  punished  for,  73. 
COKPOEATIONS,  domestic,  etc.,  cannot  be  proceeded  against  as  judg- 
ment debtors,  14. 
must  attend  and  answer  by  an  oiBcer,  49. 


208  INDEX  TO   SUPPLEMENT. 

Costs  of  Action,  when  judgment  creditor  not  liable  for,  169. 
when  he  is  liable,  169. 
when  receiver  liable  for,  169. 
security  for,  in  discretion  of  court,  170. 
"        for,  when  required  to  file,  171. 
of  proceeding  to  judgment  creditor,  61. 
to  party  examined,  61. 
in  contempt  proceeding  must  be  proved,  88. 
COURT,  to  what,  appeal  lies,  186. 

of  Appeals,  no  appeal  to,  except  from  final  order,  187. 

of  Chancery,  135,  202. 

when  no  appeal  to  general  term,  187. 

what,  may  vacate  or  modify  order,  3, 186. 

Superior,  of  Buffalo,  proceedings  in,  96. 

city  of  Brooklyn,  proceedings  in,  96. 
has  control  of  receiver,  155. 

when  will  not  order  him  to  distribute  funds,  156.  /• 
when  will  enjoin  him,  and  when  not,  157. 
when  will  not  order  him  to  pay  out  trust  funds,  157 
may  remove  him  at  special  term,  157,  158. 
what  not  sufficient  ground  for  removal,  158. 
Creditor  attaching  proper  party  to  bring  action,  etc.,  171. 
judgment,  who  is,  11. 

"         may  drop  proceeding  and  bring  creditor's  action, 
172,  173. 
Creditor's  action  under  present  code,  184. 

Demand  by  receiver,  167. 

"  See  "Receiver."' 

Debtor,  judgment,  discharged  under  insolvent  act,  must  appear,  65. 
"  when  cannot  object  to  order  that  third  party  pay, 

etc.,  119. 
of  judgment  debtor  may  pay  to  sheriff,  108. 

"  such  payment  a  discharge,  etc.,  108. 

Defect,  jurisdictional,  suing  in  wrong  name,  194. 
Discharge  of  debtor  under  insolvent  act,  65. 
Discontinuance  of  proceeding,  how  made,  55-57. 
Dismissal  of  proceeding,  how  made,  55-57. 
Disobedience  to  order,  62. 

Disputes  substantially,  debtor's  right  of  possession,  112,  196. 
"  what  is,  and  how  done,  196, 197. 

"  possession,  not  title,  196. 

Dower  Right,  when  cannot  be  reached,  107. 
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Examination,  49-53'. 

to  be  under  oath,  49. 
of  eitlier  party  may  be  taken,  49. 
of  judgment  debtor  may  be  waived,  49. 
wben  person  need  not  swear  to,  49. 
extent  tliereof,  53. 
cannot  be'used  against]wliom,  55. 
second,  202-204. 
Execution,  where  to  be  issued  for  these  proceedings,  15,  16. 
to  what  county,  20,  27. 
to  be  issued  to  a  sheriff, *19. 
where  to  be  issued  against  a  non-resident,  20. 
must  be  actually  returned,  21. 
if  fraudulently  returned,  31. 
if  returned  in  good  faith  before  60  days,  21. 
if  so  returned  at  re.quest  of  attorney,  31. 
presumed  to  have  been  returned  in  60  days,  29. 
alias  being  out  proceedings  were  dismissed,  22. 
In  action  by  receiver  he  nefed  not  prove  where  it  was 
issued,  168. 
Exemption  of  wearing  apparel,  etc. ,  under  the  common  law,  103. 
Exempt  Pkopebtt  cannot  be  reached,  148,  149. 
what  team  is,  150, 
Judgment  debtor  may  designate,  149,  150. 

■•FAMg*,  what  is.  In  these  proceedings,  104. 

jjsfis  in  contempt  proceeding  may  be  included  in  fine,  88. 

""  must  be  proved  to  be  included,  88. 
Filing  of ''esaiHiination,  etc.,  where,  141. 

of  order  Vf  receivership,  where,  140. 
of  receiver's  bond,  where,  140,  141. 
Fine,  amount  of,,  in  contempt  proceeding,  87-90. 
what  fees  and  costs  may  be  included,  88. 
these  must  be  proved  to  be  included,  88. 
cannot  be  arbitrarily  imposed,  88,  89. 
when  cannot  be  imposed,  89. 
when  limited  to  costs  and  expenses,  89. 
error  in  amount  of,  does  not  avoid  commitment,  90. 
party  relieved  from,  when,  90. 
Pkaud,  obtaining  money  by,  from  court,  178,  179. 

no  legal  title  thereby  acquired,  179. 
Fdtdee  Earnings  and  acquisitions  not  reachable,  105. 
14 
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Infant  judgment  debtors,  13. 

bailees  of  judgment  debtors,  15. 
Injunction  may  be  granted,  58,  59. 
extent  of  order,  59. 
begins  to  operate,  when,  73,  74. 
party  must  obey  wliile  in  force,  66. 
what  is  a  violation  of,  66,  67. 
what  held  to  be  no  violation,  67,  74,  75. 
in  what  cases  order  does  not  restrain,  59,  60. 
when  no  defence  to  action,  59. 
Imprisonment  in  contempt  proceeding,  91. 

discharge  from,  91. 
Inquiry,  on  examination,  extent  of,  53-55. 
Interest  of  mortgagees  in  chattel  reachable,  99. 

on  judgment  collectable  by  these  proceedings,  17. 
Interrogatories,  when  to  be  filed,  84,  85. 
Irregularities,  189-191. 

what  are  in  affidavits,  189. 
"     are  in  orders,  189,  190. 

are  in  serving  order,  190. 
"     in  proceedings,  190. 
"     cannot  be  raised,  193. 
waived,  191. 

when  and  how  waived,  191. 
who  cannot  object,  193. 
who  only  can  object,  139. 
when  and  where  must  object,  193. 
Irregularity  in  serving  order  does  not  excuse  disobedience,  65. 

Joint  debtors,  proceedings  against,  93,  94. 
Judge,  power  of,  in  these  proceeding's,  194-198. 

of  county,  what  order  to  show  cause  may  make,  199. 
what  parol  agreement  may  enforce,  200. 
what  question  of  law  may  determine,  200. 

"of  fact    "  "  123,  194-198. 

when  his  order  is  valid  or  merely  erroneous,  195-198. 
when  there  is  doubt,  should  not  make  order,  176. 
may  appoint  receiver,  133. 
"      accept  receiver's  resignation  and  appoint  another,  156 
"      require  him  to  give  new  bond,  156. 
to  pass  on  sufficiency  of  his  bond  and  securities,  139. 
power  limited  by  §  2447  of  Code,  114-116. 
no  power  to  try  certain  questions,  200. 
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Judge,  no  jurisdiction  to  order  judgment  debtor  to  pay  judgment, 
68,  69,  74. 
nor  to  order  a  person  to  pay  a  debt  due  the  judgment  debt- 
or, 71. 
when  no  power  to  require  delivery  of  chattels,  123,  134. 
when  hia  orders  are  non-jurisdictional,  195,  196. 
when  third  person  not  affected  by  order,  198. 
Judges  who  may  entertain  proceedings,  5-10. 
of  Marine  Court,  6. 

of  counties,  and  special  county  judges,  8. 
of  Supreme  Court,  5,  7. 
.  may  make  order  anywhere  in  the  State,  7. 
other,  9. 
Judgment,  what  kind,  for  these  proceedings,  15,  17. 
not  for  less  than  $25,  17. 
not  of  a  federal  court,  17. 

representing  exempt  property  not  reachable,  101. 
creditor,  who  is,  11. 
Jurisdiction,  order  without,  need  not  to  be  obeyed,  69,  72. 

of  person  and  subject  matter  necessary  for  order,   69. 

loss  of,  92. 

See  "  Judge,  power  of,"  123,  194-198. 

JuRISDICTIONAIi  DEFECTS,   189,   194. 

Justices  of  Supreme  Court  may  entertain  these  proceedings,  5,  7. 

may  make  order  anywhere  in  State,  23. 
when  may  act  in  place  of  a  judge  of 
local  court,  7. 

Kinds  op  Remedies,  1. 

Lien  of  these  proceedings,  174. 
how  created,  174,  175. 

"     preserved,  128,  130. 
extends  to  what  property,  155,  174,  175. 
effect  of,  on  subsequent  transfers,  175. 
to  retain,  when  must  receiver  be  appointed,  176. 
lost  when,  how  ?  176,  185. 
in  proceeding  against  third  party,  176. 
superior  to  attorney's  fees,  177. 
of  judgment,  when  creditor  abandons,  181. 
of  creditor's  action,  extent  of,  175. 
of  creditor's  bill,  extent  of,  154,  174,  175. 
of  execution  returned  not  revived  by  proceedings,  178. 
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Lien  of  attorney  on  judgment  merged  by  taking  assignment  tliere- 
of,  178. 
none  acquired  on  property  transferred  before  proceedings  be- 
gun, 178,  184. 
none  on  real  estate  before  appointment  of  receiver,  181, 184, 
Liens,  174^179. 

general  and  specific,  179. 

may  be  lost  by  lacbes,  185. 

survive  death  of  judgment  debtor,  177. 

Married  Wombh  may  be  proceeded  against,  14. 
Membership  or  seat  in  an  Exchange  reachable,  97,  98. 
Money  due  from  boarders  reachable,  98. 

in  hands  of  a  disbursing  oflScer  for  salaries  not  reachable,  106. 
"        "    receiver  of  corporation  not  reachable,  100. 

of  bankrupt  estate  on  deposit  not  reachable,  106,  107. 

not  due  when  order  is  served  not  reachable,  104. 

wholly  earned  when  order  is  served  is  reachable,  105, 

specific  sums  of,  included  in  tei-m  personal  property,  68, 114. 

restitution  of,  when  ordered,  llS,  119. 

Name,  wrong,  sued  by,  judge  no  jurisdiction,  194. 

"  "  when  judge  has  jurisdiction,  194. 

Notice,  judgment  debtor  entitled  to,  of  motion  for  receiver,  42. 

to  him  of  examination  of  witnesses,  49.' 

when  not  so  entitled,  49. 

of  motion  for  order,  under  §§  3446  and  3447,  109,  110,  129, 
130. 

such  notice  a  wise  precaution,  130. 

of  motion  for  receiver,  how  to  be  given,  133,  137. 

must  be  in  writing,  137. 

when  not  necessary,  133,  137. 

to  other  creditors,  etc.,  141,  143. 

whennot  necessary,  143. 

of  proceedings,  not  substantially  disput-ed,  175. 

payer  of  a  debt,  after  proceedings  begun,  must  show  want 
of,  154. 

purchaser,  after  proceedings  began,  must  show  want  of,  154. 

to  claimant,  effect  of,  180. 

Objections  to  irregularities  in  proceedings,  191. 
who  cannot  raise,  198. 
that  cannot  be  raised,  198. 
that  cannot  be  raised  in  contempt  proceeding,  77,  78,  84. 
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Order   against  jadgment  debtor  after  return  of  execution,  1,  31. 
"      before        "  "  1,  36. 

"        debtor  or  bailee  of  judgment  debtor,  1,  48. 
how  reviewed,  vacated,  or  modified,  3. 
jurisdictional,  must  be  obeyed  tbougb  erroneous,  135,  etc. 
merely  erroneous  cannot  be  disregarded,  70,  125. 
without  jurisdiction  is  void  and  need  not  to  be  obeyed,    12-1, 

125,  127. 
requiring  delivery  of  money  or  property  to  sheriff,  etc.,  112. 
when  and  what  property  not  reachable  by,  119. 
property  claimed  to  be  exempt  not  reachable  by,  120. 
bona  fide  owner  of  property  not  affected  by,  when,  128. 
of  receivership,  chamber  order,  138. 

"  to  be  filed  and  recorded,  where,  143. 

"  clerk  must  file  and  record.    Penalty  for  neg- 

lecting, 155. 
"  should  appoint  receiver  only,  138. 

"  certified  copy  to  be  furnished  by  cleric,  loo. 

punishment  for  disobedience  to,  62. 
to  show  cause  in  contempt  proceeding,  76-82. 
"         "      service  thereof,  79. 
"         "      proof  on  return  thereof,  79,  80. 
"         "      what  may  be  shown  on  return,  80,  81. 
of  commitment,  what  to  contain,  83,  86. 
title  of,  in  supplementary  proceeding,  32,  36,  43. 
recitals  and  contents  of,  32,  36,  43. 
before  whom  returnable,  33. 
what  irregularity  to  be  disregarded,  33. 
mere  surplusage  in,  not  irregularity,  190. 
mode  of  service  thereof,  33. 
omitting  to  show  original,  an  irregularity,  33. 
where  served,  34,  36. 
service  thereof  after  return  day  void,  34. 
denying  motion  to  dismiss  need  not  be  personally  served,  31. 
what  judges  may  make,  5,  36,  43. 

permitting  debtor  of  judgment  debtor  to  pay  debt  to  sher- 
iff, 108. 
effect  thereof,  110,  111,  114. 
proof   required  to  sustain  or  defeat    payment  under   such 

order,  112. 
requiring  delivery  of  money  or  chattels  to  sheriff,  etc.,  113, 

118. 
effect  thereof,  124-130. 
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Oedeb   cannot  require  the  payment  of  a  debt,  113. 

cannot  require  judgment  debtor  to  pay  judgment,  115. 

Party,  when  judgment  debtor  must  be,  to  action,  161,  167. 

third,  what  evidence  he  should  adduce,  198. 
PA.YMBKT  of  debt  in  good  faith,  etc.,  not  affected  by  order,  154. 
Penalty  in  contempt  proceeding,  87. 

"  for  county  clerk's  neglect,  155. 

Person,  third,  when  not  affected  by  order,  198. 
Placb  of  Business  for  purpose  of  issuing  execution,  20 . 
' '        of  examination,  25,  26. 
what  kind  of,  26. 
Pleadings,  what  allegation  in  action  by  receiver  of  his  appointment 
sufficient,  168. 
what  allegation  as  to  execution  unnecessary,  168. 
receiver  cannot  bring  in  subsequent  appointments  by 
supplemental  complaint,  168. 
Possession,  debtor's  right  of,  substantially  disputed,  196,  197. 
what  is  substantially  disputing,  196,  197. 
disputed,  not  the  title,  196. 
Power  of  Judge.     See  "  Judge's  power." 
Practice  in  appeals,  and  costs,  4. 

in  these  proceedings  like  in  creditor's  suit,  4. 
Priorities,  179-185. 

nature  of,  179. 
rules  of,  180. 

affected  by  general  and  specific  liens,  179,  180. 
governed  by  liens  and  what  maxim,  ISO. 
not  affected  by  fraudulent  transfer  after  proceeding  be- 
gun, 180,  182. 
in  property  transferred  before  proceeding  begun.  181, 

183. 
extent  of,  in  proceeding  against  third  person,  180,  181. 
when  judgments  are  paid  out  of  real  estate  through 

these  proceedings,  181. 
in  funds  obtained  from  sale  of  real  estate,  183. 
when  the  same  between  proceedings  and  creditor's  suit, 

182. 
when  not  the  same,  182. 
continue  to  termination  of  controversy,  183. 
as  between  execution  and  receivership,  184,  185. 
as  between  assignee  in  bankruptcy  and  receiver,  185. 
retained  only  by  due  diligence,  185. 
may  be  lost  by  laches,  185. 
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Pkivilege  of  witness,  53. 

"        when  lost,  52. 
Privity  of  estate  between  successive  receivers,  169. 
Procedure  to  punish  for  contempt,  75-93. 
when  summary,  75. 
when  without  notice,  76. 
by  order  to  show  cause,  76-82. 
by  warrant  of  attachment,  82-85. 
by  habeas  corpus,  84. 
when  accused  fails  to  appear,  93. 
Proceedings  to  compej  examinations,  1. 
nature  of,  3. 

substitute  for  creditor's  bill,  4. 

may  be  brought  any  time  in  lifetime  of  judgment,  23. 
after  return  of  execution  within  ten  years,  22. 
when  to  be  taken  before  return  of  execution,  24. 
by  warrant  of  arrest,  when  to  be  taken,  24. 
against  third  parties,  within  what  time,  34. 

"  "  "        independent  proceeding,  2. 

when  statute  of  limitation  does  not  aflFect,  24. 
how  discontinued  or  dismissed,  55,  56. 
mere  delay  does  not  terminate,  57. 
who  is  bound  to  know  how  discontinued,  etc.,  57. 
continued  before  another  judge,  95,  96. 
against  joint  debtors,  93,  94.  ■ 
supplementary,  a  continuous  remedy,  182,  184. 
supplementary,  including  receivership  and  receiver's 

action,  182. 
commencement  of,  creates  alien,  174. 
commencement  of,  operates  like  an  execution  delivered 

to  sheriff,  175. 
give  no  lien  on  property  already  transferred,  178. 
transfer  of  property  during  pendency  of,  175. 
when  judge  should  disregard  such  transfer,  175,  176. 
when  personal  property  is  discovered,  23,  24. 
"     real  "         "         "  23,  24. 

second  supplementary,  203. 
no  second  while  first  are  pending,  303. 
to  what  extent  this  rule  is  enforced,  203,  203. 
creditor  entitled  to  one  against  his  debtor,  302. 
in  what  cases  a  second  may  be  allowed,  303. 
Proof  for  order  after  return  of  execution,  38,  39. 
what  must  be  shown,  38-31. 
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Pkoof  for  order  after  what  need  not  to  be  shown,  29,  30. 
to  obtain  warrant  of  arrest,  36,  39. 
for  order  before  return  of  execution,  35,  36. 
for  order  against  third  person,  40-42- 

what  to  contain,  41,  43. 
in  proceeding  to  punish  for  contempt,  78,  80-85. 
for  order  permitting  debtor  to  pay  sheriii,  108. 
for  order  requiring  delivery  of  specific  money  or  personal 

property  to  sheriff,  etc.,  113,  133,  195-199. 
to  be  made  to  sustain  or  defeat  payment  by  order,  133, 195-199. 
Property,  application  of,  on  judgment,  97-99. 
what  kind  may  be  so  applied,  97-99. 
what  cannot  be  reached  by  these  proceedings,  99-107. 
Punish,  who  may,  for  contempt,  63. 

Punishable,  what  acts  and  omissions  are,  for  contempt,  05,  69. 
Punishment  for  violation  of  orders,  63. 
Purchasers  in  good  faith,  etc.,  not  affected  by  order,  154. 

Receiver,  when  and  how  appointed,  133-138. 
in  what  cases  appointed,  134. 
when  not  appointed,  135. 
when  appointed  of  a  foreign  corporation,  184. 
when  must  be  appointed  to  preserve  lien,  139,  130. 
irregularity  in  appointment  of,  who  cannot  object,  134, 

135,  138. 
appointed  in  proceedings  before  return  of  execution,  136, 

137. 
appointed  in  proceedings  against  a  third  party,  136,  137. 
who  may  be,  139. 
who  cannot  be,  139. 
only  one  to  be  appointed,  143. 

in  which  of  several  proceedings  he  is  to  be  appointed,  143. 
order  of  appointment  of,  where  filed,  143. 
bond  of,  139. 

See  "  Bond  of  Receiver." 
duties  and  powers  of,  131,  133,  160-164. 
nature  of  oflSce  of,  159. 
when  property  vests  in,  143-145. 
with  what  he  is  vested,  145-148. 
vested  with  property  transferred  after  proceedings  begun, 

147. 
not  vested  with  property  transferred  before  proceedings 

begun,  148. 
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Receiyee,  riglit  to  be  substituted  as  plaintiif  in  action  by  debtor, 
147,  166. 
no  assignment  or  conveyance  necessary  for  vesting,  144, 

145. 
nature  of  an  assignment  to  him,  160. 
not  vested  with  exempt  property,  101,  148. 
not  vested  with  policy  of  insurance  on  exempt  property, 

148. 
not  vested  with  judgment  obtained  for  exempt  property, 

149. 
will  be  required   to  pay  proceeds  of  sucb   judgment  to 

debtor,  149. 
not  vested  with  after-acquired  property,  150. 
cannot  reach  trust  property,  150. 
not  vested  with  trust  property,  151. 
must  sell  real  estate  subject  to  wife's  right  of  dower,  164. 
must  pay  surplus  money,  etc.,  to  judgment  debtor,  etc., 

131,  132, 
title  to  personal  property  extended,  153. 
title  relates  back  to  commencement  of  proceeding,  153,1.54. 
how  may  employ  judgment  debtor,  164. 
may  retain  attorney  of  judgment  creditor,  164,  165. 
action  by,  165-173. 
against  whom  may  bring  action,  165. 
may  sue  in  any  court,  166. 

may  continue  action  in  name  of  corporation  which  he  rep- 
resents, 166. 
in  such  case  liable  for  costs  same  as  if  plaintiff,  166. 
may  impeach  transfers  of  property  for  fraud,  152,   161, 

162, 165,  166. 
what  may  do  when  not  restricted  by  order,  161. 
how  far  may  interfere  with  a  transfer  of  property,  166. 
what  actions  may  bring  without  joining  the  debtor,  166, 

167. 
when  authorized  to  sue,  generally  bound  to  proceed,  167. 
action  with  transferee,  when  burden  of  proof  on  latter,  176- 
not  entitled  to  be  substituted^in  debtor's  action  for  a  per- 
sonal wrong,  166. 
when  cannot  maintain  action  against  executor,  152. 
cannot  maintain  action  to  enforce  a  trust  under  statute  on 

Uses  and  Trusts,  151. 
cannot  bring  action  for  partition  of  real  estate,  152. 
when  cannot  maintain  replevin  action,  99. 
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Beceivee,  when  cannot  maintain  action  for  conversion,  171. 

when  not  proper  person  to  bring  action,  171. 

what  assignment  cannot  set  aside,  173. 

cannot  waive  the  rights  of  the  creditor,  104 . 

"       allege  a  fraud  waived  by  the  creditor,  161,  162, 

when  succeeds  to  rights  of  debtor  only,  163. 

when  succeeds  to  the  rights  of  creditor,  163,  164. 

when  not  allowed  to  sell  real  estate,  135. 

what  need  not  prove  on  trial  of  action  by,  168. 

what  allegation  of  appointment  sufficient,  168. 

appointment  of,  presumes  execution  properly  issued,  168. 

why  should  obtain  leave  to  sue,  167. 

omission  to  obtain  leave  may  charge  him  with  costs,  167. 

when  personally  chargeable  with  costs,  169,  170. 

not  chargeable  except  by  special  order,  170. 

when  ought  to  be  charged  with  costs,  170. 

Rule  79  requires  obtaining  of  leave,  167. 

what  request  to  be  filed  on  applying,  170. 

commissions  of,  158. 

subject  to  control  of  what  court,  155-158. 

when  will  be  enjoined,  157. 

Judge  may  vacate  or  modify  order  of  appointing,  185, 186. 

what  not  sufficient  ground  for  removal,  158. 

death  or  removal  of,  does  not  abate  action  by,  168,  169. 

may  lose  his  rights  by  laches,  185. 

privity  of  estate  between  successive  receivers,  169. 
Ekceivbrship,  order  of,  where  made  and  filed,  188,  143 . 

is  an  equitable  execution,  159 . 
Refereb,  appointment  of,  44. 

may  be  appointed  at  any  stage,  44,  45. 

may  be  changed  by  judge,  45. 

may  be  directed  to  report  the  evidence  or  the  facts,  44. 

to  whom  to  certify  the  evidence  on,  44,  47. 

objection  to,  what  course  to  pursue,  46. 

power  and  duty  of,  46. 

may  issue  summons,  65. 

cannot  punish  a  contempt,  75. 

oath  of,  47,  48. 

"        \yho  may  administer,  48. 
' '        may  be  waived,  48. 
"        how  and  when  waived,  48. 
Reference,  order  of,  when  sufficient,  45. 
may  be  twofold,  45. 
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Relation,  jeoeiver's  title  extended  by,  153. 

who  not  affected  by,  154. 
Remedies,  different  kinds  of,  1. 
Replevin,  when  receiver  cannot  maintain,  99. 
Representative  of  deceased  creditor,  when  may  take  proceeding,  12. 

"  "  "        what  must  prove,  12. 

Residence  of  judgment  debtor,  at  what  time  is  meant,  20. 

of  person  to  be  examined,  36. 
Rights  under  former  Code  preserved,  12, 18. 
Rule  79  requires  receiver  to  obtain  leave,  etc.,  167. 

Salaries,  when  not  reachable,  105,  106. 

of  public  officers,  when  not  reachable,  106. 
Service  of  Order,  Supplementary,  effect  of,  4. 

of  summons,  personally,  etc.,  for  proceedings,  15. 
Sheriff  ca-nnot  have  order  under  §2446,  109. 

duty  and  power  under  order  as  under  execution,  131. 

to  pay  over  to  receiver,  131. 

to  pay  surplus,  etc.,  to  judgment  debtor,  182. 

when  to  apply  money  on  execution,  131. 

or  attaching  creditor,  when  proper  party  to  bring  action, 
171. 
Statute  .of  Limitation,  when  not  affect  proceedings,  24. 
Stay  of  Proceedings  does  not  invalidate  them,  188. 

what  does  not  stay  proceedings,  189. 
Stranger  making  himself  party  is  bound  by  decision,  177. 
Summons  to  be  personally  served  for  these  proceedings,  15. 

Taxes,  assessment  of,  basis  of  proceedings,  18. 
Team,  what  is  exempt  property,  150. 

Third  Person  refusing  to  deliver  up  goods  in  contempt,  when,  118. 
claiming  property  cannot  be  ordered  to  deliver  it  up, 
121. 
Title  of  Proceedings,  5. 
Transfer  of  Personal  Property  after  proceeding  taken,  175. 

in  such  case  does  not  affect  lien, 

175,  176. 
when   judge    should  disregard, 
175,  176. 
Transferee  of  Personal  Property  after  proceedings  begun,  175, 

176. 
what  must   prove  to  defeat 
order,  138,  139,  199. 
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Tkanspeeee  of  PbksonaJj  Property  when  judge  should  disregard 

his  claim,  175,  176 . 
bona  fide  of  personal  property  to  be  protected,  177. 
Trust  property  only  reachable  by  action,  103,  103. 

Waiver  of  misnomer,  194. 

of  irregularities,  191. 
what  may  be  waived,  191. 
what  is  not,  192. 
what  appeal  waives,  193. 
Warrant  op  Attachment  in  contempt  proceedings,  83-  85. 

is  a  mandate,  institutes  new  proceeding, 

83. 
proof  therefor,  83,  83. 
how  executed,  83,  84. 
indorsement  on,  84. 
habeas  corpus  instead  of,  84. 
return  thereof,  84. 
of  commitment,  what  to  contain,  85,  86. 
against  judgment  debtor,  1,  36^10. 
who  may  grant,  39. 
proof  for,  3d. 
form  of,  39. 

after  order  is  made,  37,  40. 
against  judgment  debtor,  service  of,  40. 

"  "  "      substitute  for  Non-imprisonment 

Act,  38. 
may  be  vacated  or  modified  like  an  order,  40. 
Who  may  institute  proceedings,  11. 
Witness,  49-53. 

while  such,  cannot  be  proceeded  against,  14. 
how  required  to  attend,  50. 

"  "^       to  produce  books  and  papers,  50. 

when  may  refuse  to  produce  papers,  etc.,  51 . 
refusing  to  answer  when  in  contempt,  65. 


